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HALL v. NOTTINGHAM axp Oruers. 
Custom— Claim by Inhabitants to Recreation in Another's Freehold. 


A custom for the inhabitants of a parish to enter upon certain land in the 
parish, and erect a maypole thereon, and dance round and about it, and otherwise 
enjoy on the land any lawful and innocent recreation at any times in the year, is 


good. 


AprraL from the county court of Shropshire, holden at 
Ludlow. 

The action was brought against the defendants, parishioners of 
Ashford Carbonell], in the county of Salop, for trespass on a field 
called the Maypole Piece, situate in that parish. The defendants 
justified under the custom set out below. The learned judge 
found that the freehold was in the plaintiff, and that the land was 
a piece of glebe land situate in an inclosed field of the plaintiff, 
which glebe was exchanged in 1780 by the then incumbent of 
Ashford Carbonell (with the consent of the bishop) with a prede- 
eessor of the plaintiff for an equal portion of another field in the 
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parish of equal value; that the land had been regularly rated to 
the poor, and tithe paid and comimuted for the same, and that the 
custom set up by the defendants, and under which they justified, 
had been for a number of years claimed by the parish and disputed 
by the owner for the time being of the land. The learned judge 
being of opinion that the land was subject to a lawful custom for 
the inhabitants of the parish to erect a maypole on the ground, 
and dance round and about the same, and otherwise enjoy any 
lawful and innocent recreation at any times in the year on the 
land, gave judgment for the defendants. From this judgment the 
plaintiff appealed. 

The question for the opinion of the Court was whether the 
custom alleged is good in law. 


Masterman, for the plaintiff. The custom found is bad, on the 
ground that it is too general, that it is uncertain, and is not con- 
fined to reasonable periods. The effect of it is that it might abso- 
lutely deprive the freeholder of the use of his land if a succession 
of games were to be kept up all the year round. Muillechamp v. 
Johnson (1) is an authority that a custom extending to all rural 
sports is bad. The land would be subject to a servitude incapable 
of judicial control: Lord St. Leonards in Dyce v. Hay. (2) 

Bosanquet, for the defendants. The plaintiff's proposition would, 
if upheld, amount to the abolition of village greens. Abbot v. 
Weekly (3) shews that the custom must be taken, though found 
generally, to be for seasonable times. Fitch v. Rawling (4) is an 
authority that a custom is good which includes all kinds of lawful 
games, and Mounsey v. Ismay (5) shews conclusively that there is 
no necessity to allege the custom at seasonable times. Martin, B., 
remarked in that case, on the decision in Bell v. Wardell (6), in 
the note to which Millechamp v. Johnson (1) is reported. 

Masterman, in reply. The argument on the other side assumes 
that this is a village green, but the statement in the case is that 
it is the plaintiff's freehold, and glebe land, inclosed and rated. In 
Mounsey v. Ismay (5) the claim was limited to one day in the year 
and to one sport. 

(1) Willes, at p. 205, n. (4) 2 HL. BL. 393. 

(2) 1 Macq. 305. (5) 1H. & ©. 729; 82 L. J. (Ex.) 94. 

(3) 1 Lev. 176. (6) Willes, 202. 
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Ketiy, C.B. I own to having entertained some doubt in this 
case; because if we hold the custom good, it may have the effect 
of taking away from the owner of the freehold the whole use and 
enjoyment of his property, and we ought therefore to require some 
clear and distinct authority before we hold anything which would 
produce such a consequence. The matter comes to be a question 
of authorities ; but among these there appears to be an irreconcile- 
able difference. On the one hand we have the cases of Abbot v. 
Weekly (1), and Fitch v. Rawling (2), and on the other the case 
reported in the note to Bell v. Wardell. (3) In the latter case 
it was held that a custom for all the inhabitants of the town for 
the time being to have and enjoy the liberty and privilege of 
playing at any rural sports or games in a close every year, at all 
times of the year, at their will and pleasure, was a bad custom. It 
was not so held on the ground that the expression “ at all times of 
the year” was too general, for that expression was held not to 
mean more than at all seasonable times; but only on the ground 
that the custom as laid down was too general. Some sports may 
occupy the whole surface of the land, and thus this custom might 
take that entire surface out of the possession of the owner at all 
times. ‘This I take to be the ratio decidendi in that case; but, on 
the other hand, we have Abbot v. Weekly (1) and Fitch vy. 
Rawling. (2) In the first of these it was held that the dancing 
there mentioned might be held at all times of the year, and, 
taking the two cases together, they shew that all lawful games and 
pastimes may be used at all times. I think we ought to give 
effect to these authorities, as being of more weight than that on the 
other side, and therefore our judgment must be for the defendants, 
and the appeal must be dismissed. 


Cueassy, B. I am of the same opinion. The one question 
submitted to us is whether the custom alleged can have a legal 
existence. I believe the proper meaning of the word “custom,” 
as applied to a matter of this description, is something that has the 
effect of local law, but the general law puts a limit on that, and 
requires that it shall be reasonable and certain. Now, with 


(1) 1 Lev. 176. (2) 2 H. Bl. 398. 
(8) Willes, 202. 
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_ respect to the custom in this case being reasonable, it is unneces- 
~ gary to do more than refer to the two cases cited, Abbot v. 
Weekly (1) and Fitch v. Rawling (2), with which the case of Mille- 
champ v. Johnson (3) to some extent agrees, and we have, further, 
the authority of Lord Campbell in Race v. Ward. (4) Here, how- 
ever, another objection is put forward, and we are to determine 
whether we are justified in saying this is so uncertain as to be bad. 
Looking to the nature and origin of such customs, it would be un- 
reasonable to expect any precise certainty as to what should be 
enjoyed as a matter of right. If at the present time the in- 
habitants all met to discuss and determine such a matter, it would 
be unreasonable to expect them to be very precise as to the enjoy- 
ment which they were to have. I cannot myself see, independently 
of authority, that there is anything so uncertain in this alleged 
custom that we are bound to reject it. No doubt the case of 
Millechamp v. Johnson (8) is to the effect that a custom to enjoy 
“any rural sports or games ” was bad, as too general and uncertain ; 
but in that case the words are very general, while on the other 
hand, the only distinction between the case of Fitch v. Rawling (2) 
and the present is that in the former the custom is specified to be 
enjoyed at seasonable times ; but it has been held that this must 
be taken to be the case where the more general allegation claim- 
ing the use at all times is used. I think, therefore, with my 
Lord, that we should not go against these authorities in a direc- 
tion to limit the rights and enjoyment of the public. 


AMPHLETT, B., concurred. 
Judgment for the defendants. 
Solicitors for plaintiff: Abbott & Co., for C. J. Bowles, Ludlow. 


Solicitors for defendants: Pownall, Son, Cross, & Knott, for H. 
T. Weyman, Ludlow. 


(1) 1 Lev. 176 (3) Willes, p. 205, n. 
(2) 2 H. Bl, 393. (4) 4E.& B. 702; 24L. J. (QB.) 153, 
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BROWN v. BRINE, Executor. 


Contract—Illegal-Consideration—Promise not to expose Misconduct of Plaintifi ce oe. 


—Public Policy. 


To an action on a bond against the defendant as executor, he pleaded that the 
plaintiff had seduced and committed adultery with the wife of the defendant’s 
testator, between whom and the plaintiff it was agreed, that-in consideration that 
the defendant’s testator would not expose and make public the conduct of the 
plaintiff, he would not sue on the bond. On demurrer to the plea :— 

Held, that there was no valid consideration for the agreement, and that the 
plea was bad. 


DECLARATION against the defendant as executor of Henry 
William Brine on a bond under his seal. 

Plea for defence on equitable grounds, that, before the making 
of the bond in the declaration mentioned, the plaintiff had seduced 
and committed adultery with the wife of Henry William Brine, 
and that, after the making of the bond and before the commence- 
ment of this suit, the plaintiff promised Henry William Brine, 
and it was mutually agreed by and between them, that if Henry 
William Brine should not and would not expose and make public 
the conduct of the plaintiff with regard to the seduction and 
adultery, he, the plaintiff, would not enforce payment of the penal 
sum in the bond or any part thereof or any money thereby secured, 
or sue for the same. Allegation, that in pursuance and perform- 
ance of the agreement, Henry William Brine, deceased, did not, 
during his lifetime, expose or make public the conduct of the 
plaintiff with regard to the seduction and adultery; but, relying 
upon the promise of the plaintiff, faithfully performed his part of 
the agreement; further allegation, that the defendant had not, 
since the death of Henry William Brine, and while executor, ex- 
posed or made public the conduct of the plaintiff. 

Demurrer and joinder. 


Nov. 15. Kingdon, Q.C., for the plaintiff. There are two 
objections to the plea. The agreement alleged in it is against 
public policy, and, further, the plea is pleaded in bar, though it 
operates only as a suspension of the right of the plaintiff to sue 
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1875 during the time the deceased should abstain from exposing him. 
Brown. ‘Chis is the subject only of a cross action. [He referred to Gipps 
Brive, °: Hume. (1)] 

Edwards, Q.C. (Goddard, with him). It is not immoral that a 
person should abstain from using the right of divorce, though it 
may be against public policy that proceedings once instituted, as 
in Gépps v. Hume (1) should be compromised; though the con- 
trary was decided before the Divorce Act, in Wilson v. Walson. (2): 
If this were an application to the Court of Chancery to restrain 
the action there would be good ground for a perpetual injunction : 
Hunt v. Hunt. (8) 

Kingdon, Q.C.,in reply. The agreement is against public policy 
in two respects ; in the first place, because it would deprive people 
of the opportunity they would have of declining to associate with 
the plaintiff, and, secondly, on the ground that the legislature has 
provided a remedy for misconduct of this kind, and has taken care 
that the administration of it shall be under control; the effect of 
allowing such an agreement would be, that any party might take 
the matter into his own hand, and this would lead to collusion and 
fraud of a serious nature. 

Cur. adv. vult. 


Noy. 26. The following judgments were delivered :— 

Ketity, C.B. I am of opinion that the plaintiff is entitled 
to the judgment of the Court. The consideration for the pro- 
mise, as alleged in the plea, is that the deceased would not 
expose and make public the commission of the crime of adultery 
which the plaintiff bad committed with his wife. I think that 
it is the breach of a moral duty to declare a man guilty of a crime 
unless upon a justifiable occasion. Such a declaration or state- 
ment in writing, even if true, would be a libel, and subject the 
author of it to an indictment, unless the publication could be 
shewn to be lawful, as having been made upon a justifiable occa- 
sion, or in the ordinary course of a prosecution for an offence 
against the law. And if this be so, inasmuch as the publica- 


Cl) 23.0 Hoolt: oltlsd, (Ch) ot (2) 14 Sim. 405. 
(3) D. F. & J. 221; 31 L. J. (Ch.) 161. 
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tion, not upon any justifiable occasion, that the plaintiff had been 
guilty of adultery, would have been the breach of a moral duty 
by the deceased, I am of opinion that the forbearance to commit 
such a breach of duty cannot be made the consideration for a pro- 
mise, either to pay a sum of money or to release a debt. The 
consideration therefore failing, the promise is void and the plea 
is bad in law. 

The case before Wood, V.C. (1), shews that a bond conditioned 
for the payment of a sum of money, in consideration of giving up 
and abandoning a petition for a divorce on the ground of adultery, 
cannot be enforced by the obligee. This shews that a forbearance 
to sue for a divorce with justifiakle cause is no consideration for a 
promise to pay money. Thus, the forbearance to publish with 
justifiable cause being no consideration, a fortiori such forbear- 
ance, where there is no good cause, cannot support a promise. 

The plaintiff is therefore entitled to the judgment of the Court. 


Cueassy, B. I am of the same opinion, and will only add a 
few words. The consideration for the promise to give up a bond 
must either be a benefit to the promisor or some prejudice to the 
promisee. What is the benefit in this case? It is the benefit 
derived from the deceased keeping certain events secret, and 
that is the same thing as depriving the public of the knowledge of 
the truth, and of the opportunity of acting upon it. It is only, 
therefore, a benefit. to the plaintiff so far as it would be material 
to the public to know the circumstances. If that is wholly im- 
material, then there is no consideration at all; if it is material, 
then the public ought not to be deprived of it as a matter of 
bargain which is to be held to confer a legal right. The case of 
Pool v. Bousfield (2) has some bearing upon the validity of such 
a consideration. In that case the consideration was the not further 
prosecuting an application to the Court to compel an attorney to 
answer the matters in an affidavit. That case, though not actually 
in point, has this resemblance to the present, that the object was 
to prevent the disclosure of certain matters affecting the character 
of the promisor; and although, so far as regards any redress 


(1) Gipps v. Hume, 23. & H. 517; 81 L. J. (Ch.) 87. (2) 1 Camp, 55. 
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which the plaintiff might look for from the application, the agree- 


~ ment was perfectly legal, Lord Ellenborough held the agreement 


to be corrupt and invalid. It is, no doubt, an important feature 
in that case that the defendant was an attorney, and therefore 
an officer of the Court; and I only refer to it as bearing some 
resemblance to the present case. The conclusion I have arrived 
at in the case we are now considering is founded on general prin- 
ciples. The plea is, in my opinion, bad; and our judgment must 
be for the plaintiff. 


AMPHLETT, B., concurred. 
Judgment for the plaintiff. 


Solicitors for plaintiff: Coode, Kingdon, & Cotton, for Thomas 
Floud, Exeter. 
Solicitors for defendant: Peacock & Goddard. 


GAMBLES anp Orners v. THE OCEAN MARINE INSURANCE 
COMPANY OF BOMBAY. 


Ship and Shipping—Policy of Insurance—Insurance on Voyage to Port “and 
Sor Fifteen Days whilst there after Arrival” —Termination of Risk. 

A vessel insured “from Pomaron to Newcastle-on-Tyne, and for fifteen days 
whilst there after arrival,” arrived safely at Newcastle, and completed the dis- 
charge of her inward cargo. Being chartered to carry a cargo of coals to Gibraltar, 
she received a small quantity as stiffening, and was moved to a loading-place on 
the river Tyne. within the port of Newcastle, to complete her loading. While 
moored there the vessel, within fifteen days from her original arrival at Newcastle, 
was injured in a storm. The stamp on the policy was sufficient to cover both a 
voyage and a time policy :— 

Held (by Kelly, C.B., and Amphlett, B.; Cleasby, B., dissenting), that the 
substantial purpose of the insurance being at an end when the loss occurred, the 
underwriters were not liable. 


SPECIAL case stated in an action brought by the plaintiffs on a 
policy of insurance effected by them with the defendants for the 
sum of 6001. 

The ship, valued at 15002, was insured from the port of 


‘‘Pomaron to Newcastle-on-Tyne, and for fifteen days whilst there 
after arrival.” 
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The ship left the port of Pomaron under a charterparty, and —_-1875 
arrived on the 4th of December, 1873, in safety at Newcastle. Gamsizs _ 
On the 13th of December she completed the discharge of her — gguix 
inward cargo within the port of Newcastle. Insurance Co. 

On that day the ship was chartered to load in the river Tyne a 
cargo of coals for delivery at Gibraltar, and having received on 
board two keels of the same as stiffening, was, on the 15th of the 
same month, shifted to the Killingnorth Colliery loading-place on 
the river Tyne, there to complete her loading, and was there well 
and properly moored, head and stern in a tier, to wait her turn to 
go under the loading spout. 

The loading spout is at Wallsend, which is about four miles 
from the town of Newcastle, in the parish of St. Nicholas, New- 
castle, and is within the port of Newcastle, and within the 
district popularly known by and amongst mercantile men as 
Newcastle. 

On the evening of the last-mentioned day it blew heavily from 
the westward, and for better security, at about 11 p.m., a bower 
anchor was let go under foot, and the chain ranged upon deck 
clear for running. On the morning of the 16th the wind in- 
creased to hurricane force, and at about 4 a.m., owing to its 
irresistible violence, the mooring-post on the quay, to which the 
ship’s head-moorings were secured, broke, causing her to become 
adrift forward and likely to capsize. Thereupon the stern-moor- 
ing was instantly cut to facilitate the ship swinging to her anchor, 
but, notwithstanding this, she quickly capsized, filled, and sank 
on the same day and alongside the quay. 

The ship was subsequently raised, but was found to be very 
seriously damaged, and the plaintiffs sustained very considerable 
loss and expense. 

It appeared by the policy, which was attached to the case, that 
the stamp on it amounted to 3s., being at the rate of 3d. per cent. 
for the voyage and 3d. per cent. on a time policy. 

‘The question for the opinion of the Court was, whether the 
plaintiffs, under the above circumstances, were entitled to recover 
against the defendants under the policy of insurance in respect of 


the loss. 


0 
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Nov. 17. Gully, for the plaintiffs, contended that the loss was 
covered by the insurance, having‘ taken place within the fifteen 
days agreed upon by the parties to the policy. 

Cohen Q.C. (J. H. Crawford with him), for the defendants. The 
question is, whether a new voyage having been commenced there 
was pot an alteration of risk analogous to a deviation. The in- 
sured voyage was completed, and the policy was not intended to 
cover the new risk. The Court ought to carry out what can 
be collected from the policy to be the intention of the parties, 
and for that purpose to construe it fairly and liberally: The 
Teutonia. (1) 

Gully, in reply. If the phrase has, by the custom of merchants, 
some other than its natural meaning, that is a question of fact ; 
but what the Court is asked to do here is, as a matter of law, to 
read in the words, “or until the vessel shall have finished her 
loading, whichever shall first happen.” 

[KrLLy, C.B. Have you considered the cases of Williams v. 
Shee (2) and Hammond v. Retd (3), and the class of cases that turn 
on deviation ?| 

To import that consideration would be to treat the agreement, 
as to the insurance lasting for fifteen days, as having reference 
only to a risk on the cargo. Deviation means the incurring a 
risk which the parties have not agreed on: here the agreement 
covered the risk, and the loss is within the policy. 


Cur. adv. vult. 
Noy. 26. The following judgments were delivered :— 


Ketiy, C.B. The loss in question is certainly within the 
literal terms of the condition in the policy, having occurred 
within fifteen days after the arrival of the ship at Newcastle. 
But the insurance, even if the policy be deemed a time policy, is, 
“at and from the port of Pomaron to Newcastle, and for fifteen 
days whilst there after arrival.” It is, therefore, an insurance for 
that voyage; and it appears to me that, when the cargo was dis- 
charged, the voyage was complete and at an end; and although the 


(1) Law Rep. 4 P. ©. 171. (2) 3 Camp. 469, 
(8) 4B. & Ald. 72. 
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ship might within the policy have remained for the whole fifteen —_ 1875 
days in the port of Newcastle, the proceeding to another part of  Gamurns 
the port, and there taking on board a portion of a cargo for anew — ogray 
voyage, was in effect the beginning of a new voyage, and a devia- INsvranceCo. 
tion, being foreign to the purposes for which the port of Newcastle 
might be used for the voyage insured. 

The cases of Williams v. Shee (1) and Hanwmond y. Reid (2) 
(and vide Arnould on Insurance, 4th ed. p. 443) appear to me to 
establish the principle, that it is a deviation to resort to or to use 
the ship, within a port covered by the policy, but for purposes 
unconnected with the yoyage insured. 

I think, therefore, that the taking the coals on board at the part 
of the port in question was as much a deviation as if the ship, after 
the taking goods on board for a new voyage, had sailed upon such 
voyage several miles down the river, and been lost within a few 
yards of its mouth, but within the limits of the port of Newcastle. 

It was contended at the bar that this was a time policy, and it 
appeared that it bore tle stamp required for a time policy. But 
if this were so, it was still a policy upon a voyage from Pomaron 
to Newcastle, and the taking of a cargo, or part of a cargo, on 
board for another and a different voyage, was as much a deviation 
as if, upon a time policy for a year upon voyages between Dover 
and Newcastle, the ship had gone to Calais and taken a cargo on 
board there. 

I think, therefore, that our judgment must be for the defend- 
ants; and my Brother Amphlett concurs in this opinion. 


Cirassy, B. I cannot agree in the conclusion arrived at by my 
Lord, because I think the language of the policy is quite clear, 
and I do not see any reason why the Court should depart from it. 
The language of the policy is “from Pomaron to Newcastle-on- 
Tyne.” ‘That is an ordinary voyage policy ; but then it goes on, 
“and for fifteen days whilst there after arrival.” I consider that 
to be a time policy. Our attention was called, in the course of the 
argument, to the fact that this policy is stamped as a voyage 
policy and a time policy expressly. Therefore you have first, 


(1) 3 Camp. 469. (2) 4B. & Ald, 72. 
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a voyage from Pomaron to Newcastle, which would be sub- 
ject to deviation, and the usual’ considerations affecting voyage 
policies, and then come the words “ fifteen days whilst there after 
arrival,” which, I think, plainly constitute a time policy for fifteen 
days. Those words are not affected, in my opinion, by the fact 
that there is in the same document an assurance for a voyage 
policy. I cannot hold this as only intended to cover the time 
occupied in discharging the cargo, but, so far as any lawful en- 
gagement was concerned, to give the assured the benefit of the 
policy for a period of fifteen days, however employed, whether in 
doing nothing, or in preparing his vessel for another cargo, or in 
removing to another part of the port, or taking in cargo for another 
voyage. It appears, in this case, that what took place was that 
the captain, having cleared his previous cargo in order to get 
another, has to go to a place where ships remain in tiers and take 
their turn at the stage, but in order to clear the port, as he had 
discharged his cargo, it was necessary his vessel should be 
stiffened. Instead of ballast, he took two keels of coal on board. 
Of course he would not take them out afterwards, and they would 
form part of his future cargo. It appears to me immaterial 
whether he went in ballast or in coals; the act remains the same; 
he is lawfully engaged in the ordinary work in which a man 
would be engaged in that port. During the fifteen days while he 
was there waiting for his turn at the stage, the weather was such 
as to cause the loss which has given rise to this action. I cannot 
myself understand why this case should be regarded differently 
from time policies generally. It is quite plain, on time policies, 
the risk incurred is entirely independent of the voyage of the 
ship, and the policy covers any voyage whatever which the ship 
may make, and any loss or damage she may sustain by the perils 
insured against within the space of time limited in the policy. I 
am reading from p. 349 of Mr. Arnould’s work on Insurance, the 
4th edition. My learned Brothers think this is not a time policy, 
in which case the argument as regards those fifteen days is simple 
and complete; but I cannot agree with them. I think it is 
clearly a time policy, and therefore the nature of the risk is im- 
material, and that being so, as the loss occurred during the time 
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covered by the policy, and by reason of the perils assured against, 1875 
the assured are entitled to recover. Ginours 
U. 
Judgment for the defendants, Ocean 


InsurANCECO. 
Solicitor for plaintiffs: W. W. Wynne, for H. Forshaw & 
Hawkins, Liverpool. 
Solicitors for defendants: Freshfields & Williams. 


BEESTON v. BEESTON. Nov. 22. 
Wagering— Cheque given for Share of Winnings—8 & 9 Vict. c. 109, s. 18. 


To a declaration on a cheque, the defendant pleaded that he had delivered the 
cheque to the plaintiff in respect of money alleged to be due from the defendant 
to the plaintiff upon a contract made between them by way of wagering, whereby 
it was agreed that the plaintiff should pay the defendant certain moneys, and that 
the defendant should employ them and certain moneys of his own in making bets 
and wagers upon the result of certain horse races, and should pay to the plaintiff 
a certain proportion of the winnings, and that, except as aforesaid, there was no 
consideration for the cheque. On demurrer :— 

Held, that the plea was bad, as the plaintiff was not seeking to recover on any 
contract or agreement by way of gaming or wagering void under 8 & 9 Vict. 
Caml Ours Os 


DECLARATION on a cheque drawn by the defendant in favour of 
the plaintiff on the Wilts and Dorset Banking Company and dis- 
honoured, and on the common indebitatus counts. 

Third plea; as to the first count, and so much of the plain- 
tiffs claim under the money counts as related to money alleged 
to be due upon accounts stated, that the defendant made and 
delivered the cheque or order to and the same was re- 
ceived by the plaintiff for and in respect of money alleged 
to be due from the defendant to the plaintiff upon a con- 
tract made between them by way of wagering—that is to say, a 
contract whereby it was agreed between the plaintiff and the 
defendant that the plaintiff should pay certain moneys to the 
defendant, and that the defendant should employ and use such 
moneys, and certain moneys of his own, in making and laying bets 
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and wagers upon the result of certain horse races, and that the de- 
fendant should, subject to certain terms and conditions agreed 
upon between the plaintiff and the defendant, pay to the plaintiff 
a certain proportion of such swns as he should win by betting and 
wagering on the horse races with the said moneys, and the money 
so alleged to be due on the contract, and in respect of which the 
cheque or order was given, and the accounts stated, was money 
alleged to have been won upon the said bets and wagers, and, 
except as aforesaid, there never was any value or consideration for 
the making or payment of the cheque or order, or stating the 
accounts, by the defendant. 
Demurrer and joinder. 


Purvis, for the plaintiff. The plea is bad. The question turns 
on 8 & 9 Vict. c. 109, s. 18. (1) Letting in itself is not illegal, 
Fitch v. Jones (2), Knight v. Caibers (3); nor is betting on a horse 
race, Johnson v. Lansley. (4) In that case one of two persons re- 
ceived money in respect of bets made by them jointly on a horse 
race, and gave a bill to the other accepted by a third person who 
was sued; the statute was held to be no bar to the action, and 
the case is directly in point. It is immaterial that the plaintiff 
was privy to the original transaction, for money has been received 
to his use, asin Tenant v. Elliott (5), which he is entitled to receive. 

W. Graham, for the defendant. This is an attempt to enforce 
a contract prohibited by statute. The contract was that the de- 
fendant should bet and pay the proceeds to the plaintiff. The 
plaintiff could not have recovered the money independently of 
the note, and therefore it was given without consideration. This 
is not like the case of Sharp vy. Taylor (6), where the distinction 


(1) 8& 9 Vict.c.109, s.18: “That person to abide the event on which 


all contracts or agreements, whether by any wager shall have been made.” 
parole or in writing, by way of gaming (2) 5H. & B, 238; 24 L. J. (Q.B.) 
or wagering, shall be null and void; 293. 


and that no suit shall be brought or (3) 15 C. B. 562; 24 Ld. CCP) 
maintained in any court of law or 121, 


equity for recovering any sum of money (4) 12 C. B. 468. 
or valuable thing alleged to be won G)RIEDe Gb eoe 
upon any wager, or which shall have (6) 2 Ph, 801. 


been deposited in the hands of any 
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is drawn between enforcing illegal contracts and asserting title 

to money which has arisen from them; for here the object of the 

statute was to prevent one of the mischiefs arising from gaming 

—namely, the employment of one person to bet for another. If 

this contract is to be held good, it would be good as to money 

which the defendant had won, whether he had received it or not. 
Purvis was not heard in reply. 


Cirassy, B. I think the argument for the plea that the section 
in question applies to the relation that exists between the plaintiff 
and the defendant fails. It is impossible to argue that betting on 
horse races is illegal in the sense of tainting any transaction con- 
nected with it. By the statute certain contracts or agreements 
are made void, but not illegal. Now the cause of action here, 
whether on the cheque or on accounts stated, is that the defendant 
has received money for which he ought to account, because he has 
agreed to do so. Why is he not bound to account? It is said 
that the statute prohibits such an agreement as the present, but 
all that it professes to deal with are contracts for wagering. The 
case of Johnson v. Lansley (1), in which the transaction occurred 
after the passing of this statute, does not seem to me to be dis- 
tinguishable. In that case the only consideration for the bill 
transaction between the plaintiff and his partner was that the 
latter had received money, which, as Maule, J., said, he was bound 
to account for to the plaintiff. There can be no distinction arising 
from the fact that in this case it was not known to the person 
with whom the bet was made that the plaintiff and the defendant 
were interested. I think, therefore, that this is not an attempt 
to recover under a contract by way of wagering, and that the 
plaintiff is not precluded from recovering, and that the plea is 


bad. 


Pottock, B. Iam of the same opinion. There was money in 
the hands of the defendant belonging to the plaintiff, and, there- 
fore, good consideration for the bill. The statute is directed 
against suits brought for recovering on any contract by way of 


(1) 12. B. 468. 
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wagering. ‘That applies to actions brought by one party to a 
wager against the other, or by either party against the stakeholder. 
‘The only thing to be said on the other side is that this being a 
pre-arranged plan, such betting as was in contemplation was illegal, 
but it was not so at common law, nor by 9 Anne, c. 14, nor 5 & 6 
Wm. 4, c. 41, because those statutes only apply to securities 
between the parties wagering, and the statute 8 & 9 Vict. c. 109, 
only makes such contracts null and void, and not illegal, as is 
clearly expressed in Fitch v. Jones. (1) 


AmPxHLETT, B. Iam of the same opinion. There was nothing 
illegal in the contract, as stated in the plea. Sharp v. Taylor (2) 
goes further than is necessary for the decision of this case, for 
there the Lord Chancellor decided on the ground that the trans- 
action alleged to be illegal was completed and closed, and would 
not be affected by what the Court was asked to do between the 


parties. I do not think it is necessary to say whether the de- 


tendant could keep the money in his pocket if he won, but I agree 
that while the statute makes a security given for payment of a 
bet void, that is not the case here, and the plaintiff is entitled to 
recover. 


Judgment for the plainteff. 


Solicitor for plaintiff: J. T. Luscombe. 
Solicitors for defendant: Monckton, Long, & Co, 


(1) 2 Ph. 801. (2) 5E, & B. 288; 24 L. J. (Q.B.) 293. 
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{IN THE COURT OF APPEAL.] 


COPIN v. ADAMSON. 


Foreign Judgment—Liability of English Shareholder in a Foreign Company— 
Lffect of taking Shares—Agreement to submit to Jurisdiction—Service of 
Notice at elected Domicile. 


To a declaration claiming a sum recovered by a judgment in a French Court, 
‘the defendant pleaded that he was not a native of France, or at any time before 
judgment resident or domiciled within the jurisdiction of the French Court, or 
served with any process or summons in the suit, nor did he appear therein ; nor 
had he any notice or knowledge of any process or summons, or any proceedings in 
the suit, or any opportunity of defending himself. 

Replication, that the defendant was the holder of shares in a company having 
its legal domicile in Paris, and thereby became subject to all the liabilities, rights, 
and privileges attaching or belonging to shareholders, and in particular to the 
-conditions contained in the statutes or articles of association. That by those 
statutes or articles, it was provided and agreed that all disputes arising during 
the liquidation of the company between the shareholders of the company, the 
administrators, the commissioners, or between the shareholders themselves, 
with respect to the affairs of the company, should be submitted to the 
jurisdiction of the French Court; that every shareholder provoking a contest 
must elect a domicile at Paris, and in default election might be made for 
him at the office of the imperial procurator of the civil tribunal of the depart- 
ment in which the office of the company was situated, and that all summonses, 
.&c., should be validly served at the domicile formally or impliedly chosen. 
That the company became bankrupt, and by the law of France the amount 
unpaid upon the defendant’s shares became payable to the plaintiff as the com- 
pany’s assignee in bankruptcy; that the defendant made default, and provoked a 
contest ; that he never elected a domicile; that the plaintiff thereupon caused a 
-summons to be served at the office aforesaid, which summons required the defend- 
_ant to appear in the said French Court to answer the plaintiffs claim ; that by 
the law of France that office was the defendant’s implied domicile of election for 
the purpose of service, and the service was regular ; and that the defendant was 
bound to appear, but did not, whereupon the plaintiff recovered judgment by de- 
fault against him for the amount unpaid on his shares :— 

Held (affirming the judgment of the Court of Exchequer), that the replication 
was good, although it did not allege that the defendant ever had any notice or 
knowledge of the statutes or articles, or of their provisions, 


DeEMURRER to a replication. 

For the present purpose the pleadings are sufficiently set out in 
+the head-note. They are fully stated in the report of the case 
below (1), from which it will be seen that the Court of Exchequer 

(1) Law Rep, 9 Ex. 345. 
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(Kelly, C.B., Pigott and Amphlett, BB.), gave judgment for the 
plaintiff upon a demurrer to thé replication now in question; and 
Pigott and Amphlett, BB. (Kelly, C.B., dissenting), gave judgment 
for the defendant upon a demurrer to the second replicaticn, as to: 
which no question now arises. 

Error was brought in respect of the judgment upon the first 
replication alone. 


R. E. Webster (H. Matthews, Q.C., with him), for the defendant. 
If the replication is read to mean that the defendant as share- 
holder agreed to be bound by the statutes or articles relating to 
the election of a domicile and service of process at an implied 
domicile, the replication is undoubtedly good; but it cannot bear 
that construction, for it does not allege that he ever had any 
knowledge whatever of the statutes or articles, or those provisions. 
No contract by the defendant is averred; the only allegation is 
that by the law of France the defendant was bound by the statutes, 
because he was a shareholder, and that is not sufficient. No 
doubt, if the principle established by Vallée v. Dumergue (1), is 
law, this replication is good, but this Court can overrule that deci- 
sion. Moreover, the statutes provide that service at the implied 
domicile shall be valid and effectual, but not that all other 
service shall be dispensed with. The present defendant never 
had any notice of any kind of the proceedings in the French suit.. 
[He also referred to Schabsby v. Westenholz (2), and Godard y. 
Gray. (3)] 

Benjamin, Q.C., Holl, and S. Hastings, for the plaintiff, were not 
called on. 


Lorp Carrs, L.C. The replication appears to me to amount to 
this, that the defendant was a shareholder in a French company ; 
that the statutes and provisions of that company which, in point of 
fact, were agreements inter socios, provided, among other things, 
that every shareholder between whom and the rest of the company, 
or the representatives of the company, litigation should arise, should 
choose a domicile in Paris, and, if he did not, the public office there: 

(1) 4 Ex. 290; 18 L. J. (Ex.) 398. (2) Law Rep. 6 Q. B, 155. 

(3) Law Rep. 6 Q. B, 189. 
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should become his domicile pro hac vice, and service of all proceed- 
ings at that domicile should be good service. The replication goes 


on to represent that, by the law of France, a person taking shares’ 


and becoming an acfionnaire in the company, was bound by all the 
statutes and provisions of the company. The question might arise, 
whether, without any express averment, by the law of France as 
by that of every civilized country, the shareholder would not be 
bound by all the statutes and provisions of the company in which 
he was a shareholder. But that question does not arise here, and 
I say nothing further about it. The averment is, that by the law 
of France he was bound by all the statutes and provisions of the 
company. The Court of Exchequer have held that a good repli- 
cation. I am clearly of the same opinion. It appears to me that, 
to all intents and purposes, it is as if there had been an actual 
and absolute agreement by the defendant; and that, if it were 
necessary to bring an action against him on the part of the com- 
pany, the service of the proceedings at the office of the imperial 
procurator, if no other place were pointed out, would be good 
service, Therefore, the appeal from the judgment of the Court 
below on the demurrer must fail. 

It thus becomes unnecessary to consider the points raised with 
regard to what took place at the trial (1), and the appeal upon 
the rule must be dismissed with costs. 


BuAcKBurRN and Brett, JJ., concurred. 


Judgment affirmed. 


Solicitors for plaintiff: Deane, Chubb, & Co. 
Solicitors for defendant: Miller & Wiggins. 


(1) The cause was tried at the Guild- 
hall sittings after Hilary erm, 1874, 
before Kelly, C.B., when a verdict was 
found for the plaintiff for the amount 
claimed. A rule aisi was afterwards 
obtained pursuant to leave to enter a 
nonsuit or a verdict for the defendant, 
or for a new trial upon several grounds, 
This rule was discharged by the Court 
of Exchequer on the 8th of May, 1874, 
having been argued together with the 


demurrers. From this decision also the 
defendant appealed, but the questions 
raised by the rule became immaterial 
after the decision of the Court of Appeal 
upon the demurrer, all the allegations 
in the replication having been proved 
at the trial. The decision of the Court 
of Exchequer, discharging the rule, 
was affirmed, and the verdict therefore 
stands for the plaintiff. 
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ELEY v. THE POSITIVE GOVERNMENT SECURITY LIFE 
ASSURANCE COMPANY, LIMITED. 


Company — Articles of Association — Appointment of Solicitor — Statute of 
Frauds — Contract not to be performed within a Year—Signature to 
Articles. 


Articles of association contained a clause in which it was stated that the plain- 
tiff should be solicitor to the company, and should transact all the legal business 
of the company for the usual and accustomed fees and charges, and should not be 
removed from his office unless for misconduct. The articles were signed by 
seven members of the company, and were duly registered, and the company in- 
corporated under the Companies Act, 1862. The plaintiff was not appointed 
solicitor to the company by any resolution of the directors, nor by any instru- 
ment bearing the corporate seal of the company, but he acted as such for some 
time. No resolution as to his ceasing to be solicitor was ever passed by the 
directors, but after a time they ceased to employ him, and employed other soli- 
citors to do the legal business of the company. 

The plaintiff brought an action against the company for breach of contract in 
not employing him as solicitor, to transact their legal business, on the terms of 
the articles :— 

Held, by Cleasby and Amphlett, BB., that the articles of association were a 
contract between the shareholders inter se, and did not create any contract 
between the plaintiff, who was not a party to them, and the company. 

Held, also, by Kelly, C.B., Cleasby and Amphlett, BB., that, even if such a 
contract as the plaintiff alleged had been entered into, it would be a contract not 
to be performed within a year, and must, therefore, be in writing, and that the 
signatures to the articles of association, which were affixed alio intuitu, were 
not signatures to a memorandum of the contract within the Statute of Frauds, so 
as to bind the company. 


On an award stated in the form of a special case the following 
facts appeared :— 

In the year 1869, one Baylis, who was endeavouring to form a 
joint stock insurance company upon a new principle, applied to 
the plaintiff to make advances to the extent of 200. to meet the 
expenses of getting up and forming such a company, and it was 
arranged between the plaintiff and Baylis that, in the event of the 
plaintiff making such advances and the company being formed, 
the plaintiff should be appointed permanent solicitor to the 
company. The defendant company was formed, and the plaintiff 
made advances to the extent of 2007. The money was paid to 
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Baylis, and by him applied to purposes of the company. The — 
last of the advances was made in May, 1870. 
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The memorandum and articles of association of the company Post a 
were prepared by the plaintiff and signed by seven persons, each Assurance 


holding five shares, and were duly registered on the 27th of 
January, 1870, pursuant to the Companies Act, 1862. 

Clause 118 of the articles of association was as follows :— 

“Mr. William Eley, of No. 27, New Broad Street, in the City 
of London, shall be the solicitor to the company, and shall transact 
all the legal business of the company, including parliamentary 
business, for the usual and accustomed fees and charges, and shall 
not be removed from his office except for misconduct.” 

In December, 1870, the company allotted to the plaintiff 200 
shares, and the plaintiff accepted the same in repayment of his 
advances, and so became, and has ever since been, a member of 
the company. 

From the time of the incorporation of the company down to 
the latter end of 1871 the plaintiff was employed by the company 
as their solicitor, and transacted all their legal business except 
some which was transacted by a firm of solicitors in Manchester 
in or about October, 1871, and which formed the subject of a 
correspondence between the plaintiff and the directors, to which 
it is unnecessary to advert further than to state that the plaintiff 
insisted upon his right to be employed as the sole solicitor of 
the company, and to transact all their legal business unless he 
misconducted himself; but he intimated that he would not stand 
upon what he considered his strict right as regarded the busi- 
ness which had been so transacted by the Manchester firm. The 
directors, on the other hand, insisted that the plaintiff was in 
error, and that he had no such rights as he alleged. 

On the 2nd of February, 1870, at a meeting of the directors, 
a resolution was passed appointing Mr. Baylis permanent out-door 
manager of the company, subject to removal only on breach or 
neglect of duty, at a certain annual salary, and with a com- 
mission. In the minute of the proceedings at that meeting there 
is the following entry: “Mr. Eley, solicitor to the company, 
present.” 


L.R. Ex.D.1/2 Sig. 2 


CoMPANY. 


22 


1875 


ELEY 
Vs 
PosiTIVE 
ASSURANCE 
Company. 


EXCHEQUER DIVISION. VOL. I. 


No resolution was ever passed by the directors appointing the 
plaintiff as solicitor to the company, neither was he ever appointed 
as such at any meeting of the company, nor by any instrument 
bearing the corporate seal of the company. 

Early in the year 1871 the directors published a prospectus of 
the company, in which the plaintiff’s name was inserted under the 
head “ Solicitor.” 

Subsequently they published other prospectuses, in all of which, 
under the head of “Solicitors,” several names appeared, but the 
plaintiff’s name appeared in two only. 

The plaintiff from time to time protested against the appoint- 
ment of any person besides himself as solicitor of the company, 
nevertheless the company, by their directors, in and after January, 
1872, employed several of the persons whose names appear on the 
various prospectuses to transact legal business for them, but they 
had not employed the plaintiff to transact any business for them 
since the year 1871. 

The first count of the declaration stated that it was agreed by 
and between the plaintiff and the defendants that the plaintiff 
should be employed by the defendants as, and appointed by the 
defendants to the office of, solicitor of the company upon the 
terms that the defendants would, so long as the plaintiff should 
continue to act as and hold the office of solicitor of the company, 
employ the plaintiff to transact all the legal business of the com- 
pany for the usual and accustomed fees and charges, and that the 
plaintiff should not be removed from his office unless for mis- 
conduct. Averments that the plaintiff in pursuance of this agree- 
ment became and was employed by the defendants, and entered 
upon his office as the solicitor of the company upon the terms 
aforesaid, and was ready and willing to perform the agreement 
on his part; and of performance of conditions precedent. Breach, 
that the defendants refused, whilst the plaintiff was solicitor of 
the company, to employ him as such solicitor as aforesaid, and 
to suffer and allow him to transact the legal business which the 
defendants needed to have done and performed, and employed 
other solicitors to transact the same. 

The question for the opinion of the Court was, whether, upon 
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the facts and documents, there was any evidence to support this 
count of the declaration. 


Noy. 10. D. Kingsford, for the plaintiff. If the clause of the 
articles was an actual appointment of the plaintiff, the agreement 
averred in the declaration is supported by evidence. By the 
Companies Act, 1862, s. 16, the articles bind the company as if 
each member had signed; and the case of Orton y. Cleveland 
Fire Brick and Pottery Oo., Limited (1) shews that the company 
might make this contract. This is not the case of an authority 
to enter into a contract given by the articles, but of the actual 
contract contained in them: Appletreewick Lead Mining Co. (2); 
Lord Claud Hamulton’s Case. (8) Even if the article is not in 
itself a contract, the plaintiff was employed on the terms of it. 

Finlay (Day, Q.C., with him), for the defendants. The contract 
declared on is not that in the articles, In the latter case the 
company, if liable, would be lable once for all for dismissing the 
plaintiff. In the former it would render them open to actions 
from time to time for not sending him work. The articles will 
not in themselves constitute a contract between the company and 
third parties, as they relate only to the relations of the members 
inter se. Melhado v. Porto Alegre Ry. Co. (4) is conclusive on 
this point; see also Pritchard’s Case. (5) Further, there is no 
evidence from which it can be inferred that the plaintiff was 
employed on the terms of the article. To prove that, the plaintiff 
would have to shew that, when he was employed by the directors, 
they had in view that he was their permanent solicitor under 
this article. Supposing the company had sued the plaintiff for 
refusing to do some work, could they have recovered? Lastly, 
the contract alleged is one of a permanent nature, which requires 
a memorandum in writing within the Statute of Frauds: Boydell 
y. Drummond (6); Birch vy. Earl of Liverpool (7); and notes to 
Peter v. Compton. (8) 

Kingsford, in reply. The articles signed by the subscribers 
are a sufficient memorandum. The Companies Act, 1867, s, 37, 


(1) 3H. & C. 868. (5) Law Rep. 8 Ch. 956. 
(2) Law Rep. 18 Eq. 95. (6) 11 East, 142. 
(3) Law Rep. 8 Ch. 548. (1) 9 B. & C. 392. 


(4) Law Rep. 9 C, P. 503. (8) 15m. L, C. 335, 7th ed. 
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provides various ways in which directors may contract, but these 


“are in addition to the ordinary ways: Wilson v. West Hartlepool 


Harbour and Ry. Oo.(1) Further, the employment of the plain- 
tiff so long as he conducts himself well is not necessarily con- _ 
tinuous. Knowlman v. Bluett (2) is an authority that this is not 
an agreement not to be performed within a year. 


Our. adv. vult. 


Noy. 26. The following judgments (8) were delivered :-— 


AmpuHLettT, B. In this case the plaintiff, a solicitor, by the first 
count in his declaration alleged that it was agreed between him 
and the defendants, who are a company registered under the Joint 
Stock Companies Act, 1862, that he should be employed by the 
defendants as, and appointed by the defendants to the office of,. 
solicitor of the company, upon the terms that the defendants would, 
so long as the plaintiff should continue to act as and hold the office 
of solicitor to the defendants, employ the plaintiff to transact all 
the legal business of the company, for the usual and accustomed 
fees and charges, and that the plaintiff should not be removed from 
his office unless for misconduct. 

On the trial the case was referred to the arbitration of Mr. 
Manisty, who made his award in the form of a special case, and 
submitted the following question for the opinion of the Court, viz. 
“ Whether, upon the facts and documents which he had stated or 
referred to, there was any evidence to support the first count in 
the declaration ?” 

These facts and documents I need not detail at length, but so- 
far as is necessary to make clear the grounds of my opinion they 
were shortly these :— 

In the year 1869 one Mr. Baylis was an active promoter of the 
defendants’ company, and prevailed upon the plaintiff to make 
advances to the extent of 200/. to meet the expenses of getting 
up the company, under an arrangement that, in the event of the 
company being formed, the plaintiff should be appointed perma- 
nent solicitor to the company. 


(1) 2D. J. & 8. 475; 34 L. J. (Ch.) (2) Law Rep. 9 Ex. 1, and in Ex. 
241. Ch. 307. 
(3) The judgment of Amphlett, B. was read, 
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This sum of 200/7. was advanced at different times by the plaintiff 


to Mr. Baylis, and by him applied to the purposes of the company. | 


The last of such advances was made in the month of May, 1870, 
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a few months after the incorporation of the company, and in the Assurance 


month of December, 1870, the company allotted to the plaintiff 
200 shares of 1. each, which he accepted in discharge of his 
advance, and has ever since been a member of the company. 

The memorandum and articles of association of the company 
were prepared by the plaintiff, and after being signed by seven 
persons for five shares each (of whom Mr. Baylis was not one) 
were duly registered on the 27th of January, 1870, pursuant to 
the Companies Act, 1862. 

The articles contained the following clause (No. 118) :— 


“Mr. William Eley, of No. 27, New Broad Street, in the city of 
London, shall be the solicitor to the company, and shall transact 
all the legal business of the company, including parliamentary 
business, for the usual and accustomed fees and charges, and 
shall not be removed from his office unless for misconduct.” 


After the incorporation of the company many other persons, 
besides the seven persons above mentioned, took shares in and 
became members of the company. The precise time of their 
becoming members is not stated, nor, in my view, is it material. 

From the time of the incorporation of the company down to 
the latter end of 1871, the plaintiff was employed by the com pany 
(no doubt through the directors) as their solicitor, and transacted 
all their legal business, except some matter transacted by a firm of 
solicitors at Manchester in or about October, 1871, which formed 
the subject of a correspondence between the plaintiff and the 
directors, in which he asserted and they denied his right to be 
employed as the sole solicitor of the company. 

Ata meeting of the directors on the 2nd of February, 1870 
(being probably their first meeting), a resolution was passed 
appointing Mr. Baylis permanent out-door manager o: the com- 
pany. 

In the minute of the proceedings at that meeting there is the 
following entry, “Mr Eley, solicitor to the company, present,” but 
no resolution was ever passed by the directors, at that or any other 
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meeting, appointing the plaintiff a solicitor to the company, or 


~ arranging the terms of his employment. Neither was he ever 


‘ 
appointed as such at any meeting of the company or by any instru- 


ment bearing the seal of the company. 

Early in the year 1871 the directors published a prospectus of 
the company in which the plaintiff’s name was inserted under the 
head “solicitor.” 

Subsequently, in the same year, they published another pro- 
spectus in which the name of the plaintiff and a firm at Manchester 
were inserted under the head, “ solicitors.” 

In 1872 they published two other prospectuses in which- several 
names appeared under the head “ solicitors,” but not the plaintiff's. 

Subsequently, in the same year, they published two other 
prospectuses in which, under the head of “solicitors,” the plaintiff's 
name appears, along with the names of several other solicitors. 

The plaintiff from time to time protested against the appoint- 
ment of any person other than himself as solicitor of the company. 
Nevertheless the company, by their directors, in and after January, 
1872, employed several of the persons named in the prospectuses, 
but they have never employed the plaintiff to transact business 
for the company since 1871. 

The present action was commenced on the 8th of February, 
1873. 

Under these circumstances it could not, in my opinion, be 
successfully contended that the 118th clause of the articles of 
association created any contract between the plaintiff and the 
company. 

The articles, taken by themselves, are simply a contract between 
the shareholders inter se, and cannot, in my opinion, give a right 
of action to a person like the plaintiff, not a party to the articles, 
although named therein. If authority were wanted for this pro- 
position, the cases cit-1 in the argument, Pritchard’s Quse (1), 
and Melhado v. Porto .. egre Ry. Co. (2), are, in my opinion, quite 
conclusive on the subject; nor is there any room for the applica- 
tion of the doctrine of ratification, since the arrangement between 
the plaintiff and Mr. Baylis is not noticed in the articles, and is 
not found in the case to have been at any time communicated or 

(1) Law Rep. 8 Ch. 956. (2) Law Rep. 9 ©. P. 503. 
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known to a single shareholder or director, or, except themselves, 
to any officer of the company. 
This being so, and the contract sued upon not being under the 
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seal of the company, it is not binding upon the company, unless it Assurance 


falls within the 37th section of the Companies Act, 1867 (30 & 31 
Vict. c. 181), that is to say, unless it was made by the directors 
under the express or implied authority of the company. 

Now it cannot, in my opinion, be denied that such a contract (if 
in fact entered into) was most improvident and prejudicial to the 
company. It is one thing to have it stipulated as between the 
shareholders that the plaintiff should not be removed from the 
office of solicitor unless for misconduct (a stipulation ‘which might 
be disobeyed if found inconvenient, without exposing the company 
to any action, and which, moreover, might at any time be revoked 
by a statutable majority of the shareholders), but quite another 
thing to have a binding contract to that effect with the plaintiff, 
which would irrevocably bind the company to employ the plain- 
tiff as their sole solicitor during the whole of his professional life, 
unless actual misconduct could be proved against him. 

Many cases might be put, in which the prohibition against em- 
ploying another solicitor might be most inconvenient and, indeed, 
disastrous to thecompany. If taken literally, the company could 
not employ a solicitor to tax the plaintiff’s bill or inquire into his 
personal conduct, without exposing themselves to an action. 

Still, considering the very extensive powers given to the direc- 
tors by these articles, and the enlarged views of the implied powers 
of directors which the Courts have of late years adopted, I am not 
prepared to say that such a contract, if in fact entered into by the 
directors, bona fide, would be beyond the scope of their authority, 
and not binding upon the company ; and, at all events, I do not 
rest my judgment upon it. But, do the facts found by the case 
prove conclusively (and, undoubtedly, in a case like this between 
the directors and their solicitor, the strictest proof should be re- 
required), that any such special contract was entered into? No 
written document passed between them, nor is there any entry or 
notice of such special contract in the minute book of the directors 
or in any book of the company. All that appears is that the 
directors allowed ‘the plaintiff to attend their first meeting, and 
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afterwards employed him as the solicitor of the company, which, 
as between themselves and the company, though not as between 
themselves and the plaintiff, they were bound by the articles to do. 
But how does that shew that they entered into a special contract 
with him, that he should not only receive the ordinary remunera- 
tion for his services, but transact all the future business of the 
company, and not be removed from his office unless for miscon- 
duct? At the same meeting, when the plaintiff attended as 
solicitor, and must be taken to have been recognised and employed 
as solicitor of the company, an entry was made in the minute 
book of the appointment of Mr. Baylis as permanent out-door 
manager of the company; why was there not an entry made of 
this special and most onerous contract with the plaintiff? I 
think it highly probable that the true explanation is that the 
plaintiff, who prepared the articles and inserted the 118th clause 
in his own favour, thought he was safe under the clause itself, and 
therefore did not think it necessary, and, it may be, for many 
reasons, not for his own interest, to ask the directors to enter into 
any such strange and special contract with him. He was, however, 
in my judgment, mistaken in that respect; but, of course, such 
mistake cannot create any special contract between him and the 
company, or between him and the directors. All that can be said 
is that he intended that the company should be bound hand and 
foot to himself, but from a mistaken view of the law he has, most 
fortunately for the company, failed to carry such intention into 
effect. The act of the directors in employing another solicitor 
was, no doubt, as between themselves and the company, a viola- 
tion of the 118th clause; but that might have been condoned by 
the company, and if the plaintiff, as a member of the company, 
had called that act into question at a general meeting, I do not 
think it difficult to guess what the result would have been. For 
these reasons, I think that there was no contract at all between 
the plaintiff and the company to the effect stated in the declara- 
tion. Moreover, if there was in fact any such special contract, 
it was at all events a contract by parol only; and it was urged 
before us by the learned counsel for the defendants that it was a 
contract not to be peformed within a year, and therefore within 
the 4th section of the Statute of Frauds, and I have not been able 
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to see any sufficient answer to that objection. It seems to me that 
the parties contemplated that the contract should continue to be 
binding, at least as against the company, during the whole profes- 
sional life of the plaintiff; and the circumstance that the contract 
might be determined within the year by the death, or retirement, 
or misconduct, or at the will of the plaintiff, would not, in my 
judgment, prevent the operation of the statute. The case of 
Roberts vy. Tucker (1), and many other cases to be found in the 
books, establish, I think, that proposition. 

The case of Knowlman v. Bluett (2), cited on this point for the 
plaintiff, has, I think, no application. There the contract was by 
a father to pay to the plaintiff an annuity, for so long as she should 
maintain her illegitimate children by him. The contract was held 
by the majority of the judges to be revocable by either party, and 
it was held that the statute was no bar to her recovery of the 
annuity for the time she actually maintained the children. It is 
no authority for the proposition that, if the contract had been for 
the payment of the annuity during the minority of the children, 
with no power to the father to remove them, it would not have 
been within the operation of the statute. 

It was argued that the articles of association containing the 
118th section, being signed by the directors, was a sufficient memo- 
randum or note of the agreement to satisfy the statute. I think 
there is nothing in that argument. The articles merely regulated 
the internal affairs of the company, and the signature of the 
directors (3) was for the purpose of binding them to such regu- 
lations, and cannot possibly, in my judgment, be used as evidence 
of a subsequent parol agreement between them and a third 
person. 

Upon the whole, I think that the question submitted to us by 
the learned arbitrator ought to be answered in the negative. 


CuLEAsBy, B. I agree in the result arrived at by my Brother 
Amphlett, but I prefer to confine my judgment to the last points 


(1) 3 Ex. 632. subscribers of the memorandum of 
(2) Law Rep. 9 Ex. 1, ‘and in Ex. association, and by the 84th, until such 
Ch. 307. appointment, the subscribers were to 


(3) By the 83rd article the first be deemed to be directors, and were to 
directors were to be appo‘nted by the exercise all the powers of directors. 
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raised. I may say that I am of opinion that clause 118 of the 


articles cannot by itself be taken to operate as a contract between 


the solicitor and the company. It is said, however, that there is 
evidence, from what took place subsequently, to shew the exist- 
ence in point of fact of such a contract. Supposing this to be 
established, we have to consider whether it is a contract not to be 
performed within a year within the 4th section of the Statute of 
Frauds. The statute extends to all contracts not to be finally carried 
out in a year, but it does not extend to contracts which are to be 
carried into effect on a contingency. We have then to construe 
the terms of the 118th article. They are, that the plaintiff shall 
transact all the legal business of the company, and shall not be re- 
moved from the office of solicitor except for misconduct. Was this 
a matter which was not to be carried into effect in a year? It was 
intended that he should conduct, as long as the defendants con- 
tinyed as a company, all the legal business which they had to 
transact ; and this seems to me not to be a contract to be carried 
into effect in the course of a year. The only other question to be 
dealt with is that as to the signatures to the articles of association. 
All that the persons who signed did was done with no intention to 
bind the company to the plaintiff, and, indeed, before any agree- 
ment was made between them. We cannot treat that as a signa- 
ture of a note or memorandum of what was done afterwards, and, 
therefore, on this point also the plaintiff fails. 


Ketty, C.B. I also think the defendants are entitled to the judg- 
ment of the Court. I forbear to pronounce any opinion as to 
whether these articles, with the fact of the subsequent employment, 
constitute a contract on the terms contained in them, because, 
were I to so hold, there would be a difficult question behind, 
whether it was not ultra vires for the directors to attempt to bind 
the company to employ a solicitor to transact, for all his life, all 
the legal business of the company. Passing by this, I come to 
consider the objection raised under the 4th section of the Statute of 
Frauds. I do not see how any one can doubt that this agreement 
was not to be performed within a year. It was for the life of the 
plaintiff, subject to a defeasance on the possibility of his being 
guilty of some misconduct. But, assuming, as I think we must, 


VOL. I. EXCHEQUER DIVISION. 


that this was not to be performed in a year, the question arises, 
whether there is any memorandum or note in writing of it signed 
by the defendants. The signatures affixed to the articles were 
alio intuitu, and it can hardly be suggested that the directors had 
any idea that, in signing the articles, they were signing a note 
of this contract. In my opinion, therefore, this not being a 
memorandum of a contract between the company, or the directors 
on their behalf, and the solicitor, there is nothing to satisfy the 
statute, and there is no binding contract on which the plaintiff 
can recover. 


Judgment for the defendants. 


Solicitor : The plaintiff in person. 
Solicitors for defendants: Tucker, New, & Langdale. 


HARRIS v. MULKERN anp AnorueEr. 


Ejectment— Action for Mesne Profits—LEstoppel—Common Law Procedure Act, 
1852 (15 & 16 Vict. c. 76) ss, 180, 207, sched. A, Nos. 14, 17. 


To trespass for mesne profits the defendants pleaded title to the lands in them- 
selves during the time for which mesne profits were claimed. The plaintiff replied, 
by way of estoppel, as to so much of the mesne profits as had accrued since a 
certain day named, that he sued out a writ of ejectment, for the purpose of re- 
covering possession of the lands, wherein he claimed to be entitled from such day, 
and that thereupon such proceedings were had that he recovered the lands and 
possession of them. On demurrer :— 

Held, that the judgment in ejectment did not operate as an estoppel with 
respect to the duration of the plaintiff's title, and the replication was therefore 


bad. 


To a declaration in trespass for mesne profits the defendants 
pleaded, Ist, except as to so much of the declaration as related 
to the trespasses and causes of action which were committed and 
arose on and after the 3rd of August, 1874, that the messuage 
and lands were not the plaintiff’s as alleged: and, 2nd, except as 
aforesaid, that before the committing by the defendants of the 
grievances in the declaration complained of, the plaintiff, by deed, 
demised the messuage and lands to one George Hill for the term 
of fourteen years from the 25th of March, 1868, by virtue of 
which demise Hill entered upon the messuage and lands, and be- 
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came possessed thereof for and during the continuance of that 
term, and before the committing of the grievances as aforesaid, 
Hill, by deed, dated the 6th of May, 1868, demised the messuage 
and lands to the defendants, for all the residue of the term of 
fourteen years, except the last three days thereof, by virtue of 
which last-mentioned demise the defendants entered upon the 
messuage and lands, and became possessed thereof for the term 
last aforesaid: whereupon the defendants, in their own right, 
committed and did the alleged acts and trespasses. 

Replication to these pleas, so far as the same relate to trespasses 
committed on and since the 25th of December, 1867, that the 
defendants ought not to be admitted to plead either of them, be- 
cause on the 3rd of August, 1874, the plaintiff, for the purpose of 
recovering possession of the messuage and lands, sued out of this 
Court a writ of ejectment directed to the defendants and one 
Swann by name, and to all persons entitled to defend the posses- 
sion of the messuage and lands, to the possession whereof the 
plaintiff claimed by the writ to have been entitled on and since 
the 25th of December, 1867, and to eject all other persons there- 
from, commanding the defendants and other persons named in the 
writ, and the persons entitled to defend the possession of the lands 
or such of them as denied the alleged title of the plaintiff within 
sixteen days after service of the writ, to appear in this Court 
to defend the property or such part thereof as they might be 
advised, in default whereof judgment might be signed, and they 
turned out of possession, and such proceedings were thereupon had 
in this Court upon the writ, that, before this suit, by the judgment 
of this Court, it was considered that the plaintiff should recover 
possession of the messuage and lands, and afterwards and before 
this suit, by virtue of such judgment the plaintiff entered into 
possession of the messuage and lands, and this the plaintiff is ready 
to verify, &e. 

Demurrer to the replication and joinder. 


Noy. 17. Bradford, for the defendants. The replication is bad. 
Formerly, no doubt, the judgment in ejectment was an estoppel : 
Aslin vy. Parkin (1); but that arose from the character of the 


(1) 2 Burr, 665. 
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fictions on which the action was founded. The distinction was 


pointed out by Cleasby, B., in Pearse v. Coaker (1), that, under 


the old practice the judgment was that the plaintiff should recover 
“the term,” and that was evidence of title from the day of the 
demise, but that now the judgment is merely for recovery not of 
the term but of the premises. Even under the old form it is sub- 
mitted that a judgment that the plaintiff should recover the term 
In Kenna v. Nugent (2) 
a judgment by default in ejectment under the Common Law Pro- 
cedure Amendment Act (Ireland), 1855 (3), was held not to be an 
estoppel. 


was not final as to his title to that term. 


Finlay, for the plaintiff. There is no difference in the effect of 
a judgment in ejectment by default and one after appearance. The 
finding of the jury in the latter case is that the plaintiff is entitled 
to the possession of the land “as in the writ mentioned :” Common 
Law Procedure Act, 1852, sched. A, form 17; and the judgment is 
to have the same effect as a judgment in the action of ejectment 
formerly in use, s. 207. The question in issue is stated in s. 180, 
and is whether the statement in the writ of the title of the claimant 
is true or false. The plaintiff must prove title from the day named 
in the writ, and the judgment, being founded on his right as from 
that day, is conclusive. In Kenna v. Nugent (2) the judgment shews 
that the issue under the Irish Act is, whether the plaintiff was en- 
titled on the day named in the writ or on any day between that 
day and the issuing the writ.(4) If the contention of the defend- 
ant is right, the judgment is not even prima facie evidence of title : 
Wilkinson v. Kirby (5) is an authority for the plaintiff. 

Bradford, in reply. In Wilkinson y. Kirby (5) the judgment in 
ejectment was treated as an estoppel from the date of the writ. 


(1) Law Rep. 4 Ex. at p. 101. 

(2) Ir. Rep. 6 C. L. 547, and in Ex. 
Ch. Ir. Rep. 7 ©. L. 464. 

(8) 16 & 17 Vict. c. 113. 

(4) The Common Law Procedure 
Amendment Act (Ireland), 1858 
(16 & 17 Vict. c. 113), sched. B, form 
No. 20, gives the question for the 
jury thus: “Therefore let a jury try 
whether the plaintiff was entitled to 


the possession of the said lands or any 
part of them, on the said day, or at any 
time subsequent to such day, and before 
the commencement of the action, and 
whether the plaintiff is entitled to any 
and what damages for loss of mesne 
rates and profits.” 

(5) 15 C. B. 430; 
224. 
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Here, however, the replication goes beyond that and treats the 
judgment as an estoppel from the day named in the writ. 
_ 


Our. adv. vult. 


Noy. 26. The judgment of the Court (Kelly, C.B., Cleasby and 
Amphlett, BB.), was read by 


Cirassy, B. This was an action for mesne profits. The plain- 
tiff had recovered in ejectment against the defendants, upon a writ 
bearing date the 3rd day of August, 1874, in which he claimed, in 
conformity with the form of the writ given by the Com:non Law 
Procedure Act, 1852, to have been entitled from the 25th of 
December, 1867. 

The defendants had suffered judgment by default in the eject- 
ment, and in the action for mesne profits they paid into Court the 
amount as from the date of the writ of ejectment; and as to the 
claim for mesne profits for that portion of the time between the 
day named in the writ and the date of the writ, they pleaded a 
plea shewing title to the land in themselves. The plaintiff replied 
by way of estoppel, setting forth the writ of ejectment and judg- 
ment. ‘The question is, whether the defendants are estopped by 
the judgment from denying the title of the plaintiff during the 
interval between the 25th of December, 1867 and the 8rd of 
August, 1874, It is admitted that they can shew that they were 
uot in possession during any part of the term; but the question is 
whether they can deny the plaintiff's title. « 

It had been decided that, before the Common Law Procedure 
Act, upon the old form of declaration, laying the demise by the 
lessor of the plaintiff and a particular term, the defendant, if 
judgment went against him, was precluded from denying the plain- 
tiffs title from that time. By the old form of declaration, the 
plaintiff claimed a certain term in the premises, dating from that 
day, and the judgment of the Court was that he should recover the 
term. This judgment bound the defendant, and he could not be 
allowed to dispute it. It was contended in argument that the 
judgment only was that the plaintiff should recover the term, and 
that this was not equivalent to a judgment that he was entitled 
to the term ; but we think there _is no ground for this argument, 
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and that the judgment in ejectment was a binding judgment as to 
the title and the term between the parties. 

It was also considered under the old practice that the judgment 
was ‘equally binding whether by default or after verdict. It is 
only necessary to refer to Aslin v. Parkin (1), and Wilkinson v. 
Kirby. (2) We have now to ‘consider what is the effect of the 
judgment by default in the action of ejectment under the Common 
Law Procedure Act. By the form of the writ given by the Act, 
the plaintiff may either claim title from the date of the writ: or 
from some anterior day. This, we think, was no doubt done to 
enable the plaintiff to make the writ available in the action for 
mesne profits. In the present case the writ claimed title from 
some anterior day, as has been already stated. 

The course of proceeding now is, that all that the plaintiff 
claims by the writ is possession of the land, not possession of any 
term in the land, and that the judgment of the Court, as given by 
sch. A to the Act, No. 14, is merely that the plaintiff “do recover 
possession of the land in the writ mentioned.” In connection with 
this it should be noticed that the effect of non-appearance as stated 
in the writ of ejectment is, that judgment may be signed and the 
defendant turned out of possession. 

The distinction between the present and the former judgment 
has been already pointed out in the case of Pearse v. Coaker (3) 
and in the case of Kenna v. Nugent. (4) The case in the Irish 
Court was not a decision bearing upon the present case, because by 
the Irish Common Law Procedure Act, 1853, a form of issue is 
given which makes the day from which the title is laid in the 
writ immaterial, as the form given is to try whether the plaintiff 
was entitled from that day or from any subsequent day, which is 
not the case in our proceedings. In our proceedings, if the case 
went to trial upon such a writ as the present, the question would 
be, whether the plaintiff was entitled at that time, and the plaintiff 
would fail unless he proved that title, subject of course to an 


amendment of the writ: s. 180 of the Common Law Procedure. 


Act, 1852. 


(1) 2 Burr. 665. (3) Law Rep. 4 Ex. at p. 101. 
(2) 15 ©. B. 480; 23 L. J. (C.P.) (4) Ir. Rep, 6 C.*L. 547, and in Ex. 
224, Ch. Ir. Rep. 7 C. L. 464. 
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1875 We ground our judgment in the present case, where the strict. 
“Harms question of estoppel is raised, upon the distinction between the 
present form of judgment and the former one. We think that, as 
the only judgment now is that the plaintiff recover possession of 
the land, this is only an estoppel as to the plaintiff's title at the 
time action was brought, and there is nothing in it either ex- 
pressly or by reference which can make it operate as a complete 
estoppel with reference to the duration of the plaintiff's title; 
there is of course another question, to what extent it is evidence. 

For the above reasons we think the replication by way of. 
estoppel cannot be supported, and that the demurrer must be 
allowed, and judgment upon it, for the defendants. 


Judgment for the defendants. 


Solicitors for plaintiff: Denton, Hall, & Barker. 
Solicitor for defendants: J. P. Poncione. 


wv. 
MULKERN. 


Dec. 10. (IN THE COURT OF APPEAL.] 


MACKENZIE v. WHITWORTH. 
Marine Insurance—Re-insurance—Policy—Interest. 


An underwriter who has subscribed an insurance “on goods ” may re-insure by” 
the same description, and the policy need not be expressed to be a re-insurance. 


CasE stated on appeal, under the Common Law Procedure Act,. 
1854, from a decision of the Court of Exchequer. (1) 

The declaration was on a policy of insurance, dated the 24th of 
April, 1873, whereby the plaintiff through his agents as well. 
in their own name as for and in the name and names of all 
and every other person to whom the same did appertain, caused. 
himself and them “to be insured, lost or not lost, at and from New 
Orleans to Revel . . . . upon goods... . beginning the adven-. 
ture upon the said goods from the loading thereof on board the 
ship Southampton at as above.” The goods, for so much as con- 
cerned that agreement, were valued at “5000/7. on cotton.” The 
declaration, after stating the policy, averred that the United 

(1) Law Rep, 10 Ex. 142, 
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States Lloyd’s and Individual Underwriters at New York were in- 
terested in the goods, and that the insurance was made for the 
use and benefit and on account of the persons so interested. The 
defendant pleaded amongst other pleas, (4.) denial of the interest 
alleged ; (8.) concealment of the fact that the nature of the interest 
of the plaintiff and the U. 8. Lloyd’s and Individual Underwriters 
of New York was that of insurers desiring re-insurance. 

At the trial before Pollock, B. at the Liverpool summer 
assizes, 1874, it was proved that the plaintiff, an insurance agent, 
effected the insurance on behalf of the U. S. Lloyd’s and Indi- 
vidual Underwriters of New York, who had effected an insurance 
-on the goods, being cotton to be shipped by Tatman & Co., of New 
Orleans, to the amount of 80,0007, and that the insurance sued 
on was in fact a re-insurance by the American underwriters of a 
portion of the risk, they retaining their full lines, 20,0007. The 
defendant, an underwriter, subscribed the policy sued on for 
2007. 

In the slip which was made on the 13th of January, 1873, the 
insurance was expressed to be “ 5000/., on cotton.” 

The defendant gave in evidence, by the testimony of witnesses 
‘whose evidence was not contradicted, that in all cases of re-insur- 
ance policies the invariable practice has been to disclose the fact 
of the insurance being a re-insurance. ‘The fact of the policy 
being a re-insurance was not disclosed by the plaintiff to the 
defendant until after he had signed the policy, though it was dis- 
closed to other persons who had effected policies in respect of the 
game risk, and the plaintiff before he sent on the slip was aware 
that it was a re-insurance. 

The plaintiff and defendant gave evidence on the issue whether 
the concealment alleged in the 8th plea was a concealment of a 
fact material to the risk or material to be communicated to the 
defendant. (1) 

It was admitted at the trial that the plaintiff and the United 

(1) In the report of the case below, of many underwriters to refuse re-insur- 
‘Law Rep. 10 Ex. at p. 148, it is stated ances.” A paragraph to this effect was 
that “the defendant gaveevidence that _ inserted originally in the case on appeal, 
he would not have underwritten the but was struck out at chambers as im- 


policy if he had known that it wasa material to the present question. 
re-insurance, and that it was the practice 
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States Lloyd’s and Individual Underwriters of New York were 
interested in the goods, but as underwriters only. 

The cotton of the value so insured by the American under- 
writers was shipped at New Orleans, the ship sailed on the 28th 
of February, 1873, and was with the cotton destroyed by fire on 
the 19th of March. 

Pollock, B., ruled that although the plaintiff and the American 
underwriters were only interested as re-insurers, their interest was 
sufficiently described in the policy, and that the plaintiff was en-— 
titled to recover thereon unless the failure to communicate the 
nature of their interest was a concealment of a fact material to the 
risk or material to be communicated to the defendant, and he sub- 
mitted to the jury the issues of fact raised by the 8th plea, The 
jury found for the plaintiff on all the issues, and a verdict was en- 
tered for him, leave being reserved to the defendant to move to 
enter the verdict for him. 

A rule nisi haying been obtained to enter the verdict for the 
defendant on the ground that the plaintiff being only interested as. 
a re-insurer was not entitled to recover on the policy sued on, the 
Court of Exchequer (Bramwell, Pollock, and Amphlett, Bb.), on 
the 10th of February, 1875, discharged the rule. (1) 

The question for the Court of Appeal is whether the interest of 
the plaintiff and of the United States Lloyd’s and the Individual 
Underwriters of New York was sufficiently described in the policy 
sued on, the risk being a re-insurance; whether such risk was 
covered by the policy; and whether the decision of the Court of 
Exchequer on that point was wrong. If the Court should be of 
opinion that that decision was wrong, the verdict is to be entered 


for the defendant. If contra, judgment to be signed on the verdict 
for the plaintiff for 2067. 5s. 


Nov. 16. Herschell, Q.C., and Baylis, Q.C., for the defendant, 
appellant. ‘The custom proved at the trial was not merely to 
disclose the fact of the insurance being a re-insurance, but to state 
it expressly in the slip and policy. This does not appear distinetly 
from the case, but the evidence was so treated by Pollock, B., in 
his summing up, and it will not be disputed by the plaintifi’s 


(1) Law Rep. 10 Ex. 142. 
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counsel, This is the point intended to be raised, and if the Court 
considers that it is not distinctly raised the defendant desires to have 
the case re-stated. There isa substantial reason why underwriters 
should decline re-insurances, because instead of having only one 
party to settle with as in ordinary insurances, a third party is 
introduced who must be consulted. 

[For the rest of the arguments and the authorities cited on both 
sides it is sufficient to refer to the report of the argument in the 
Court of Exchequer. (1)] 

Benjamin, Q.C., and A. T. Lawrence, for the plaintiff. 


Our. adv. vult. 


Dec. 10. The judgment of the Court (Lord Cairns, L.C., Black- 
burn and Brett, JJ.), was read by 


Brackzurn, J. This is an appeal against the judgment of the 
Court of Exchequer, discharging a rule obtained to enter a verdict 
for the defendant. 

The action is on a policy of marine insurance, which is set out in 
full in the declaration. It is in the ordinary form of a Lombard 
Street policy, and the blank in the printed form where it is usual 
to insert the description of the subject-matter of the insurance is 
thus filled up :—‘ 50002. on cotton.” The plaintiff made the 
policy as agent for and to protect the interest of American under- 
writers who had insured cotton for Tatman and Cv., of New Or- 
leans, to the amount of 80,000/., and it was, in fact, a re-insurance 
to the amount of 50000. 

At the trial a question was raised as to whether there was an 
undue concealment. On that issue the verdict passed for the 
plaintiff without any point being reserved, and consequently the 
Court of Appeal has nothing to do with that issue. 

The only question before this Court is that stated in the rule 
which has been discharged, viz. whether the verdict should be 
entered for the defendant “on the ground that the plaintiff” (or 
rather the parties for whom the plaintiff made the insurance, and 
on whose behalf he sues), ‘‘ being only interested as a re-insurer, was 
not entitled to recover on the policy sued on.” 


(1) Law Rep. 10 Ex. 143-146. 
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It is stated in the case that “the defendant gave in evidence, by 
the testimony of witnesses whose evidence was not contradicted, 
that in all cases of re-insurance policies the invariable practice has 
been to disclose the fact of the insurance being a re-insurance.” 
Mr. Herschell argued on this as if it was a statement that it was 
the usage and custom of trade always to describe the interest in the 
policy as being a re-insurance ; but we think the statement in the 
case does not bear that meaning. Re-insurance was in this country 
prohibited by statute 19 Geo. 2, c. 37, s.4, unless the assurer should 
be insolvent, become a bankrupt, or die; “in either of which cases 
such assurer, his executors, administrators, or assigns might make 
re-assurance to the amount of the sum before by him assured, pro- 
vided it was expressed in the policy to be a re-assurance ;” and this 
prohibition continued in force till as late as 1864 (1) ; so that there 
has not been sufficient time for a custom to spring up in this country, 
and there is no such custom in America, where re-insurance was 
always lawful: see Phillips on Insurance, chap. 5, s. 498, p. 270 
(8rd ed.). Moreover, the evidence seems to have been directed to 
the issue found by the jury for the plaintiff, and has reference, 
not to the description in the policy, but to the practice of making 
a disclosure to the assurer. 

The question, therefore, seems to us to be confined to this, 
whether, applying the ordinary principles of interpretation of 
written documents and the established rules of insurance law to 
this kind of insurance, the description in this policy is sufficient 
to cover it. The Court below decided that it was; and we are of 
opinion that their decision was right, and must be affirmed. 

A description of the subject-matter of the insurance is required 
both from the nature of the contract and from the universal prac- 
tice of insurers. It is generally described very concisely as being 
so much “on ship,” “on goods,” “on freight,” “on profits on goods,” 
“on advances on coolies,” “on emigrant money,” and many other 
examples might be given. And if no property which answers the 
description in the policy be at risk, the policy will not attach, 


(1) In1864, by 27 & 28 Vict.c. 56, ¢. 23, sch. D, and also by 30 & 31 Vict. 


s. I, re-assurances on sea risks were c. 59 (the Statute Law Revision Act, 
made lawful. Sect. 4 of 19 Geo. 2, 1867). 


c. 87 was repealed by 30 & 81 Vict. 
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though the assured may have other property at risk of equal or 
greater value. The reason being, that the assurers have not en- 
tered into a contract to indemnify the assured for any loss on 
that other property. 

Thus, a policy on “piece goods” will not make the insurer 
liable for a loss on “hats”: Hunter v. Prinsep, Marshall on In- 
surance, 4th ed. p. 255. 

In 1 Phillips on Insurance, chap. 5, s. 415, 3rd ed. p. 231, it is 
said: “It is necessary that the thing insured, and in some cases 
also the kind of interest intended to be protected, should be suffi- 
ciently set forth in the policy, or that the policy should at least 
prescribe the way of ascertaining to what the contract is to be 
applied.” And this seems a fair statement of what is required, 
and is in strict accordance with what is said by Lord Tenterden 
in Crowley v. Cohen (1), that, “ although the subject-matter of the 
insurance must be properly described, the nature of the interest 
may in general be left at large.” 

In some cases the nature of the interest in the thing insured is 
such as to vary the nature of the risk, and then it should be stated. 
In McSwiney v. Royal Exchange Assurance (2) the policy was “on 
profit on rice.” The Court of Queen’s Bench held the plaintiff 
entitled to recover, but that judgment was reversed. The Court of 
Exchequer Chamber, in delivering judgment, say (8): “The first 
question discussed was whether the plaintiff had an insurable in- 
terest in profits on the rice. Under the circumstances stated in the 
special verdict, we feel no doubt that he had. He had entered into 
a binding contract with Drouhet & Co., by virtue of which he would 
have had a right to 6000 bags of rice delivered to him in England 
on the safe termination of the voyage of the Edward Bilton to 
England, with the whole of that quantity of rice on board, before 
the end of May ; and he had made another contract to sell the rice 
in these events, by which contract he had secured a profit of 1s. 6d. 
per cwt. We have no doubt that the plaintiff might have re- 
covered, in the events which have happened, a total loss, if he had 
been insured by a policy properly adapted to the case, and so 
drawn as to cover his special interest from the time that the rice 


(1) 3B. & Ad. at p. 485. (8) 14 Q. B. at p. 659; 19 L. J, 
(2) 14Q. B.634; 19L. J.(Q.B.) 222. (Q.B.) 226. 
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was appropriated by the vendors and ready to be shipped at 
Madras, and also to insure him “against losses of the expected 
profits, not merely by the loss-of all the rice by perils of the seas, 
but by the loss of any part of it, or the loss of the ship, or delay 
of the voyage beyond the month of May; in any of which con- 
tingencies this special interest in profits would have been entirely 
defeated. If such an assurance had been made on this peculiar 
interest against all these events, it is obvious that the under- 
writers would have required a much larger premium for insuring 
so complicated a risk than for an ordinary insurance by an owner 
on goods or profit on goods, which would be liable to loss only by 
perils of the seas or other accidents happening to the goods them- 
selves.” 

In all cases where the peculiar nature of the interest alters 
the risk, it may be properly said that such interest is the subject- 
matter of the insurance; and at all events there is great force in 
the argument that the nature of that interest should be stated. 
But in the case now before us, the nature of the interest of the 
parties assured in the cotton does not in the slightest degree 
vary the nature of the risk. Had the policy in this case been 
made by the plaintiff in the very same terms, but on behalf of 
and to cover the interest of Tatman & Co., the owners of the cotton, 
the underwriters would have had to pay to the plaintiff the sum 
which would indemnify Tatman & Co. for any damage to the cotton 
from the perils insured against, and the plaintiff would have received 
that sum for the benefit of Tatman & Co. As the facts are, the per- 
sons on whose behalf the insurance is made have bound themselves. 
to pay this sum to Tatman & Co.,and the defendant is required to 
pay the same amount, and under precisely the same circumstances, 
to the plaintiff, but for the benefit, not of Tatman & Co., but of the 
parties on behalf of whom the plaintiff made the assurance. The 
subject-matter of insurance, viz. the cotton, is fully described, 
and there is no apparent reason which would make it just to re- 
quire the nature of the interest to be described. Still, if there 
were a series of decisions determining that in such a case, or in 
cases analogous to it, a description was required beyond what would 
seem to us reasonable, we should be unwilling to disturb the 
established practice. But we do not find any such decisions, 
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In Glover vy. Black (1) the plaintiff had lent a sum of money on 
a bottomry bond, which is set out in the case at p. 1395. By 
the condition, if the ship arrived in the Thames, he was to be paid 
his loan with maritime interest, or if the ship should be utterly 
lost on the voyage, he was to be paid a just and proportionate 
average on all goods belonging to the obligor shipped at any time 
on the vessel, and not unavoidably lost. The plaintiff meant to 
insure his interest in the bond, and told the underwriters so; but 
by a blunder drew up the policy in the ordinary form of a policy 
on goods and merchandize. The underwriters were unconscien- 
tious enough to contest the policy, and Lord Mansfield very re- 
luctantly decided in their favour. But it seems enough to state 
the nature of the plaintiff’s interest to shew that the real risk in- 
tended to be, but not described, was a very different one from that 
on goods, which is all that that case decided. 

LIncena vy. Craufurd (2) has always been treated as deciding 
that, though profits may be insured, they must be described as 
such, and we took time in this case, principally with a view to see 
what were the reasons for this decision, and whether they were 
applicable to such a case as the present. 

We cannot find the reasons stated in the report of Lucena vy. 
Craufurd (2), but in the first case of Routh v. Thompson (3), in 
which similar points arose soon after, Lord Ellenborough states 
them thus, at p. 483: “Independently, however, of the difficulty 
of fixing the value, and supposing such a chance insurable, must 
it not be insured specifically as such chance? Must not the 
interest be so described in the policy? Can a man who has no 
right, legal or equitable, either in ship or freight effect an insur- 
ance on either, merely because he has a chance that some colla- 
teral benefit may arise to him if the ship and cargo should arrive 
in safety? The declaration must aver an interest in the subject 
insured, and that interest must be proved: and how can it be said 
that these captors have any interest either in this ship or freight, 
when the ship is altogether the King’s; the freight is altogether 
the King’s; and the captors have no interest in either, nor other 
concern in respect to the same, beyond a mere chance that the 


(1) 3 Burr, 13894. (2) 2B. & P, (N.R.) 269. 
(8) 11 East, 428. 
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King may be induced to give them something out of the produce 
of such ship and freight ?” . 

This reasoning, whether binding as an authority or not, is clear 
and intelligible ; but it seems to us to have no application to such 
a case as the present. The assured here had a direct interest in 
the safe arrival of the cotton: not in any way a collateral interest 
in something else after the cotton arrived. It was, though not a 
property in the cotton, an interest in the cotton created and 
evidenced by a binding legal contract between them and the 
owners of that cotton; and if the mode in which they acquired 
that interest had been stated in the policy, it would have in no 
way altered the effect of the defendant’s contract, which would 
still have remained a contract to indemnify against all damage 
sustained by the cotton in consequence of any of the perils insured 
against. 

We think, therefore, that the judgment below should be 


affirmed. 
Judgment affirmed. 


Solicitors for plaintiff: Norris, Allens, & Carter, for Simpson & 
North, Liverpool. 


Solicitors for defendant: Gregory & Co., for Hull, Stone, & 
Fletcher. 


WEST v. BAKER. 


Bankruptcy—Vesting Estate of Debtor in Trustee—Composition—Annulling 


Bankruptcy—Right to set-off Unliquidated Damages—Bankruptcy Act, 
1869 (32 & 33 Vict. c. 71), ss. 28, 81, 126. 


A person in whom the estate of a bankrupt was, on the annulling of the 
bankruptey, vested under s. 81 of the Bankruptcy Act, 1869, having sued for 
a debt due to the bankrupt, the defendant pleaded a set-off, by way of mutual 
credit at the time of the bankruptcy, between the defendant and the bankrupt, 
for unliquidated damages proveable in bankruptcy, and which would have been 
proveable against the bankrupt had the proceedings in bankruptcy continued 
against him. On demurrer :— 

Held, that the plea was good, as the vesting order vested the property of the 


bankrupt in the plaintiff, subject to the right to set-off debts which would have 
been proveable in the bankruptcy. 


DECLARATION, that the plaintiff, the person duly appointed by 
an order of the Court of Bankruptcy, bearing date the 6th of 
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April, 1871, by virtue of which order, and of the 81st section of 
the Bankruptcy Act, 1869, the property of one James West, in- 
cluding the causes of action hereinafter mentioned, became and 
was duly vested in the plaintiff, (James West having been duly 
adjudicated a bankrupt according to the provisions of the Act, and 
the bankruptcy having been afterwards, to wit, on the 6th of April, 
1871, duly annulled by order of the Court of Bankruptcy, and in 
pursuance of the provisions of the Act), sued the defendant for 
money payable by the defendant to the plaintiff, as such persoa 
duly appointed as aforesaid, for work and labour done and ma- 
terials provided by James West, as a builder and otherwise, before 
he became bankrupt, for the defendant, at his request, and on 
accounts then stated between the defendant and James West, and 
on accounts stated between the plaintiff as such person duly ap- 
pointed as aforesaid and the defendant. 

Fourth plea, that before the 6th of April, 1871, and before the 
property of James West became and was duly vested in the plain- 
tiff as alleged, and before James West had been duly adjudicated 
a bankrupt, and before and at the commencement of this suit, 
James West was, and still is, indebted to the defendant for debts 
due by him to the defendant and for damages proveable in bank- 
ruptcy by the defendant against him; and that before and at the 
commencement of this suit, there was, and still is, a mutual debt 
and eredit between James West and the defendant, in an amount 
equal to the plaintiff's claim and of the alleged debt due and owing 
from the defendant to the plaintiff in respect of a debt due from 
James West to the defendant, and damages proveable in bankruptcy 
by the defendant against James West, and that the debt and the 
damages aforesaid would be proveable against the estate of James 
West, had he still continued to be a bankrupt, and the defendant 
would be entitled to set-off the same against such estate had the 
assignee in bankruptcy of James West now sued the defendant, 


and the defendant is willing to set off and sets off the amount of 


the debt and damages to an amount equal,to the plaintiffs claim 
in respect of the matter herein pleaded to. 
Demurrer and joinder. 


Maiden, for the plaintiff. The plea is bad, as a set-off for un- 
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liquidated damages can only be pleaded in bankruptcy. The sub- 
stance of the plea is, that if the bankruptcy had gone on, the 
defendant would have been entitled to‘set off this claim, but to 
this the fact that the bankruptcy has been annulled is a complete 
answer. The bankruptcy has been annulled in accordance with 
the terms of the composition entered into between the bankrupt 
and the creditors. 

Boddam, for the defendant. The plaintiff’s sole right to sue is 
founded on the order in bankruptcy, which vested the bankrupt’s 
estate in him under the Bankruptcy Act, 1869, s. 81, and he 
cannot at the same time say that his rights arise from the bank- 
ruptcy, and yet are independent of it, as they must be if the 
contention that this set-off is not available is right. The bank- 
ruptey, as pointed out in the note to s. 81 of the Act, in Williams’s 
Bankruptcy, is not so much annulled as superseded, as the pro- 
ceedings remain under the control of the Court of Bankruptcy. 
Tf, however, the plaintiff claims, not under the vesting order, but 
under the terms of the composition, that would be a matter for 
reply. (1) 

Malden, in reply. If there are any conditions in the com- 
position deed favourable to the defendant, he should have set them 
out in the plea. 


Ketty, C.B. I think that the defendant is entitled to judg- 
ment. When we look to the provisions of the Bankruptcy Act 
we find it is defective in this respect, that it does not provide for 
a case like the present. In the 28th section we find the power 
given which has been exercised in this case, and under which the 
bankruptcy has been annulled. There has been a meeting of cre- 
ditors, and a general scheme of settlement has been agreed on 
and received the approval of the Court, and one of the terms of 
the settlement is that the bankruptcy should be annulled. The 
whole estate of the bankrupt was undisposed of; and the Court 
has power under the 81st section, in the case of an adjudication 
being annulled, to order that the property of the debtor shall vest 
in such person as the Court may appoint, or, in default of such 
appointment, revert to the bankrupt. This latter has not been 


(1) The composition deed was produced in Court. 
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done; but the Court has transferred the whole estate of the bank- 
rupt to the plaintiff, no doubt in consideration of the plaintiff 
having guaranteed a dividend of 7s. 6d. in the pound. Does this 
transfer entitle the plaintiff to recover debts freed from the right 
of the debtor to set off such claims as the present? I think not; 
because in bankruptcy the debtor could have set off this very 
claim ; and if the Court has transferred to the plaintiff all the 
authority itself had, that was to sue the defendant subject to the 
right to set off not only any specific sum, but any claim to un- 
liquidated damages proveable under bankruptcy. If this were 
otherwise, much injustice would be done, I apprehend the sub- 
stance of the clauses of the Act is, that what passed to the plain- 
tiff was a right to receive debts, but subject to the right to set off 
counter claims whether of specific sums or of unliquidated damages 
proveable in bankruptcy. 


Creasby, B. I think, if the whole of the 28th section is con- 
sidered, it is tolerably clear that the conclusion arrived at is 
right. The question is, whether the effect of the 28th section was 
to alter the status of the defendant because of the substitution of 
a scheme of settlement for the bankruptcy. On looking at the 
section the effect appears to be that, instead of the trustee dealing 
with the estate, the creditors shall be at liberty to accept a com- 
position. This, though accompanied by the annulling the bank- 
ruptcy, does not take the matter out of the Bankruptcy Court, so 
as to prevent the general rules of bankruptcy applying, or alter 
the position of the parties except so far as it may be altered by 
the agreement they have come to to take the composition instead 
of the estate. Bys. 28 the provisions of a composition or general 
scheme made in pursuance of the Act may be enforced by the 
Court in a summary manner, and are to be binding on all the 
creditors so far as relates to any debts due to them and proveable 
under the Bankruptcy Act. That clearly shews that the Bank- 
ruptcy Court still retains the scheme under its control, and there- 
fore it is subject to the ordinary rules of that Court as to set off. 


Pottock, B. The only question is the sense in which the 
word “annulled” is used. Before this Act there were two modes 
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of proceeding open, either to go on under the bankruptcy, or to 
annul the proceedings altogethér. Now, however, there is an in- 
termediate course by which the control of the Court is retained, 
and the annulling of the bankruptcy only means that there shall 
be no adjudication of bankruptcy in the ordinary way, but the 
proceedings shall be moulded on the terms of the composition, 
under the direction of the Court. 

I think, therefore, with my Lord and my Brother Cleasby that 
the defendant is entitled to judgment. 


Judgment for the defendant. 


Solicitors for plaintiff: Risley & Stoker. 
Solicitors for defendant: Robinson & Preston. 


OSBORNE v. HOMBURG. 


Action in Superior Court—Claim reduced by Payment below 501.—Payment 
after Action brought—County Court Act, 1867 (80 & 31 Vict. c. 142), s. 7. 


The power given to a defendant under the County Court Act, 1867, to apply 
to have a case tried in a county court where the claim indorsed on the writ ex- 
ceeds 50/., but such claim has been reduced by payment to a sum not exceeding 
50/., does not apply where the payment is made after action. 


Tue plaintiff issued a writ in this Court against the defendant for 
661. 18s. The defendant, admitting that he was indebted to the 
plaintiff to the amount of 431, applied. first of all at chambers to: 
have the action stayed on payment of that sum, but as the suffi- 
ciency of the amount was disputed, no order was made. The 
defendant then applied for and obtained an order that on payment 
of 437. at once to the plaintiff the action should be remitted to a 
county court, under s. 7 of the County Court Act, 1867 (380 & 31 
Vict. c. 142), which enacts that, “ Where in any action of contract 
brought or commenced in any of Her Majesty’s Superior Courts of 
Common Law the claim indorsed on the writ does not exceed fifty 
pounds, or where such claim, though it originally exceeded fifty 
pounds, is reduced by payment, admitted set-off, or otherwise, to a 
sum not exceeding fifty pounds, it shall be lawful for the defend- 
ant in the action within eight days from the day upon which the 
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writ shall have been served upon him, if the whole or part of the 
demand of the plaintiff be contested, to apply to a judge at 
Chambers for a summons to the plaintiff to shew cause why such 
action should not be tried in the county court, or one of the 
county cvurts, in which the action might have been commenced ; 
and on the hearing of such summons the judge shall, unless there 
be good cause to the contrary, order such action to be tried 
accordingly.” 
A rule haying been obtained to rescind this order, 


Murphy, Q.C., shewed cause. The order was right. The statute 
was meant to enlarge the power given by 19 & 20 Vict. c. 108, 
s. 24, so that where the sum really in dispute is less than 507. the 
matter may be taken to a county court. The words of the former 
statute were, “ Where in any action the debt or demand claimed 
consists of a balance not exceeding 50/., after an admitted set-off of 
any debt or demand claimed by the defendant from the plaintiff.” 
The present statute goes further and gives the defendant an 
opportunity of acknowledging part of the plaintift’s claim, provided 
he does so promptly and before any expense is incurred about the 
pleadings. 

Kingsford, in support of the rule. Walesby v. Goulston (1) shews 
that under 19 & 20 Vict. c. 108, s. 24, “admitted set-off” must 
mean admitted before action, so here the claim indorsed on the 
writ is the claim at the time of action, and since that is over 500. 
the plaintiff is entitled to sue in the Superior Court. [He 
referred also to Avards v. Rhodes, (2) | 


Per Curiam (Cleasby, Pollock, and Amphlett, BB,). The pay- 
ment, which is to have the effect of reducing the original claim 
below 502, must have been made before action, The order is 


therefore wrong, and must be rescinded. 
Rule absoluie. 


Solicitor for plaintiff: W. Eley. 
Solicitor for defendant: H. D. Lewis. 


(1) Law Rep. 1 C. P, 567. (2) 8 Ex, 812; 22 L. J, (Ex.) 106. 
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1876 POLLOCK axp Anoruer v. CAMPBELL BROTHERS. 


Jan. 13+ tudicature Act, 1875, (38 & 39 Vict. c. 77) Sch. Order IL, Rule 6; Order IX., 
Rules 2, 6—Practice—Procedure under Bills of Exchange Act, 1855 (18 & 
19 Vict. c. 67)—Signing Judgment—Personal Service—Partners sued as 
Firm, 

The effect of the Judicature Act, 1875, Sch. Order II., Rule 6, is that in 
actions under the Bills of Exchange Act 1855, the procedure provided by s. 1 of 
the Bills of Exchange Act must be strictly observed, and the plaintiff cannot sign 
final judgment in default of appearance without filing an affidavit of “ personal 
service.” He cannot for that purpose avail himself of Order IX., Rule 6, which 
provides that where partners are sued in the name of the firm service upon one 
partner shall be deemed good service upon the firm; nor can he obtain an order 
for substituted service under Order IX., Rule 2. 


THE action wason a bill of exchange, and the writ was indorsed 
in the special form provided by the Bills of Exchange Act, 1855, 
The affidavit of the clerk to the plaintiff’s solicitors stated that he 
served it on the premises of the defendants at 39, Lombard Street, 
City, on a person who had the control and management of the 
partnership business there, and who informed the deponent that 
he was a partner, but refused to say (nor did the deponent know) 
whether he was the sole partner, or what his name was. The 
defendants not having appeared, the plaintiffs, on filing an affidavit 
of service as above, applied at the office to sign final judgment 
under s. 1 of the Bills of Exchange Act. The officer refused to 
allow it, on the ground that the affidavit did not state the name 
of the person who had been served; and upon a summons at 
Chambers for leave to sign judgment, the Master refused to make 
any order, The plaintiffs then took out a summons for an order 
for substituted service under Order IX., Rule 2, but this was 
refused by a Master on the ground that that rule did not apply to 
proceedings under the Bills of Exchange Act. The plaintiffs 
having appealed from both decisions, Denman, J., referred the 
matter to the Court. 


Henn Collins, for the plaintiffs. The defendants are sued in 
the name of the firm as allowed by Order XVI., Rule 10. The 
writ being indorsed under the Bills of Exchange Act, 1855 (18 
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& 19 Vict. c. 67), and the defendants not having appeared, the 
plaintiffs claim to sign final judgment under s. 1 of the Bills of 
Exchange Act, availing themselves of Order IX., Rule 6, which 
enacts that where partners are sued in the name of their firm, 
service upon any one partner “or at the principal place within 
the jurisdiction of the business of the partnership upon any 
person having at the time of service the control or management 
of the partnership business there,’ shall be deemed good service 
upon the firm. This service the plaintiffs have effected, and this 
is “personal service” as required by s. 1 of the Bills of Exchange 
Act. Nothing in that Act, or in the Orders under the Judicature 
Act, requires that the name of the person served should be known. 
The master appears to have considered that service on each defen- 
dant was still required by virtue of Order IL, Rule 6. But that 
rule means that the procedure under the Bills of Exchange Act 
shall continue in use, where not inconsistent with any of the other 
rules. Order II., Rule 6, and Order IX., Rule 6, must be read 
together, like any other rules. There is no reason in the nature 
of things why in actions under the Bills of Exchange Act the 
plaintiff should be deprived of the advantage given to plaintiffs 
in other actions; and which he would have had if he had spe- 
cially indorsed the writ under Order III., Rule 6, and the defendant 
had either not appeared, or had appeared and had not obtained 
leave to defend under Order XILV., Rule 1. If, however, the Court 
thinks that personal service on each defendant is necessary, the 
plaintiffs, being “unable to effect prompt personal service,” desire 
“an order for substituted or other service, or for the substitution 
of notice for service,’ under Order IX., Rule 2. 

[Creassy, B. If Order IX., Rule 6, cannot be read together 
with Order II., Rule 6, neither can Order IX., Rule 2.] 


Key, CB. I was at first under the impression that we ought 
to accede to this application, and I was disposed to do so because 
Order IX., Rule 6, is one of the most salutary of the new orders, 
providing, as it does, that where partners are sued in the name of 
their firm service of the writ upon one partner shall be good ser- 
vice upon the firm. If it were necessary to decide the question I 
should be much disposed to think that the provisions of that rule 
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i876 have been complied with when, as in the present case, a clerk goes 
Pottocx to the place where the partners carry on bysiness, asks to see one 
Canueoert, Of the partners, a person comes forward who says he is a partner, 
and the clerk serves him with the writ. But the language of 

Order IL., Rule 6, is this: “ With respect to actions upon a bill of 

exchange or promissory note, commenced within six months after 

the same shall have become due and payable, the procedure under 

the Bills of Bxchange Act (18 & 19 Vict. c. 67) shall continue to 

be used.” It is admitted that this is an action under the Bills of 
Exchange Act. Then the only question is, Is the application for 

leave to sign final judgment against the firm of partners a part of 

the procedure under the Bills of Exchange Act? By s. 1 of that 

Act it is provided that where the writ is indorsed in a special form 


the plaintiff on filing “an affidavit of personal service of such writ 
within the jurisdiction of the Court,” and complying with certain 
requirements, may, if the defendant has not obtained leave to 
appear, and has not appeared, at once sign final judgment. Now 
is not signing final judgment as much a part of ‘the procedure 
under the Bills of Exchange Act” as issuing and indorsing the 
writ? Clearly it is. I think, therefore, that that procedure must 
be adopted, and as it has not been adopted in the present case, 
this application must be refused. 


Cieassy, B. Iam of the sante opinion. We must give effect 
to Order II., Rule 6, as well as to Order IX., Rule 6. If we could 
not give any effect to the latter rule without applying it to the 
former, we should be bound so to apply it, because we are bound 
iv. give some effect to it ; but there is no difficulty in giving effect 
to both rules. The effect of Order IL, Rule 6, is to make the pro- 
cedure under the Bills of Hxchange Act continue; and there is a 
reason: under that procedure a plaintiff is enabled to sign final 
judgment and seize the defendant’s property unless the defendant 
obtains leave to appear. The practice, therefore, under that pro- 
cedure is to be very strictly observed. Order IX., Rule 6, is directed 
generally to the case of partners sued in the name of their firm. 
‘There is no difficulty in applying that rule, and we can give it sub- 


stantial effect without applying it to cases falling under Order Te 
Rule 6, | 
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The plaintiffs might have proceeded under the rules (1) which _1876 
enable a plaintiff seeking merely to recover a liquidated demand in Poutock, 
money to indorse the writ specially and to sign final judgment if Cine 
the defendant does not appear; and if an application for leave to 
sign judgment under those provisions were made to me, I should 
require a strict affidavit of service, 


Hupp Eston, B., concurred, 


Solicitors ; Bower & Cotton, 


DAUBNEY anv WITFE v. SHUTTLEWORTH awnp Oruers. Jan. 15, 


Judicature Act, 1875 (88 & 39 Vict. c. 77), Sch. Order LV.—Order LIT, 
Rule 4—Order LXI., Rule 1—Costs—Notice of Motion invalid—Failure 
to appear in Court after giving Notice of Motion, 


On the 20th of December, 1875, the plaintiffs served on the defendants a notice 
that the Court would be moved on the 22nd, or as soon after as counsel could 
be heard, to reinstate for argument a demurrer in which judgment had been 
given for the defendants in the absence of the plaintiffs. On the 11th and 12th 
of January, 1876, the defendants appeared in Court by their counsel to oppose 
the motion, but no one appeared for the plaintiffs :— 

Held, that the notice was bad on two grounds: 1, because, under the Judica- 
ture Act, 1875, Sch. Order LXI., Rule 1, the Michaelmas sittings terminate on 
the 21st of December; and, 2, because there were not two clear days between 
the 20th and 22nd, as required by Order LIII., Rule 4; that the defendants 
therefore were not bound to appear, and were not entitled to their costs of doing so. 


Tue defendants having demurred to the declaration, the de- 
murrer was called on for argument on the 6th of December, 1875, 
and judgment was given for the defendants, no one appearing for 
the plaintiffs. On the 20th of December following the plaintiffs 
served on the defendants a notice that on the 22nd of December, 
or so soon after as counsel could be heard, application would be 
made in this Division to reinstate the demurrer for argument. 


Jan. 13. Cave, Q.C., for the defendants, moved for their costs 
of appearing to oppose the motion, and stated that on the 11th 
and 12th of January of this year he had appeared in Court with 
instructions to oppose the motion, but that no one had appeared 


(1) Order IIL, Rule 6; Order XIII, Rules 2, 3. 
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on either of those days to move for the plaintiffs. He cited Berry 
vy. Exchange Trading Co. (1), where the Queen’s Bench Division 
held that a party served with a notice of motion is entitled 
to his costs of appearing to oppose if the party serving does not 
appear to support it. 

[Ketty, C.B. The notice there was good. Here it was altogether 
bad, and you ought not to have regarded it. | 

The defendants ought not to suffer for the irregularity of the 
plaintiffs, which they waived in order that the motion might be 
heard on its merits. Under the new rules no notice can be a nullity 
in respect of time ; the Court might have enlarged the time under 
Order LVIL., Rule 6, and amended the proceedings or dealt with 
them as they thought fit under Order LIX. It would, therefore, 
have been unsafe to disregard the notice. 


Our. adv. vult. 


Jan. 15. Ketiy,C.B. As this is the first occasion on which 
the point involved in the present case has been raised, and as the 
decision might be of great importance, we have taken time for 
consideration. 

Generally—indeed in all cases, unless there be some peculiar 
circumstances—where a notice to appear before the Court on a 
particular day is served, and the party served appears and the 
party serving does not appear, we should be disposed to give the 
party appearing his costs; but in the present case the notice was 
one which did not call on the defendants to appear. The notice 
was to appear on the 22nd of December. By the express terms 
of the rules (2), made in pursuance of the Judicature Act, the 
Michaelmas sittings shall terminate on the 21st of December, and 
after that day there could be no sitting of the Court for any pur- 
pose. Moreover by the rules (3) there must be at least two clear 
days between the service of a notice of motion and the day named 
in the notice for hearing the motion. This notice was served on 
the 20th of December, and would therefore not have been valid 
even if the Court had sat on the 22nd. For both reasons, there- 
fore, the notice was bad. 


Gy LQ 6. Der (2) Order LXL., Rule 1. 
(3) Order LIIL, Rule 4. 
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Mr, Cave argued that under the rules (1) the Court has power 
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to enlarge or abridge the time appointed for doing any act, and  Davsney 
to amend any proceeding; but the Court has no more power to gagemp. 


amend the notice of motion by altering the day named than it has 
to pass an Act of Parliament. The notice was obviously so bad 
that it could not be cured, and the defendants need not have 
appeared. The application for costs must therefore be refused. 


Cuzassy, B. I will only add that the notice was that the 
plaintiffs would apply to reinstate the case, upon which it is not 
usual to hear an argument. 


Hupv.iestTov, B., concurred. 


Solicitors for defendants: Swann & Co. 


KIRK, Executor, &c., v. GREGORY anp WIFE. 
Trespass—Asportation— Goods of Deceased —Haxecutor. 


, A near relative of a deceased person being in the house at the death, removed 
some jewelry of the deceased from one room to another. The executor having 
brought trespass for this asportation, the jury found that the defendant removed 
the goods bona fide for their preservation :— 

Heid, that this was no answer to the action. 

Semble, per Bramwell and Amphlett, BB., that if the defendant had proved not 
merely that the interference was made bona fide for the preservation of the goods, 
but that it was reasonably necessary, and that it was carried out in a reasonable 
manner, this would have constituted a good defence. 


Tur first count of the declaration alleged that the female 
defendant converted to her own use certain jewelry and diamond 
rings, the property of the plaintiff as executor. 

The second count alleged a trespass by the female defendant, of 
the same goods. 

Pleas: 1. Not guilty; 2. That the goods were not the goods of 
the plaintiff as executor. Issue thereon. 

At the trial before Bramwell, B., in Middlesex, on the 11th of 
May, 1875, the following facts were proved :—The plaintiff's 
testator died in July, 1874, in his own house while in a state of 
delirium tremens. His attendants and others were feasting and 


(1) Order LVII., Rule 6, and Order LIX, 
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drinking in the house. The female defendant, who was the wife of 
the testator’s brother, immediately after the death, took out of an 
unlocked drawer in the room where the testator died some diamond 
rings and jewelry belonging to the testator, and (as she said) 
placed them with a watch of the testator’s in a box, and put the 
box into a cupboard in another room for safety. The box and 
cupboard were unlocked. The plaintiff on being informed, found 
the watch, but the rings and jewelry were missing and had never 
been found. 

The learned judge ruled that there was no evidence of a conver- 
sion; but—the plaintiff's counsel insisting that he was entitled to 
a verdict on the count in trespass—left to the jury the question, 
whether the female defendant had put the things away bona fide 
for the purpose of preserving them? The juty answered the 
question in the affirmative, and the learned judge thereupon 
directed the verdict to be entered for the defendants, giving leave 
to the plaintiff to move to enter the verdict for him for 1s. damages 
on the count in trespass; the defendants to have liberty to add 
any plea of justification which the facts would support; neither 
party to appeal from the decision of the Court. 

A rule nisi having been obtained for a new trial on the ground 
of misdirection, in that the learned judge ought to have asked the 
jury not only whether Mrs. Gregory put the rings into the cup- 
board for their preservation, but also whether it was reasonable for 
her to do so, and whether it was negligent; or to enter a verdict 
for the plaintiff for 1s., pursuant to leave reserved, if the Court 
should be of opinion that on the facts proved the plaintiff was en- 
titled to a verdict on the trespass count for nominal damages only. 


Anstie, for the defendants, shewed cause. ‘To constitute a tres- 
pass, there must be a wrongful taking; here there was none such. 
To find and take possession of lost goods is no trespass, as is shewn 
by the action of trover, which was invented to suit the case of the 
defendant having come lawfully into the possession of the plain- 
tiff’s goods, and was based on the fiction of his having found 
them. The goods of a person lately deceased are in a similar 
position. Ordinarily, as in the present case, it is not known at 
that time who is the executor,‘or whether there is any executor at 
all. If there is no executor, the property is in the Judge Ordi- 
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nary until letters of administration are granted; even if there is 
an executor and he is known, an interval of time must elapse 
before he can take possession. For practical purposes, therefore, 
except in the rare case of an executor having been appointed, 
being known and being on the spot, the goods of a person lately 
deceased are in the same position as lost goods; there is either no 
owner known, or none capable of exercising an owner’s rights. But 
if the plaintiffs view is right the absurd consequence follows that, 
under these circumstances, every act done upon the goods of the 
deceased or in his premises is a trespass, If, however, such acts 
are not necessarily trespasses, they become such only by not being 
done bon fide; want of eare or reasonableness cannot make an 
act a trespass which is not otherwise such, but a dishonest inten- 
tion may. Here the act was done bona fide for the preservation 
of the goods. This, under such circumstances, is the subject of a 
natural though not a legal obligation, and the quality of the act 
in this view is determined by its purpose and not by its prudence. 
If the act were done negligently, it would afford ground for a dis- 
tinct form of action, as in the case of an involuntary bailee, and the 
gist of the action would not be trespass but negligence. But that 
is not the form of the present action, nor was that issue ever pre- 
sented to the jury. 

Cave, Q.C. (Horace Smith with him), for the plaintiff. Re- 
moving the goods from the drawer was an asportation, and it 
would be no answer to say that the things would otherwise have 
been lost, even if the defendants had thereby saved them instead 
of losing them as they did. In Bac. Abr. Trespass, Ei. 7th ed. by 
Gwillim & Dodd, p. 671, it is said: “If J. S. take the goods of 
J. N. to prevent them from being stolen or spoiled, an action of 
trespass lies; because the loss to J. N. would not, if either of 
these things had happened, have been irremediable. But if the 
goods of J. N. are in danger of being destroyed by fire, and J. §., 
in order to prevent this, take them, this action does not lie; be- 
cause the loss if this had happened would have been irremediable.” 
For this Bro. Abr. Tresp. pl. 213, is cited. See also Isaac v. 
Olari; (1) and Reg. v. Thurborn. (2) 


(1) 2 Bulst, 306, 312; 1 Roll. Rep, 126, 130. 
(2) 1 Den. Cr. C. 387. 
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No one has the right to remove a testator’s goods for safety 
pending probate or the grant of administration. That the goods 
may be lost or destroyed is merely an excuse ; anda good motive ?s 
no justification of the trespass. In Fouldes v. Willoughby (1), ap- 
proving Bushel v. Miller (2), the turning the defendant’s horses 
by the plaintiff out of his ferry-boat was held not to be a conver- 
sion, as there was no intent to appropriate nor any change in the 
quality of the chattel; but it was assumed in the judgments that 
the plaintiff might have maintained trespass; and Alderson, B., 
says: “Scratching the panel of a carriage would be a trespass.” 
The plaintiff is entitled to the full value of the goods, and there 
must be a new trial on the ground of misdirection. 

[ Anstie, being invited by the Court to elect between a new tria! 
and a verdict for the plaintiff for 1s, damages without a certificate 
for costs, elected the verdict. | 


BraMWELL, B. This rule must be absolute to enter a verdict 
for the plaintiff for one shilling. If there were a reasonable hope 
of substantial damages being recovered there ought to be a new 
trial, but all that Mr. Cave has a right to is, I think, a verdict for 
a shilling. There has clearly been an asportation which the 
defendants have to justify. . Mr. Anstie, on their behalf, had leave 
to add any plea he thought fit, provided it was a good plea. Sup- 
pose there were a plea to the effect that the owner of the goods 
was recently dead, the executor was unknown, no one was in 
charge of the house, that the defendants were near relations of the 
deceased who had visited him, and that the trespass in question 
was a necessary removal of the goods for their preservation 
and protection, and a reasonable step. I am inclined to think 
this would be a good plea. The law cannot be so unreasonable as 
to lay down that a person cannot interfere for the protection of 
such things as rings and jewelry in the house of a man just dead. 

ut the whole of the supposed plea was not proved. The jury 

found that the defendant acted bona fide, that is to say, that the 

articles were removed for their preservation ; but it was not proved 

that the interference was reasonably necessary, that is to say, that 

the things were in a position to require the interference, and that 

the interference was reasonably carried out. Mr, Anstie ingeniously 
(1) 8M. & W. 540, 549. (2) 1 Str. 128, 
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argued that the responsibility of a person under circumstances of 
this kind is really a question of negligence and not of trespass. 
I do not think it is, But even if it were, it was not shewn that 
the goods were in jeopardy. The supposed plea has not been 
proved. As the point now raised by the plaintiff never went to 
the jury, the defendants would be entitled to a new trial; but 
as they do not ask for it, the verdict must be entered for the 
plaintiff for 1s. damages. 


CieAsByY, B. I am of the same opinion. I think it most im- 
portant to guard the goods of a deceased person from interference, 
except in case of necessity. Beyond that, I think, no inter- 
meddling ought to be allowed. Voluntary and capricious inter- 
ference should be altogether forbidden, 


AMPHLETT, B. Iam of the same opinion. I should be sorry 
to be understood to mean that it is not competent to a member of 
a family or a servant of the house to interfere for the protection 
of the property of a deceased person. I think they would be 
fully justified in putting away articles and locking them up. In 
1 Williams on Executors, 7th ed. p. 261, I find it stated in reference 
to an executor de son tort that “there are many acts which a 
stranger may perform without incurring the hazard of being in- 
volved in such an executorship; such as locking up the goods for 
preservation, directing the funeral in a manner suitable to the 
estate which is left, and defraying the expenses of such funeral 
himself or out of the deceased’s effects, making an inventory of 
his property, feeding his cattle, repairing his houses, or providing 
necessaries for his children; for these are offices merely of kind- 
ness and charity.” I agree, however, with my learned Brothers, 
that a reasonable necessity for such interference must be shewn. 
That question not having been left to the jury, we have no 
option but to grant a new trial or direct a verdict to be entered 
for the plaintiff. Iagree that the verdict should be entered for 
the plaintiff for one shilling. 


Rule absolute to enter the verdtct for 1s. 
Solicitors for plaintiff: Parker, Lee, & Haddock. 


Solicitors for defendants: Rogerson & Ford, for Carter, Not- 
tingham. 
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JONES v. ADAMSON. 
Ship—Chuerterparty—Breach of Contract—Damages—Proximate Cause. 


The defendant chartered the plaintiff’s ship upon the terms that she should go 
to a foreign port for a cargo, and “there, in the usual and accustomed manner, 
load in her regular turn.” The ship went to the port, but owing to the defend- 
ant’s default was not ready when her turn came, and was consequently detained 
eleven days. When her turn came round again she was ready, but the wind 
coming on to blow, and the harbour being crowded, the harbour-master refused 
to allow the ship to go up to load, and she was consequently detained three days. 
The plaintiff having sued on the charterparty claiming damages for the deten- 
tion :— 

Held, that the detention for the three days was the legal and natural conse- 
quence of the defendant’s default in not having the ship ready for the first turn, 
and that the plaintiff was entitled to damages in respect of the three days as well 
as the eleven days. 


Tis was an action for breach of a charterparty, in which the 
plaintiff claimed damages for the detention of his ship by the 
charterer. 

At the trial before Huddleston, B., at the Liverpool summer 
assizes, 1875, it appeared that the clause in the charterparty sued 
on was that the ship should go to a foreign port for a cargo, “and 
there, in the usual and accustomed manner, load in her regular 
turn.” The ship went to the port, but when her turn came was 
not ready, and was in consequence detained eleven days until her 
second turn came, when the ship was ready, but the wind having 
eome on to blow, and the harbour being crowded, the harbour- 
master would not allow the ship to go up to load, and she was con- 
sequently detamed three days. The defendant endeavoured to 
prove that the loss of the first turn was not in fact caused by the 
lefendant’s default ; and contended, that even if it was, still he 
was not liable for the detention during the last three days, which 
was caused by the state of the weather. ‘The jury found a verdict 
for the plaintiff for damages in respect of fourteen days’ deten- 
tion, leave being reserved to the defendant to move to reduce the 
verdict by 93. 15s., the amount of damages in respect of the 
last three days. 


Benjamin, Q.C. (Foard with him), for the defendant, moved 
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accordingly. The damages for the detention during the last three 


days are too remote: they are not the legal and natural conse- 


quence of the defendant’s default in losing the first turn. The 
proximate cause was the extraordinary state of the weather, and 
the refusal of the harbour-master, over whom the captain had no 
authority, and for whose acts the defendant cannot be held 
responsible, 


Cueassy, B.(1) There must be no rule. The detention for 
the three days ought to be considered as part of the damages. 
There were not two separate delays, but one delay. It was not a 
question of one turn or two turns, but the contract was that the 
ship should load in her regular turn, and the breach of it caused 
a loss of fourteen days. It has been argued that the defendant is 
not responsible for the three days, because the detention was 
caused by events over which he had no control. But I do not 
agree to that. The proximate cause of the detention for the three 
days was the default of the defendant in not performing his con- 
tract to load in regular turn, and not any great catastrophe caused 
by vis major. 


AMPHLETT, B., concurred. 
Rule refused. 


Solicitors for plaintiff: Chester, Urquhart & Co., for Gill & 
Archer, Liverpool. 
Solicitors for defendant: R. Miller & Wiggins. 


(1) Kelly, C.B., had left the Court. 
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[IN THE EXCHEQUER CHAMBER.] 


PHILPS, Truster, v. HORNSTEDT. 


Bankruptcy Act, 1869 (82 & 83 Vict. c. 71) s. 6, subs, 2—Fraudulent 
Conveyance, 


The defendant received from M., a member of a trading firm, a bill of lading 
for brandy, for the purpose of landing and warehousing it, which he did, entering 
the brandy (at M.’s request) in his own name and paying charges amounting to 47/. 
Afterwards, and whilst he still had the bill of lading in his possession, an accep-= 
tance which bad been given by the firm to the defendant for 245/. for the hire of 
a ship falling due, and the firm not being able to meet it, the defendant consented 
to take M.’s acceptance at seven days for a balance of account, including the hire 
and the 47/., upon receiving M.’s authority to sell the brandy if the bill were not 
met. This acceptance not being met, the defendant sold the brandy. The firm 
were afterwards adjudicated bankrupts, and the trustee sued the defendant in 
trover for the value of the brandy. The transaction was bona fide, but the 
brandy formed in fact the whole property of the firm :— 

Held, that although the transaction under which the defendant obtained power 
to sell the brandy might be a “conveyance, gift, delivery, or transfer” within 
the meaning of the Bankruptcy Act, 1869, s. 6, subs. 2, it was not “ fraudulent ” 
within the meaning of the Act, because the defendant’s consent to give the bank- 
rupt seven days’ time to pay the debts due, taking his acceptance at seven days, 
was an equivalent for the power of sale given to the defendant. 


AppEaL from the decision of the Court of Exchequer discharging 
a rule to enter a verdict for the plaintiff. (1) 


Feb. 11, 1874. The case was argued by Prentice, Q.C. (R. V. 
Williams with him), for the appealing plaintiff; and by Garth, 
Q.C. (Grantham with him), for the defendant. The following 
authorities were referred to: Hx parte Hawker (2); Woodhouse vy. 
Murray (8); In re Wood (4): Martin v. Reid (5); Lomax v. Buz- 
ton (6); Mercer v. Peterson (7); Edan v. Dudfield (8); Eden on 
Bankruptcy, 2nd ed. p. 25. 


Cur. adv. vult. 


(1) Law Rep. 8 Ex. 26, where the (5) 11-C, B. CNS.) 730s. Silos 


facts are fully stated. (C.P.) 126. 

(2) Law Rep. 7 Ch. 214. (6) Law Rep. 6 C. P. 107. 

(3) Law Rep. 2 Q. B. 6384; Law (7) Law Rep, 2 Ex, 304; Law Rep. 
Rep. 4 Q. B. 27, 3 Ex. 104. 


(4) Law Rep. 7 Ch, 302. (8) 1Q. B, 302, 
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Dec. 2, 1875. The judgment of the Court (Lord Coleridge, 
C.J., Grove, Quain, Archibald, JJ.) (1) was delivered by 


Lord Coteripcx, 0.J. The transaction sought to be impeached 
by the plaintiff as trustee in bankruptcy of McFarlane & Co., is 
described in paragraph 11 ,of the case (2), and it is contended 
that, coupled with the finding that the brandies in question 
were substantially the only property the bankrupt then had, 
the transaction in question amounted to an act of bankruptcy 
as being a fraudulent “ conveyance, gift, delivery, or transfer” of 
the whole of the bankrupt’s property in consideration of a past 
debt only. There was no fraud in fact, the jury having found 
that the transaction was a bona fide arrangement honestly entered 
into and honestly carried into effect, and that the defendant had 
no knowledge that the brandies constituted the whole of the 
bankrupt’s property. It being conceded that the defendant’s 
ignorance that the brandies constituted the whole of the bank- 
rupt’s property cannot affect the rule of law, it was argued for 
the plaintiff that the giving the power to sell the brandy in 
case the bill of exchange was not paid was in effect and substance, 
though not in name, “a conveyance, gift, delivery, or transfer” 
of the whole of the bankrupt’s property. On the other hand, it 
was contended that merely giving a power to sell at the end of 
seven days brandy already in the possession of the defendant, and 
on which he had a lien for a part of the debt, did not amount to 
“a conveyance, gift, delivery, or transfer” of the brandy, inasmuch 
as neither the property nor the possession were altered. If the 
only consideration for giving this power of sale had been the past 
debt, we are disposed to think that the transaction in substance 
would amount to a transfer of the property, at least at the end of 
the seven days. The words used are, if the bill is not paid, “ you are 
at liberty to do what you like with the brandy.” To hold other- 
wise would be to suggest an easy way of evading the rule of law 
which we have been considering; we should therefore hesitate to 
affirm the judgment of the Court below on this first point. 


(1) Keating and Honyman, JJ., retired and the latter had died: see 
were members of the Court when the post, p. 66. 
arguments were heard, but before the (2) Law Rep. 8 Ex. at pp. 27, 28. 
judgment was delivered the former had 
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But there is another ground on which we think that the judg- 
ment of the Court below is right, and ought to be affirmed. It 
appears to us that the consideration for giving this power of 
sale was.not the past debt only, but that it was also given on a 
new and fresh consideration, and that the transaction, therefore, 
is not within the rule. This is the second ground on which 
Bramwell, B., bases his judgment in the Court below. “ With 
what reason,” he asks, “can it be said that there was here an. 
assignment or charge without a present equivalent ?” 

The bill for 2457, being in defendant’s hands unpaid, he agreed. 
to give the bankrupt seven days’ time for the payment of the 
debt, and to take a new bill at that date for both debts; and in 
consideration of the defendant so doing, the bankrupt gave him 
power to sell the brandy and pay himself out of the proceeds, in. 
case the new bill was not met.at maturity. The taking up or 
retiring of the old bill, and giving seven days’ time for the pay- 
ment of the debt, might have been of great value to the debtor 
and his estate ; it might have saved his credit, though it certainly 
did not save him from bankruptcy in the present instance. It. 
seems now well established that assignments of debtors’ property 
are not fraudulent acts of bankruptcy if the debtor gets what has. 
been called a fair present equivalent or substantial consideration, 
and the inadequacy of the equivalent or consideration will not 
make the assignment fraudulent as a matter of law, though it. 
will be strong evidence from which the jury may infer fraud. In 
Mercer v. Peterson (1), where a bill of sale had been given of all. 
a trader’s property to secure a past debt and for a further advance 
of 64/., the rule of law was stated to be “that where a trader 
assigns his whole property, but receives in return a fair equiva- 
lent the transaction is not void under the bankrupt law.” In 
Lomax v. Buxton (2) the same rule was acted on, though the 
fresh advance in that case was made in order to pay off an old 
debt due to another creditor on a previous bill of sale. 

In that case the fresh advance is likened to a substantial ex-. 
ception out of the debtor’s property; “such an exception as 
might possibly enable him to carry on his trade with advantage.” 

In Ez parte Fisher (3):all the cases on this subject were con- 


(1) Law Rep, 3 Ex. 104. (2) Law Rep. 6 C. P. 107. 
(3) Law Rep. 7 Ch. 636, 
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sidered by Mellish, L.J., and the assignment in that ease was set 
aside, as the Lord Justice inferred fraud in fact from the smallness 
of the fresh 2.ivance and from other circumstances connected with 
the transaction. “We are of opinion,” he says, “that there was 
no reasonable probability, and that Mr. Wells and the bankrupt 
must have known that there was no reasonable probability, that 
the advance of 100/., to be repaid in a week or ten days, would 
enable the bankrupt to go on.” In the present case, ufter the 
finding of the jury, no question as to fraud in fact can arise; but 
it will be seen that, in both the cases last cited, one of the 
tests applied in judging of the validity of the equivalent or fresh 
consideration is, whether it was such an advantage as might, or as 
the parties reasonably believed might, enable the trader to go on. 

In fact, no doubt in all these cases the equivalent or fresh con- 
sideration has been an advance in money either paid to the debtor 
himself or to others in his relief, and it remains to be considered 
whether an honest giving of time to a trader, as in the present 
case, may not ‘be as fair and valuable an equivalent, and as advan- 
fageous to him as a fresh advance in money, which, as observed 
by Cockburn, C.J., in Mercer v. Peterson (1), “is too often dissi- 
pated, and the creditors receive no benefit from it.” 

There is another case before the Chief Judge in Bankruptcy, 
Hx parte Reed (2), in which the learned judge makes some com- 
ments on the meaning of the expression “ equivalent” which ought 
to be cited. In that case it was held that payment of bills by 
the drawer at the request of the aceeptor, who in consideration 
thereof assigned to the drawer all his property to secure the 
amount and also to secure certain past debts, is a substantial 
advance, and prevents the assignment from being an act of 
bankruptcy. 

In delivering judgment the learned Chief Judge observes: 
«¢ Equivalent,’ no doubt, is an expression which may mislead, but 
I do not understand that in any of the cases it means a substantial 
sum of money paid down. If the trader carrying on his business 
has something done for him which enables him to continue 
carrying it on, that is an equivalent. It does not go directly to 
the creditors, but the creditors are greatly interested in the fact of 
the man carrying on his business, and if the transaction enables 

(1) Law Rep. 3 Ex. 104, at p. 106. (2) Law Rep. 14 Eq. 586. 
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him to do so, it cannot be said that the creditors had not some 
equivalent.” 

Considering that the case batons the learned Chief Judge was 
a money payment by the drawer of bills of exchange at the 
request of the acceptor, it would not be right to infer from his 
judgment that when he used the expressions just quoted he had 
in his contemplation such a case as we are now considering, where 
there was no money payment, and only a mere giving of time. 
But we adopt his language as expressing the principle of the 
decided cases, “that if the trader carrying on his business has 
something done for him which enables him to continue carrying 
it on, that is an equivalent.” 

The present case is an ordinary mercantile transaction. It jis 
plain that there was no attempt or intention to evade the bank- 
rupt laws. The jury have found that it was a bona fide arrange- 
ment honestly entered into and honestly carried into effect. It 
is, therefore, impossible to say, under the circumstances, that the 
forbearance in this case might not have been of the greatest 
value to the bankrupt; it might have saved his credit, and enabled 
him to go on and get over his difficulties. 

It may be said that if such an equivalent or consideration is 
admitted, the rule of law may be easily evaded in every case. 
The answer is, that when it appears that the giving of time was 
merely colourable and that time was given merely for the purpose 
of securing the past debt, fraud in fact would be inferred, and the 
transaction would be void. But here the finding of the jury 
relieves the present case from all such considerations. 

For these reasons we are of opinion that this transaction does 
not contravene either the letter or spirit of the bankrupt laws, 
and therefore that the judgment of the Court below ought to be 
affirmed. 

This must be taken to be the judgment of my Brothers Grove, 
Quain, Archibald, and myself. Since the case was heard, owing 
to some misadventure as to the preparation and delivery of this 
judgment, two of those who were present at the argument, viz., 
Sir Henry Keating and Sir George Honyman, have ceased to be 
judges. Iam happy, however, to be able to say that Sir Henry 
Keating had, before he retired from the Bench, signified his entire 
concurrence in our decision ; and with regard to Sir George Hony- 
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man—who, to the deep and lasting regret of all who had the 


privilege of his friendship, has passed away from amongst us— 


from what I gathered from him the last time I had an opportunity 
of communicating with him upon the subject, I have no reason to 
believe that he at all dissented from our view. 


Judgment affirmed. 


Solicitors for plaintiff: Evans, Laing, & Eagles. 
Solicitor for defendant: Handson. 


EDDLESTON, Appretnant; BARNES, ResponpDent. 


Nuisance—Sending forth Black Smoke—Orders of Abatement and Prohibition— 
Conviction under separate Orders for the same Matter—Nuisances Removal 
Act, 1855 (18 & 19 Vict. c. 124)—23 & 24 Vict, c. 77, s. 18—Sanitary Act, 
1866 (29 & 30 Vict. c. 90). 

Black smoke having issued from a chimmey in such quantities as to be a 
nuisance, an order of abatement was made under the Nuisances Removal Act, 
1855, and the Sanitary Act, 1866; subsequently, black smoke having again 
issued from the chimney, an order was made upon the complaint of the respon- 
dent, under 23 & 24 Vict. c. 77, 8. 13, prohibiting the recurrence of the nuisance. 
Two informations having been laid, one in respect of each order, but both founded 
on the same act of emission of black smoke :— 

Held, that the act complained of being the same in each case, there could not 


be two convictions in respect of it, 


Two special cases were stated for the opinion of this Court on 
appeal from two several orders of justices convicting the appel- 
lant under the circumstances hereinafter appearing. 

The appellant and his partner George Briggs were dyers at 
Sowerby Bridge, in the West Riding of Yorkshire, and were 
summoned before justices to answer an information that they on a 
day therein named did send forth black smoke from a certain 
chimney belonging to premises occupied by them (not being the 
chimney of a dwelling-house) in such quantity as to be a nui- 
sance, contrary to the provisions of the Sanitary Act, 1866, and 
the Nuisances Removal Act, 1855. On the 11th of March, 1871, 
when the summons was returnable, the persons charged did not 
appear. An order was thereupon made, which after reciting the 
information, continued as follows:—‘ Upon proof... . that the 
nuisance so complained of doth exist on the premises, and that the 
same is caused by the act or default of the said Robert Eddleston 
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and George Briggs, we, in pursuance of the Act, do order the 


Eppiesron said Robert Eddleston and Gedrge Briggs within one calendar 


V. 
Barnes, 


month frum the service of this order, or a true copy thereof, 
accurding to the Act, to cease to send forth black smoke from the 
chimney aforesaid, so that the same shall no longer be a nuisance 
or-injurious to health. And if the above order of abatement be 
not complied with, then we authorize and require the said John 
Barnes from time to time to enter upon the premises and todo 
all such works, matters, and things as may be necessary for car- 
rying this order into full execution.” (1) 

In March, 1874, an information was laid under the 13th section 
of 23 & 24 Vict. c. 77 (2), against the appellant and his partner 
George Briggs, for sending forth black smoke from a certain 
chimney belonging to the premises occupied by them (not being 
the chimney of a private dwelling-house) in such quantity as to be 
a nuisance, and that such nuisance was likely to recur. 

At the hearing, on the 14th of March, it was proved that the 
nuisance complained of existed, and the justices being of opinion 
that the same or a like nuisance was likely to recur, made an 
order as follows :—* We, in pursuance of the statute in such case 


(1) By the Nuisances Removal Act, 
ie) (Giei @e WE) Waites @ Weal), Ge Pe 
the local authority may cause com- 
plaint to be made of any, nuisance, and 
“Tf it be proved to their (the justices’) 
satisfaction that the nuisance exists or 
did exist at the time when the notice 
was given, or, if removed or discon- 
tinued since the notice was given, that 
it is likely to recur or be repeated, the 
justices shall make an order in writing 
under their hands and seals for the 
abatement or discontinuance and pro- 
hibition of the nuisance as hereinafter 
mentioned.” 

By s. 18 authority is given to the 


justices to order works necessary to. 


abate the nuisance, and if the justices 
are of opinion that such or the like 
nuisance is likely to recur, they may 
further prohibit the recurrence of it, 
and direct the works necessary to pre- 
vent such recurrence, 

By s, 14, “ Any person not obeying 


the order of abatement shall, if he fail 
to satisfy the justices that he has used 
all due diligence to carry out such order, 
be liable for every such offence 'to a 
penalty of not more than ten shillings 
per day during his default; and any 
person knowingly and wilfully acting 
contrary to the order of prohibition 
shall be liable for every such offence to 
a penalty not exceeding twenty shil- 
lings per day during such contrary 
action.” 

By the Sanitary Act, 1866.(29 & 30 
Vict. c. 90),s. 19, the word “nuisance ” 
under the Nuisances kemoval Acts in- 
cludes “‘any chimney (not being the 
chimney of a private dwelling-house) 
sending forth black smoke in such 
quantity as to be a nuisance.” 

(2) The proceedings under this sec- 
tion are similar to thoge under the 
Nuisances Removal Act, 1855, but the 
complaint may be by an inhabitant, 
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made and provided, order the said Robert Hddleston and George 
Briggs within fourteen days from the service of this order, or a 
true copy thereof, according to the statutes, to discontinue the 
said nuisance, and we, further, in pursuance of the said statutes, 
do prohibit the recurrence of the said nuisance.” 

In April, 1875, two informations were laid by the respondent 
against the appellant, alleging that he on the 9th of February, 
1875, unlawfully had not obeyed the order of abatement of the 
11th of March, 1871, and the order of prohibition of the 14th of 
March, 1874, respectively. 

On the hearing of the first of these informations it was proved 
that between ten and eleven o’clock in the forenoon of the 9th of 
February, 1875, black smoke was emitted from the chimney for a 
period of eight minutes, in a sufficient quantity to be a nuisance ; 
and the appellant was convicted in a penalty of 10s. and costs for 
disobedience to the order of abatement of the 11th of March, 
1871. Immediately afterwards, upon exactly the same evidence, 
he was convicted in a penalty of 20s. and costs for disobedience to 
the order of prohibition of the 14th of March, 1874. 

The question for the opinion of the Court was, whether the 
appellant could be so convicted twice in respect of the same 


matter. 


Maule, Q.C., for the appellant. The two convictions are founded 
on the same act, and the evidence in support of the second was 
exactly the same as that given in the first case. ‘They cannot, 
therefore, both be supported. 

Anstie, for the respondent. The remedies given by the acts 
are cumulative, and the one act done on the 9th of February con- 
stituted two offences. There is a distinction drawn in the statute 
itself between the two cases, for disobedience to an order of abate- 
ment is punishable where the offender has not used due diligence 
to comply with it, while disobedience to an order of prohibition 
consists in knowingly and wilfully acting contrary to it. He 
referred to Reg. v. Waterhouse (1), and Wemys v. Hopkins. (2) 

Maule, Q.C., was not heard in reply. 


KELiy, O.B. I think it is clear that one of these two convic- 


(1) Law Rep. 7 Q. B. 545. (2) Law Rep. 10 Q. B, 378. 
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tions must be quashed. If we take the two Acts together, their 
substantial provisions result in ‘this, that causing or permitting 
black smoke to issue from any chimney (not being the chimney 
of a private dwelling-house) in such quantities as to be a nuisance — 
is made illegal. That is the offence which has been committed 
in this case, and power is given to the magistrates to order such 
a nuisance to be abated; and any person not obeying an order for 
abatement is liable for every such offence to a penalty of not more 
than 10s. a day during his default. But the statute also confers 
an authority to make an order prohibiting the recurrence of the 
nuisance, and disobedience to that order is met by a penalty not 
exceeding 20s, a day for every offence. “In the Court of Queen’s 
Bench in Reg. v. Waterhouse (1) the first order made in this case, 
which has been called an order of abatement, was treated as in- 
fringed on each separate occasion when black smoke was allowed 
to issue. It seems to me to be clear that, according to the con- 
struction put upon that order by the Court, and especially by 
Blackburn, J., it also amounted to an order prohibiting the recur- 
rence of the nuisance, and that part of the order was given effect 
to by the judgment of the Court. It is clear to my mind that any 
nuisance which existed in 1871, and was directed by the order to 
be abated, must have been abated a long time ago; and if that 
order is to be treated as having been disobeyed in 1874, it must 
be by construing it as an order of prohibition. The order of 1874 
was clearly an order of prohibition, or, at all events, was not for 
abating only, but also for prohibition. In 1875 it appears that 
there were two informations against the appellant, one for viola- 
tion of the order for abatement, the other for violation of the 
order for prohibition. I think that the conviction on the latter 
charge should be affirmed, but that the conviction for violating 
the order of abatement made four or five years ago should be 
quashed. 


CiEasBy, B. Iam also of opinion that one of the convictions 
must be quashed. Considerable difficulty in this case arises in 
applying the language of s. 12 of the Act of 1855 to a nuisance 
made so by the Act of 1866 as interpreted by the Court of Queen’s 


(1) Law Rep. 7 Q. B. 545, 
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Bench. Looking only to the Act of 1855 there is no difficulty in 
applying the two penalties with regard to the nuisances dealt with 
in that Act. Those nuisances are things in existence, and not 
acts done producing certain effects and called nuisances. Sect. 12 
deals in a very precise way with nuisances ascertained by the local 
authority, and provides for the case of their being likely to recur or 
be repeated. In view of this probability of recurrence there is a 
power given to make two sets of orders, one as to the nuisance as it 
was, the other as to prohibiting its recurrence. When we come to 
the Act of 1866, what is made a nuisance is something of the same 
sort as those dealt with in the prior Act, namely, a chimney emit- 
ting black smoke. But it has been held by the Court of Queen’s 
Bench that the nuisance is the act of emitting smoke, and tha 

being so it follows that there cannot be two convictions, because 
there is only one condition to which this state of things can apply, 
that is, the causing black smoke to be emitted. I think, therefore, 
one conviction must be quashed. 


Pouttock, B. I am of opinion that the appellant ought not to 
be convicted twice. Logically, what was done by the appellant was 
done in disobedience to both the orders, but the question is, 
whether, the evidence of the act done being the same in each case, 
there can be two offences which may be dealt with concurrently. 
I think not in this case, for though I am far from saying that that can 
never happen, here the statutes are in pari materia, the orders are 
in pari materia, and the conduct complained of in each informa- 
tion is identical. Our judgment must, therefore, be for the ap- 


pellant. 
Judgment for the appellant. (1) 


Solicitor for appellant: Bower & Cotton, for Francis Jubb, 


Halifan. 
Solicitors for respondent : Holroyde & Smith, Halifax. 


(1) The judgments entered were should be confirmed, and that for dis- 
that the conviction for disobedience to obedience to the order of the 14th of 
the order of the 11th of March, 1871, March, 1874, should be quashed. 
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QUINCEY ». SHARPE axp Anoruzr. 
Statute of Limitations—Acknowledgment—Request for an Account. 


In an action for work done, the plaintiff, in answer to a plea of the Statute of 
Limitations, put in evidence the two following letters, written within six years of 
the commencement of the action by the defendants’ testator, the person for whom 
the work was done, to the plaintiff :—“I shall be obliged to you to send in your 
account, made up to Christmas last. I shall have much work to be done this spring, 
but cannot give further orders till this be done.” “ You have not answered my 
note. I again beg of you to send in your account, as I particularly require it in 
the course of this week ” :— 

Held, that they amounted to a promise to pay the balance due on the account, 
and took the case out of the statute. 


Tus was an action for work done during his lifetime for John 
Sharpe, deceased, the testator of the defendants, who paid money 
into Court as to a part of the claim, and as to the residue pleaded 
the Statute of Limitations. 

At the trial before Kelly, C.B., at the sittings in Middlesex in 
Hilary Term, 1875, a verdict was found for the plaintiff, with leave 
to the defendant to move to enter a nonsuit on the ground that 
the Statute of Limitations barred the claim. 

The plaintiff relied on the two following letters, written to him 
by the testator, as an acknowledgment of the debt which pre- 
vented the operation of the statute. 


“Mr. Quincey. Jan. 13, 1872. 
“Sir,—I shall be obliged to you to send in your account, made 
up to Christmas last. 
“T shall have much work to be done this spring, but cannot give 
further orders until this be done. 
“Tam, sir, your humble servant, 
“ J. Sharpe.” 
“Mr. Quincey. Feb. 19th, 1872. 
“Sir,—You have not answered my note. I again beg “of you to 
send in your account, as I particularly require it in the course of 
this week, to oblige, Sir, yours, &e; 
“Jno. Sharpe.” 
No account had, in fact, been sent in, in compliance with the 
request contained in these letters. 


VOL. I. EXCHEQUER DIVISION. 73: 
A: rule was obtained, pursuant to the leave reserved, against 1876 
which ~~ QurNozy 
Vv. 
SHARPE. 


Armitstead (Baylis, Q.C., with him), shewed cause. An acknow- 
ledgment of the existence of a debt is sufficient; for upon a 
general acknowledgment, where nothing is said to prevent it, a 
general promise to pay may and ought to be implied: per Lord 
Tenterden in Tanner vy. Smart (1), and the same is laid down by 
Parke, B., in Smith v. Thorne (2), where he says: “ No doubt a 
mere acknowledgment of the existence of a debt (as, for instance, 
an I. O. U.), if unaccompanied by any expressions which control 
its effect, is sufficient to support an unconditional promise to pay.” 
He referred also to Philips vy. Philips (3), Williams v. Griffith (4), 
and Chasemore v. Turner. (5) 

Philbrick, (.C., and Channell, in support of the rule. There is 
no admission of a balance being due, as in Chasemore v. Turner. (5) 
It is perfectly consistent with these letters that the indebtedness 
may be the other way, and that the testator was only anxious to 
ascertain what orders he should give the plaintiff to work it out. 
Almost all the cases have contained some promise to pay the 
balance when ascertained, as in Smith v. Thorne. (2) Parke, B., in 
that case, in using the illustration of an I. O. U., shews that when 
he said a mere acknowledgment of the existence of the debt was 
sufficient, he meant more than appears in these letters. They re- 
ferred to Prance v. Sympson (6); Edmonds v. Goater (7); In re 
River Steamer Co., Mitchell’s Claim (8) ; Rowe v. Hopwood. (9) 


Ketty, C.B. This case appears to me to be quite free from doubt. 
Where there is a clear acknowledgment of a debt a promise to 
pay must be inferred. That is laid down after much consideration 
by Lord Tenterden in Tanner vy. Smart. (1) Nothing has occurred 
in any Court of Westminster Hall to shake the authority of Lord 
Tenterden in thus declaring the principle which ought to govern 
such cases. Let us see what is the acknowledgmentlhere. The 


(1) 6 B. & C. 603, (6) Kay, 678. 
(2) 18 Q. B. 134. (7) 15 Beav, 415; 21 L. J. (Ch) 
(3) 3 Hare, 281. 290. 

(4) 3 Ex. 385; 18 L. J. (Ex.) 210. (8) Law Rep. 6 Ch. 822, 


(5) Law Rep. 10 Q. B. 50), (9) Law Rep. 4 Q, B, 1. 
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first letter requests that the plaintiff's account should be sent in 
made up to Christmas. That necessarily implies that work has 
been done, that it has been done up to Christmas, and that there 
is a subsisting account, and this, in my opinion, shews that there 
is an acknowledgment that something is due. The case of Prance 
vy. Sympson (1) puts an acknowledgment of an account on the 
same footing as an acknowledgment of a debt or liability. There 
was no positive expression of a balance being due, but it was 
held by Wood, V.C., to be quite enough that the debtor said 
there was an account pending, and that he promised to pay the 
balance that might be due. I see no difference between an ac- 
knowledgment of a debt and one of an account. Then follows the 
second letter again requesting the plaintiff to send in his account. 
What do these letters import but that orders have been given and 
executed which have not been paidfor? If they do not mean this 
I think they can have no meaning put on them, and I am there- 
fore clearly of opinion that they take the case out of the statute. 


Cieaspy, B. It seems to me on the authorities as they stand 
that if a man, in writing, says, Be so good as to send me your 
account and I will pay the balance, that is sufficient to take the 
case out of the statute. It is an acknowledgment of that debt 
which may be proved to be really the debt due. When he says, 
Send me in your account, I read that not as saying, Send in any 
sort of account, but, Send in your account in which you make me 
your debtor. The question then is, whether there being this un- 
qualified acknowledgment by which the writer makes himself out 
debtor, he does so in such a way that you must infer it was done 
with the intention of paying the debt which should appear to be 
due on that account. I can only suppose that he asked to have 
it sent in that he might pay it. It is suggested that the request 
may be read in another way, and if there were anything in the 
letters from which it might be inferred that the writer wished to 
arrive at the scale of charges, I doubt whether that would be an 
unqualified acknowledgment of anything in the nature of a debt. 
I read these letters according to the rule laid down by Wood, V.C., 
adopted in In re River Steamer Co., Mitchell’s Claim (2), that apply- 


(1) Kay, 678, (2) Law Rep. 6 Ch, 822. 
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ing for an account means for an account for the purpose of settling 
it. That is the object of the application, and though it does not 
speak of a balance, I think it is an unqualified acknowledgment 
which would purport to make him out to be a debtor, from which 
I cannot help inferring a promise to pay. The case of Chasemore 
v. Turner (1) seems to me to be an authority in this case. There 
there was no reference to a balance; the words were, “The old 
account has not escaped our memory, and as soon as we get our 
affairs arranged we will see you paid.” That, I think, clearly 
meant ‘‘see you paid the balance, if any, of that account,” and the 
judges treat the words as an absolute acknowledgment of a debt. 


Houppteston, B., concurred. 

Rule discharged. 
Solicitor for plaintiff: T. W. Payne. 
Solicitor for defendants: R. T. Wragg. 


DODDS anp ANOTHER v. SHEPHERD. 


Inter pleader—Summary Decision by a Judge at Chambers—Right of Appeal— 
Common Law Procedure Act, 1860 (23 & 24 Vict. c. 126), ss. 14, 17—Judi- 
cature Act, 1873, ss. 19, 50—Sch., Order I., Rule 2. 


When a judge at chambers disposes of the merits of an interpleader in a sum- 
mary manner under the Common Law Procedure Act, 1860, s. 14, his decision 
is, by s. 17, final, and he cannot, even with consent of parties, give a right of 
appeal to the Court ; and no alteration in this respect is made by ss. 19 and 50 of 
the Judicature Act, 1873, taken together with Order L, Rule 2. 


Tue plaintiffs having obtained judgment against the defendant 
and issued execution, the sheriff of Middlesex, on the 11th of 
January, 1876, seized the defendant’s goods under the execution. 
The goods, which were worth about 24/., having been claimed by 
a person as assignee in possession under a deed dated the 8rd of 
August, 1875, an interpleader summons was taken out at Cham- 
bers before Lindley, J. The learned judge—after hearing counsel 
for the claimant and the sheriff, and for the execution creditors 
who contended that the deed was a bill of sale, and, being un- 


(1) Law Rep. 10 Q, B. 500. 
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registered, was invalid, and also that the assignee was not in 
possession at the time of the seizure—took time for considera- 
tion, and, on the 26th of January, saying that he had felt great 
doubts, but that the balance of his mind was in favour of the 
claimant, made an order “that the execution creditors withdraw 
from possession of the goods, &c., seized in the action, and that no 
action be brought in respect of such seizure, the execution credi- 


tors to pay possession money.” 


Feb. 3. BR. V. Williams, for the execution creditors, moved this 
Court (Kelly, C.B., and Huddleston, B.) to vary or set aside the 
order, Winch appearing for the claimant, and Bremner for the 
sheriff. The question of the right to appeal being immediately 
raised, Williams urged that the learned judge did not intend his 
decision to be final, but wished the Court to review it; and the 
motion was adjourned in order that the counsel might attend again 
before him. They attended accordingly on the same day, and all 
consented that there should be an appeal; and Lindley, J., in- 
dorsed his order of the 26th of January, “1am of opinion that the 
deed is a deed for the benefit of creditors within the meaning of 
the Act, but that, if not, the possession taken under it was a formal 
possession only—leave to both parties to appeal.” 


Feb. 10. BR. Vaughan Williams renewed his motion to vary or 
set aside the order, and proposed to contend that the deed was 
void as an unregistered bill of sale, and that the order was wrong; 
but was desired by the Court to shew that they had jurisdiction to 
hear the application. The learned judge at Chambers from the 
first supposed and intended that there should be an appeal, and, 
in fact, did not make any final decision. 

[HuppLEsTon, B. From what passed at Chambers, it must be 
taken that the learned judge, at the request of one of the parties, 
undertook to determine the merits in'’a summary manner under 
s. 14 of the Common Law Procedure Act, 1860.] 

Nevertheless, the learned judge, with the consent of all con- 
cerned, gave both parties leave to appeal, and that is enough 
to give this Court jurisdiction under the Common Law Procedure 
Act, 1860, without resorting to the Judicature Acts. In effect, the 
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judge’s order was suspended till the opinion of this Court should 


be given. But, if that be doubtful, the right of appeal from every — 


order made at Chambers to a Divisional Court is clearly given by 
s. 50 of the Judicature Act, 1873, and the right of appeal from 
every order made by the High Court or a judge to the Court of 
Appeal is given by s.19. The words in s. 19, “save as hereinafter 
mentioned,” apply to specific exceptions mentioned in the Act of 
1873, and not to interpleader, with which that Act does not deal. 
‘The right of appeal being thus given by the Act, it is not affected 
by Order I, Rule 2, which touches only “ procedure and practice” 
in interpleader; the right of appeal being neither one nor the 
other. 

C. Scott (Winch with him), for the claimant, and Bremner, for 
‘the sheriff, were not heard. 


BraMweELl, B, I think it perfectly clear that we ought not 
to hear this application, and that we have no jurisdiction to do 
so. The object of the Common Law Procedure Act, 1860, was 
to give, in cases where the amount in question was small, a 
summary jurisdiction in order to save expenses which the property 
was not able to bear, and for the same reason it made the decision 
final. No doubt if both parties desired us to re-hear the case, we 
might as a sort of arbitrators; but even then I think we ought, 
in the interest of the public, to refuse to do so. It remains to 
consider whether we are bound to hear it. Before the Judica- 
ture Act, we should certainly not have been. The interpleader 
came before Lindley, J., at Chambers, under the Common Law 
Procedure Act, 1860, and he undertook to dispose of it summarily. 
If he had felt a difficulty in the matter, he might have declined 
to decide it summarily, or he might—if the question were one of 
law only—have ordered a special case to be stated for the opinion 
of the Court, or he might have reserved his judgment and re- 
quested the Court to hear the case with him as his assessors; but 
technically he could not, having decided the matter summarily, 
give a right of appeal, and at first he did not do so. In my 
opinion, when he had made the order he was functus officio, and 
had no further jurisdiction, Then the parties went before him 
and consented that there should be an appeal, and Lindley, J., 
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being naturally unwilling to prevent his decision being reviewed, 
and with a view to facilitate this application, indorsed on his order 
“leave to both parties to appeal.” This he had no power to do. 
As it seems to me, therefore, we should have had before the 
Judicature Act no power to hear this application, unless, as I 
have said, as arbitrators, to whom a, voluntary jurisdiction was 
given, and who undertook it. 

Then it is said the Judicature Act has given us the power. I 
am not aware of any authority upon the construction of this part 
of the Act, but to me it is clear that it does not give us power. 
The suggestion, as I understand it, is, that the Judicature Act, 
being contrary to the Common Law Procedure Act, 1860, repeals 
it, under the general rule that subsequent and contrary statutes 
repeal earlier ones. That is a good rule, but it does not apply 
here. The true rule cannot be better expressed than it is in a 
judgment of Sir Montagu Smith, in Conservators of the Thames v. 
Hail (1), where he applies the rule to the special legislation in the 
Merchant Shipping Act, 1854, as affected by the Thames Conser- 
vancy Act, 1857. He says: “The rule, as laid down by Sir 
Orlando Bridgman (2), is that ‘ the law will not allow the exposition 
to revoke or alter by construction of general words any particular 
statute, where the words may have their proper operation without 
it.” I read s. 50 of the Judicature Act, 1873, which says: 
“Every order made by a judge .... in Chambers... . maybe 
set aside or discharged upon notice by any divisional Court, .. . .” 
as laying down a general rule, and not as repealing the particular 
and special enactment of the Common Law Procedure Act, 1860, 
that the decision of the judge in a summary manner shall not be 
appealed from. This view is confirmed—if confirmation is needed 
—by the reason of the thing. Why should the legislature, when 
making a general rule with regard to appeal, be supposed to refer 
to a particular case in which a former statute has said there shall 
be no appeal, for reasons which are just as applicable now as they 
were before? Besides s. 50 says that every order made by a judge 
in chambers: may be set aside or discharged by any divisional 
Court “according to the course and practice of the Division of 


(1) Law Rep. 3 C. P. 421. 
(2) Lyn v. Wyn, Bridgman’s Judgments, 122, 127. 
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the High Court to which the particular cause or matter in which 


such order is made may be assigned.” Now there was no “course ~ 


and practice” applicable to appeals from a summary decision at 
chambers in interpleader cases. 

But further, Order I., Rule 2, says that, “ with respect to inter- 
pleader, the procedure and practice now used by Courts of Com- 
mon Law, under the Interpleader Act, 1 & 2 Wm. 4, c. 58, and 
23 & 24 Vict. c. 126, shall apply to all actions, and all the 
Divisions of the High Court of Justice” &c. Mr. Williams 
ingeniously suggests that the right of appeal is neither “pro- 
cedure ” nor “ practice ;’” but it is impossible to suppose that rule 
did not intend to incorporate all the appropriate provisions of the 
two statutes. 

I think, therefore, that the Judicature Act has not altered the 
matter; that we have no jurisdiction; and that we ought not to 
exercise one, though the parties are willing that we should, be- 
cause it is for the interest of suitors that a summary decision at 
chambers should be final. 


AmMpPHLETT, B. I am of the same opinion. It is clear that 
under the Common Law Procedure Act, 1860, neither the consent 
of parties nor the juage could give us jurisdiction, because the 
object of that Act was that where, from the small amount involved 
it was desirable and right, the judge himself should adjudicate 
summarily, and further expense be avoided. Therefore, when 
Lindley, J., thought it was a case in which he ought to exercise 
his summary jurisdiction, and did exercise it, he had no power to 
confer on the Court a right to hear an appeal. I think it would 
be contrary to the public interest to allow these small matters 
to be opened again. 

I entirely agree with Bramwell, B., in his construction of s. 50 
of the Judicature Act, 1873. If there had been no previous 
special enactment prohibiting an appeal, I should think that s. 50 
would have given a right of appeal, but I think that section did 
not intend to confer a right of appeal where the right had been 
taken away by a former statute. 


Huppuestron, B. I am of the same opinion. Mr. Williams 
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urged that this was a matter in which Lindley, J., had entertained 


‘great doubt. But eventually the learned judge decided that the 


deed of assignment was not a bill of sale, and did not require 
registration, but was a deed for the benefit of creditors. When 
this motion first came before the Court Mr. Williams pressed upon 
us that Lindley, J., wished the Court to review his decision. 
Mr. Winch, for the claimant, consented to go again before the 
learned judge, but pointed out that even if the learned judge con- 
sidered that the deed was a bill of sale, still he might find the 
fact of possession in favour of the claimant so as to entitle him 
to the goods. We have the learned judge’s indorsement on the 
order, and it is clear that his decision is final. He could not 
grant a special case for the opinion of the Court if there were 
facts in dispute, and here there were facts in dispute. 

With regard to Order I., Rule 2, Mr. Arthur Wilson, in a note 
to that rule, in his edition of the Judicature Acts, p. 158, says: 
“Sect. 19 of the Judicature Act, 1873, gives an appeal from every 
judgment or order, ‘save as hereinafter mentioned.’ As the Amend- 
ment Act, 1875, is to be read as one with that Act, and the above 
rule adopting the procedure under the Interpleader Acts is in the 
schedule, the case of interpleader may perhaps be held to fall 
within the words ‘save as hereinafter mentioned. If so, there 
will still be no appeal in interpleader.” So far I agree with Mr. 
Wilson, but I do not agree with what follows: ‘ But on the other 
hand it may well be doubted whether the right of appeal pro- 
perly falls within the words ‘procedure and practice’ as used in 
the rule.” J entirely agree with what my Brother Bramwell has 
said upon this. 

Motion refused. 

Solicitor for plaintiff: Swaine. 

Solicitor for claimant: J. T. Wright. 

Solicitor for sheriff: Maynard. 
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STONE anv Oruers v. THE MARINE INSURANCE COMPANY, OCEAN 
LIMITED, OF GOTHENBURG, 


Marine Insurance—Voyage from Liverpool to Baltimore and United Kingdom 
—Leave to go to Antwerp—Ultimate Destination of Ship—Arrival at Port 
— Usual Place of Discharge—Termination of Risk—ZIntention to inswre 
against unascertained Risk. 


The risk on a vessel under a policy of insurance to a place generally, without 
any provision as to her safety there, continues until she is anchored at her port 
of destination, in the usual place for discharge of her cargo. 

By a memorandum indorsed on a policy made by way of re-insurance on a 
vessel from Liverpool to Baltimore and United Kingdom, the vessel, in considera- 
tion of an additional premium, was to be at liberty to go to Antwerp. On 
leaving Baltimore she went direct to Antwerp, where she arrived the day before 
the memorandum was made. Two days after, while in the outer dock, on her 
way into the inner dock, the usual place of discharge, she was ordered to Leith, 
on her way to which place she was lost. In an action on the policy or for a 
return of the additional premium :— 

Held, that the memorandum did not give liberty to touch or call at Antwerp, 
and so did not permit the vessel to go to Antwerp, and thence to England; and 
that, as the vessel had not, when the memorandum was made, reached the usual 
place of discharge, the voyage was not then at an end, and the additional premium 
could not be recovered back. 


SPECIAL case, from which the following facts appeared :— 

The plaintiffs were underwriters at Lloyds, and the defendants 
an insurance company established at Gothenburg, but carrying on 
business by their agents in London. 

On the 18th of March, 1873, the owners of the ship Ravensworth 
Castle insured her with the plaintiffs for twelve calendar months 
from the 11th of March, 1873. 

The plaintiffs effected a re-insurance by a policy which was 
duly made by the defendants, the material part of which was as 
follows: “ 3002. at 30/ % 47. : 10: 0 on hull and machinery, being 
a re-insurance applying to policy No. , subject to the same 
clauses and conditions as original, and to pay as may be paid 
thereon, including risk of craft to and from the vessel; a sum of 
3007. from Liverpool to Philadelphia and United Kingdom against 
all risks which, according to Lloyd’s rules (but with the conditions 
specially expressed and agreed upon in this policy), can fall upon 
the company.” 
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After the policy of re-insurance had been effected the plaintiffs’ 
agent heard that the ship was going to_ Baltimore instead of 
Philadelphia, and at his request the defendants’ agent initialled 
the following memorandum on the policy of re-insurance :—“ It is 
hereby agreed to allow the vessel to proceed to Baltimore instead 
of Philadelphia. London, 1st Nov., 1873.” 

After the 1st of November, and after the making of the last- 
mentioned indorsement, the vessel sailed with her cargo for Balti- 
more, deliverable at that port. 

At the time she so sailed her destination fon Baltimore was 
not fixed. She duly arrived at Baltimore, and there having dis- 
charged her outward cargo, she received from the charterers’ 
agents a cargo of wheat. The greater part of this cargo had been 
sold for Antwerp by the charterer, and was deliverable at Antwerp 
to his order. 

In December, 1873, the vessel sailed from Baltimore for Ant- 
werp without any intention on the part of the captain, owners, or 
charterers of proceeding to the United Kingdom on the then 
voyage, and with the intention of proceeding direct to Antwerp as 
her port of discharge, in fulfilment of the charter. 

At the time of the vessel leaving Baltimore no destination for 
the vessel beyond Antwerp had been fixed upon, nor was any such 
destination fixed upon until after her arrival at Antwerp under the 
circumstances hereinafter mentioned. 

On the Ist of January, 1873, the vessel arrived at Antwerp. 

On the 2nd of January the plaintiffs’ agent learnt that the 
vessel and her cargo had sailed from Baltimore for Antwerp, and 
on that day, at his request, the following memorandum was in- 
dorsed upon the policy of re-insurance, and initialled on behalf of 
the defendants :—“ In consideration of an additional premium of 
7/6 per cent. being paid hereon, and which we acknowledge to 
have received, it is hereby agreed to allow the vessel to go to 
Antwerp. 2nd Jan. 1874.” 

At the time of the negotiation of the agreement eventuating in 
this memorandum, and at the time of the initialling the same, 
neither the defendants nor their agents had any knowledge of the 
destination of the vessel on her leaving Baltimore, or the route she 
had taken, save what they derived from the entries in Lloyd's 
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Lists, and from the fact ‘that they had learnt that the vessel 1876 
might possibly go to Antwerp; and the plaintiffs and their agents, Sronz 


and the defendants and their agents, believed that the vessel was yy," 4p 


at sea. Iysurance Co. 
Das Sef ‘ 5 ; OEAN 
uring the negotiation a conversation, which was tendered in Lruarsn, oF 


evidence, but rejected subject to the opinion of the Court as to its ee 
admissibility, took place between the plaintiffs’ and the defendants’ 
agents. 

The ordinary rates of insurance from American ports to An- 
twerp are the same as the rates from American ports to the 
United Kingdom. The-reception of this fact as evidence was 
objected to by the defendants, and the fact was inserted in the 
case subject to the opinion of the Court as to its admissibilty in 
evidence. 

Upon the 3rd of January a telegram was sent to the captain, 
ordering the ship to sail for Leith. This telegram was received 
by the captain when the vessel was in the outer dock on her way 
into the inner dock, the usual place of discharge at Antwerp. . 

Owing to the state of the river at Antwerp, the vessel was un- 
able to leave dock until the 7th of January, 1874. On that day 
she sailed from Antwerp for Leith, and upon the 9th of January, 
when on the voyage from Antwerp to Leith, she was totally lost 
by perils of the sea. 

The plaintiffs were obliged to pay to the owners of the ship 
their proportion of the loss under the primitive policy of in- 
surance. | 

The first question for the opinion of the Court was, whether or 
not the defendants were liable to pay to the plaintiffs the sum of 
3002. 

If the Court should be of opinion that the defendants were not 
so liable, then a further question for the opinion of the Court 
was, whether the plaintiffs were entitled to a return of the 


premiums. 


Gainsford Bruce (Benjamin, Q.C., with him), for the plaintiffs, 
contended that the vessel had gone to Antwerp within the mean- 
ing of the policy; or, that if Antwerp was to be taken as the final 
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port of discharge, the vessel had arrived there before the memo- 
randum was made, and the plaintiff was entitled to recover back 
the aditional premium. He referred to Duer on Insurance, vol. i- 
p. 171, and Preston v. Greenwood. (1) 

Butt, Q.C. (Mansel Jones and Stubbs with him), for the defend- 
ants, contra. 

Gainsford Bruce, in reply. 


BRAMWELL, B. I am of opinion that our judgment must be for 
the defendant. It was first contended that under these words, 
“ from Liverpool to Philadelphia and the United Kingdom,” the 
ship might go on some independent voyage which had nothing to do 
with Philadelphia, as, for instance, to the Cape of Good Hope; but. 
that point was given up. The case turns on the construction of 
the policy and the two memoranda indorsed on it. These must 
be read together without reference to the conversation set out in 
the schedule to the case, and without reference to the premium 
being the same to England and Antwerp, for the argument founded. 
on that has been answered, one answer being, that the positive 
intention was that there should be an increase of risk. I am also 
inclined to mistrust whether we ought to look at the amount 
of the premium at all to see what was the risk. I think, there- 
fore, we must construe these three documents without reference to 
evidence of that description. Now, various constructions have 
been put upon them. One is, that the parties meant that the 
vessel might go to Antwerp instead of the United Kingdom ; the 
other, that she might go to Antwerp by way of the United King- 
dom. It is not necessary to discuss which of these interpretations 
is right, because neither of them would protect the plaintiff. He 
must contend that the parties meant this, that the vessel might 
go to Antwerp, and afterwards sail to England; either having 
previously discharged her cargo at Antwerp and taken in ballast, 
or with her cargo, and that the voyage to England would be 
within the risk. J am quite certain no such thing was in the con- 
templation of the parties. Vessels that are intended to discharge 
in England, very rarely, I should say, go to Antwerp for orders. 


(1) 4 Doug. 28. 
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The true construction seems to me to be, when it is agreed to 
allow the vessel to go to Antwerp, to give the alternative of going 
to Antwerp or the United Kingdom, or possibly first to the United 
Kingdom and afterwards to Antwerp, but not to permit her to go 
to Antwerp and sail thence tothe United Kindom. I think, there- 
fore, that the plaintiff is not entitled to recover on the policy. 
Then the question is, whether he can recover back his additional 
premium, and that must depend upon whether the voyage was 
continuing, or had come to an end at the time of making the 
memorandum. In my judgment, the voyage was not ended. The 
vessel’s voyage was from the port of departure to her moorings at 
the port of destination. Ido not want to enter into too wide a 
definition of what is the end of a voyage which might differ under 
different circumstances, but here the statement in the case, that 
the telegram was received by the captain when the vessel was in 
the outer dock, on her way into the inner dock, is conclusive. 
Was the voyage over when that telegram was received? Some- 
thing remained to be done which was part of the voyage, or cer- 
tainly part of the adventure. The matter may be tested in this 
way. Supposing the sailors had been hired for the voyage, would 
they have been entitled to leave the vessel in the outer dock? I 
should say, assuredly not. I quite agree with the statement in 
Arnould on Insurance (1), that, where there is no clause as to 
mooring in good safety for any given time, if a vessel got to port 
and was at moorings waiting her turn to unload, she would have 
finished her voyage; but that is not the case here. Further 
than this, even if the voyage had finished, I think the plaintiffs 
not entitled to a return of the premium. The vessel may have 
‘been damaged on the voyage. Further, if the facts had been 
known, it would have been known there was no risk, but they 
were not known, and therefore the underwriters took on them- 
selves the hazard of an unknown matter. I think, therefore, the 
plaintiffs are neither entitled to recover on the policy nor to a 
return of the premium. 


AMPHLETT, B. Iam of the same opinion. There was, originally 


(1) 4th Edit. p. 389. 
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a time policy covering voyages to any part of the world, with cer- 
tain restrictions. Before the re-insurance was made the places to 
which the ship was not to go were altered. That, no doubt, increased 
the risk, and the plaintiffs were minded to decrease it by re- 
insurance. They did not, however, take the re-insurance to cover 
the same risk, but they so express the risk insured against as to 
cover a voyage-policy. Then a memorandum is introduced in 
which it is said that the vessel is to proceed to Baltimore instead 
of to Philadelphia; it still remained a re-insurance for a par- 
ticular voyage. Then it appears that the vessel was intended to 
go to Antwerp, and the plaintiffs, having learnt this, determined 
to make a corresponding alteration in their counter-insurance, and 
they went to the insurers and got this memorandum: “It is 
hereby agreed to allow the vessel to go to Antwerp;” on which 
the question turns. This appears to me to be different from 
liberty to touch at Antwerp, in which case the vessel might go 
beyond that port. The intention of allowing. the vessel to go 
to Antwerp might be either that she should go ‘there direct from 
Baltimore or by way of the United Kingdom; most probably the 
latter. Hither way, Antwerp is substituted for a port of the 
United Kingdom as the place arrival at which terminates the 
risk. Then on the question whether the additional premium ought 
to be returned because the vessel had arrived at her final port of 
discharge before the additional premium was paid, like the case 
we had before us of insurance on the life of a man who was dead, 
where there was an entire failure of consideration, Antwerp being 
the port of discharge, the vessel cannot be said to have safely 
arrived at her port of discharge till she is safely moored at Antwerp 
for discharging. It is found in the case that the captain was in 
the act of moving to the usual place of discharge, and there was 
therefore a modicum of risk remaining which prevents the plain- 
tiffs requiring the return of the premium. In Phillips on Insurance, 
paragraph 969, it is said that the risk on a vessel under a policy 
to a place generally without any provision as to her safety there, 
terminates on the vessel being safely anchored at her port of 
destination, in the usual place and manner; and this, I think, is 
the correct rule. The defendant is therefore entitled to the verdict 
on both points, 
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Huppteston, B. I am of the same opinion. I think the insur- _1876 
ance was from America to the United Kingdom and thence to Sroxz _ 
Antwerp, where it ceased. As to the other point, the case  yyrip 
of Samuel vy. Royal Exchange Assurance Co. (1) is almost con- Ne ey 
clusive. ‘The question there was whether the voyage had ter- Lucrep, oF 
minated under a policy by which the vessel was insured until she eae 
arrived at London and moored at anchor twenty-four hours in 
safety. The evidence was that she arrived at Deptford and was 
moored alongside a king’s ship, near the dock-gates of the King’s 
Dock, where she was to deliver her cargo. There was evidence 
that many vessels laden with timber discharged their cargoes at 
the place where the vessel was moored, and on this it was con- 
tended that the place where she was moored must be considered 
as the place of her destination, in which case she had been in 
safety for twenty-four hours before the loss. Lord Tenterden, 
however, said it was manifest that there never was an intention to 
discharge the cargo there, and so that ground of defence failed. 

That seems to me to be an authority distinctly applicable to the 
present case, to shew that the voyage had not come to an end when 
the vessel was in the outer dock at Antwerp. 


Judgment for the defendants. 


Solicitor for plaintiffs : William Flux. 
Solicitors for defendants: Druce, Sons, & Jachson. 


(1) 8B, & ©. 119. 
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‘ 
{IN THE COURT OF APPEAL. ] 


ELEY v. THE POSITIVE GOVERNMENT SECURITY LIFE 
ASSURANCE COMPANY, LIMITED. 
Compuny—Articles of Association— Appointment of Solicitor—Public Policy. 


Articles of association contained a clause in which it was stated that the 
plaintiff should be solicitor to the company, and should transact all the legal 
business of the company, including parliamentary business, for the usual and 
accustomed fees and charges, and should not be removed from his office, unless 
for misconduct. The articles were signed by seven members of the company, 
and were duly registered, and the company incorporated under the Companies 
Act, 1862. ‘The plaintiff acted as solicitor to the company for some time, but 
ultimately the company ceased to employ him and employed other solicitors. 
The plaintiff brought an action against the company for breach of contract in 
not employing him as solicitor to transact their legal business on the terms of the 
articles :— 

Held, that the articles of association were a matter between the shareholders 
inter se, or the shareholders and the directors, and did not create any contract. 
between the plaintiff and the company. 


APPEAL from a decision of the Exchequer Division in favour of 
the defendants on a special case, reported, ante, p. 20, where the 
facts are stated. 


Benjamin, Q.C., and D. Kingsford, for the plaintiff, appellant, 
contended that the articles of association formed a contract on 
which the plaintiff could sue the company, and referred to Orton 
v. Cleveland Fire Brick Co. (1); Mair v. Himalaya Tea Co. (2); 
Melhado v. Porto Alegre Ry. Co. (8) 

They also contended that if not a contract in itself, Art. 118 
was an offer of employment which came to the plaintiff’s know- 
Jedge, and which he accepted and acted under. There was, there- 
fore, evidence of an employment on the terms of the article on 
which the plaintiff could sue. They referred to Touche v. Metro- 
politan Railway Warehousing Co. (4) 

They also contended that such a contract need not be in writing, 
and referred to Wells v. Horton (5); Emmens vy. Elderton. (6) 


(1) 3H. & C. 868. (4) Law Rep. 6 Ch. 671. 
(2) Law Rep. 1 Eq, 411. (5) 4 Bing. 40. 
(8) Law Rep. 9 C. P. 503. (6) 4H. L. C. 624. 
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Finlay, for the defendants, was not called on. 


Lorp Catrns, L.C. I wish to say, in the first place, that in my 


Vv. 
Positive 


opinion a contract of the kind suggested to exist in this case ought Government 


not to receive any particular favour from the Court. The state- 
ment is that Baylis was endeavouring to form a joint stock insur- 
ance company upon a new principle, and applied to the plaintiff to 
make advances to meet the expenses of getting up the company, 
and it was arranged between them that in the event of the com- 
pany being formed the plaintiff should be appointed permanent 
solicitor tothe company. Thatis to say, a bargain is made between 
a professional man and Baylis which, so far as the case is con- 
cerned, does not appear to have been communicated to those who 
were invited to join the company, that if the former will advance 
money for the formation of the company, he shall be appointed 
permanent solicitor, and the company shall be obliged to employ 
him as their professional adviser. When the articles are pre- 
pared, they are so_by the plaintiff, and in them he inserts a clause 
which no doubt informs those who signed the articles of the 
arrangement, but does not appear to have been brought to the 
notice of those who joined from receiving circulars. This, I repeat, 
is not a proceeding which the Court would encourage in any way. 

I also wish to reserve my judgment as to whether a clause of 
this kind is obnoxious to the principles by which the Courts are 
governed in deciding on questions of public policy; but it does 
appear to me a grave question whether a contract under which a 
solicitor is not bound to give any particular services, but the com- 
pany, on the other hand, are bound to employ him for all their 
business, and to continue to do so, however incompetent he may 
prove to be in point of physical health or otherwise, until they 
can convict him of some positive misconduct, is a contract which 
the Courts would enforce. I prefer to reserve my judgment on 
the validity of such an agreement until a case arises which calls 
for a decision on that point. 

This case was first rested on the 118th Article. Articles of 
association, as is well known, follow the memorandum, which 
states the objects of the company, while the articles state the 
arrangement between the members. They are an agreement inter 
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socios, and in that view, if the introductory words are applied to 
Art. 118, it becomes a covenant »between the parties to it that 
they will employ the plaintiff. Now, so far as that is concerned, 
it is res inter alios acta, the plaintiff is no party to it. No doubt 
he thought that by inserting it he was making his employment 
safe as against the company ; but his relying on that view of the 
law does not alter the legal effect of the articles. This article is 
either a stipulation which would bind the members, or else a 
mandate to the directors. In either case it is a matter between 
the directors and shareholders, and not between them and the 
plaintiff. 

The matter has been put in another way. It is said, this, 
though not an agreement in itself, is at all events a statement of 
what had been agreed upon; it must have been intended to be 
brought to the plaintiffs knowledge, he has accepted and acted 
upon it, and therefore it is evidence of another agreement on which 
he can rely. Now it may be considered that Art. 118 would have 
warranted the directors in entering into an agreement with the 
plaintiff by which they should contract to employ the plaintiff; 
but I ask, was such a contract ever made? A joint stock company 
may act under their seal, or by the signature of their directors, 
which may have equal effect as their seal, or possibly by a reso- 
lution of the board. Nothing of the kind exists here; and if the 
article isnot an agreement on which the plaintiff can rely, there 
is nothing in the case before us but the fact of his employment, 
and that would entitle him to remuneration only for work he has 
done. This seems to us to dispose of the whole of the case; and 
I think that, irrespective of any question on the Statute of Frauds, 
the judgment of the Court below must be affirmed. 


Lorp CoLERIDGE, C.J., and Metuisu, L.J., concurred. 
Judgment affirmed. 


Solicitor for plaintiff: Plaintiff in person. 
Solicitors for defendants: Tucker, New, & Langdale. 
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RIDING v. SMITH. 


Defamation— Words spoken of an Assistant to a Trader—Injury to Business 
resulting therefrom—Special Damage—General Evidence of Loss of Trade. 


Action by a trader charging that the defendant falsely and nealiciously spoke 
and published of the wife of the plaintiff, who assisted him in his business, and in 
relation to such business, certain words charging her with having committed 
adultery upon the premises where the plaintiff resided and carried on business, 
whereby the plaintiff was injured in his business, and certain specified persons and 
others who had theretofore dealt with him ceased. to do so:— 

Held, that the action was maintainable on the ground that the injury to the 
plaintiff’s business was the natural consequence of the words spoken, which would 
prevent persons resorting to the plaintiff's shop: 

Held, also, that special damage might be proved by general evidence of the 
falling off of the plaintifi’s business, without shewing who the persons were who 
had ceased to deal with the plaintiff, or that they were the persons to whom the 
statements were made. 


THIS was an action tried before Pollock, ‘B., at the winter 
assizes at Manchester, in 1874. 

The action was originally brought by the plaintiff and his wife 
Margaret. The first count of the declaration charged that the 
present plaintiff was a grocer and draper, and that his wife assisted 
him in the conduct of his business, and that the defendant falsely 
and maliciously published of the plaintiff’s wife, in relation to the 
business and her conduct as such assistant in the same, certain 
words imputing to her the commission of adultery with one Joseph 
Abbott upon the premises where the plaintiff resided and carried 
on business, whereby the plaintiff was injured in his credit, and 
certain persons named and many others who had dealt with him 
ceased to do so. 

The second count charged injury to the credit and reputation 
of the plaintiff’s wife Margaret. 

The third count was by the now plaintiff in his own right, and 
charged that he carried on business as a grocer and draper, and 
was assisted in the conduct of the same by his wife Margaret, 
as in the first count mentioned, and thereupon the defendant 
falsely and maliciously spoke and published of the said Margaret 
the words in the first count. mentioned, whereby the plaintiff was 
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injured in his business as a grocer and draper, and the persons 


~ named and many others ceased to deal with him. 


The defendant pleaded not guilty and a justification. 

In the course of the trial the name of the plaintiffs wife as a 
party to the action was struck out, and the first and second counts 
were abandoned and struck out. 

At the trial it was proved that the words complained of were 
uttered in the presence of three or more persons. The person to 
whom they were addressed was on her way to the church of the 
district, where Joseph Abbott, who had been appointed to the 
incumbency, was about to read himself in. No evidence was 
given that any of the persons who heard the statement of the 
defendant had ceased to deal with the plaintiff, nor was there 
any evidence that particular persons had ceased to deal with the 
plaintiff, but there was evidence of a falling off in the profits of 
the business since the publication of the words complained of, 
and the plaintiff was unable to account for this falling off except 
as the consequence of the statements. 

A verdict was found for the plaintiff for 40s., but leave was 
reserved to the defendant to move to enter a verdict for him 
or a nonsuit. 

A rule nisi was accordingly obtained to enter a nonsuit or a 
verdict for the defendant on the ground that there was no evi- 
dence of special damage, or any damages sufficient to entitle the 
plaintiff to maintain the action, and to arrest the judgment on 
the ground that there was no sufficient statement of special 
damage or damages in the declaration to make the action main- 
tainable, and even if there was, that the action was not maintain- 
able at the suit of the plaintiff in respect of the alleged slanders 
on the wife. 


Ambrose, Q.C. (H. W. Worsley with him), shewed cause, but was 
stopped by the Court. 

Pope, Q.C., and Crompton, in support of the rule, contended that 
the action was not maintainable. The words not being actionable 
in themselves as slander of the wife, cannot be made go in a suit 
by the husband. The point was suggested in Saville v. Sweeny (di) 

(1) 4B. & AV 514, 
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and its never having been raised since is against it. Even if 
actionable with special damage, the damage to the plaintiff by the 
loss of custom arising from the repetition of the words is too 
remote. In Parkins y. Scott (1) Pollock, C.B., said: “ iVard y. 
Weeks (2) decided that where the words are not actionabie per se 
the original utterer of the slander is not liable, unless either the 
person who was influenced by them was present and heard them 
spoken, or the utterer authorized their repetition.” Diaon v. 
Smith (8) is to the same effect. Further, the allegation of special 
damage failed. It was not shewn that either of the persons named 
in the declaration had ceased to deal with the plaintiff, nor was it 
shewn that they were present when the slander was uttered. 


Keuty, C.B. I am of opinion that this rule should be dis- 
charged. At the trial, as the declaration originally stood, it was 
necessary to shew that the slander was actionable either in itself, 
or else by reason of some special damage arising from it. But in 
the course of the case it was agreed that the wife of the plaintiff 
should be dismissed from the action, which then remained in sub- 
stance not slander, but an action by the plaintiff, a trader, carry- 
ing on business, founded on an act done by the defendant which 
led to loss of trade and customers by the plaintiff. The action is 
this, that the defendant stated in the hearing of divers persons 
that the wife of the plaintiff, who assisted him in carrying on his 
business, had been guilty of adultery, so that customers ceased to 
deal at the shop. The two questions are, first, whether such an 
action is maintainable at all; and, secondly, whether it can be 
maintained without proof of something of the same kind as the 
special damage that would haye to be proved in an action for 
slander. It appears to me, as to the first point, that if a man 
states of another, who is a trader earning his livelihood by dealing 
in articles of trade, anything, be it what it may, the natural conse- 
quence of uttering which would be to injure the trade and prevent 
persons from resorting to the place of business, and it so leads to 
loss of trade, it is actionable. It is of little consequence whether 
the wrong is slander, or whether it is a statement of any other 


@) 1H. & 6,168; 31 L. J. (Ex) (2) 7 Bing, 211. 
331, (3) 5 H. & N. 450. 
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1876 nature calculated to prevent persons resorting to the shop of the 
Ring Plaintiff. Here the statementwas that the wife of the plaintiff 
cy, Was guilty of adultery, and it is the natural consequence of such a 


statement that persons should cease to resort to the shop. Sup- 
posing the statement made not to be slander, but something else 
calculated to injure the shopkeeper in the way of his trade, as for 
instance a statement that one of his shopmen was suffering from 
an infectious disease, such as scarlet fever, this would operate to 
prevent people coming to the shop; and whether it be slander or 
some other statement which has the effect I have mentioned, an 
action can, in my opinion, be maintained on the ground that it is 
a statement made to the public which would have the effect of 
preventing their resorting to the shop and buying goods of the 
owner. Then the question is, whether such a statement would be 
actionable without proof of special damage. That was requisite in 
the cases of slander which have been cited, but it does not follow 
that it is necessarily so in such an action as the present. The 
cases shew that in an action in respect of a statement made as to 
the wife or assistant of the plaintiff, the words would not be 
actionable as slander without proof of special damage, which must 
be established not merely by general evidence that the business 
has fallen off, but by shewing that particular persons have ceased 
to deal with the plaintiff. I hope the day will come when the prin- 
ciple of Ward y. Weeks (1) and that class of cases shall be brought 
under the consideration of the Court of last resort, for the purpose 
of determining whether a man who utters a slander in the presence 
of others is not responsible for all the natural effects which will 
arise from those persons going about and repeating the slaxder, 
though without any express authority on his part. 

Evans v. Harries (2) is an authority that, in an action for slander 
for words spoken of the plaintiff in his trade or business, it is com- 
petent for him to prove a general loss of custom, although the 
declaration has alleged the loss of particular customers as special 
damage. So, here, I think it is sufficient to shew that from the 
time of the injury being done the business has fallen off, and that 
it is unnecessary to prove that any particular persons have ceased 


(1) 7 Bing, 211, (2) 1H, & N, 251; 26 L, J. (Ex.) 31. 


VOL. I. EXCHEQUER DIVISION. 


to deal with the plaintiff. On both grounds, therefore, I think the 
plaintiff is entitled to succeed, and the rule must be discharged. 


Pottock, B. I am of the same opinion. The first question 
raised by the rule is, whether there is any evidence of special 
damage or any damages sufficient to entitle the plaintiff to main- 
tain this action, that is, whether the course taken at the trial in 
admitting general evidence that the plaintiff's custom had fallen 
off was right. If this were an action of slander, the case of Evans 
v. Harries (1) would be in point, and I think it clear that where 
the nature of the business is such and the nature of the words 
spoken such as not to admit of the production of evidence that 
particular persons hare been in consequence of a particular com- 
munication to them prevented from dealing with the plaintiffs, 
there general evidence is admissible. Then comes the more im- 
portant question, are the words spoken actionable, and are they 
shewn to have been so spoken as to be a sufficient cause of action ? 
I am of opinion that they are. The Courts have at all times 
been extremely careful as to verbal slander, but where you find 
that the nature of the words is such that damages would naturally 
follow from their being uttered, and that damage has arisen, then 
there is a cause of action. The decision in Ward vy. Weeks (2) is 
not applicable to a case like the present. In that case there was 
a specific allegation that a particular person, John Bryer, had 
declined to supply the plaintiff with goods on credit. Tindal, C.J., 
said that such a spontaneous and unauthorized communication as 
there took place, namely, the repetition of the words, which was 
the voluntary act of a free agent, could not be considered as the 
necessary consequence of the original uttering of the words. The 
facts of this case are different. The words were spoken on a 
public occasion when the clergyman was about to read himself in, 
in order that he might become the incumbent of the parish, and 
the defendant, in the presence of four persons at least, uttered 
words with regard to his conduct with the wife of the plaintiff. 
I think, therefore, that Ward v. Weeks (2) is not an authority 
applicable to this case, and that the action is maintainable. 


(1) 1 H. & N, 251; 26 L, J. (Ex.) 31. (2) 7 Bing. 211. 
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Hvuppuieston, B. Iam of the same opinion. The declaration 
when amended would stand thus: that the plaintiff carried on 
business as a grocer and draper, and was assisted in the conduct 
of his business by his wife, and that the defendant falsely and 
maliciously published of the plaintiff's wife in relation to the 
business that she had committed adultery, whereby the plaintiff 
was injured in his business and sustained special damage. I think 
it clear that on a declaration so framed an action might be main- 
tained. Then there is the question whether the allegation of 
special damage can be supported by general proof. This has been 
held in several cases, and Martin, B., in Evans v. Harries (1), 
pointed out the impossibility of a shopkeeper indicating the par- 
ticular customers whom he has lost, as he does not know them. 
Here there was evidence of loss of custom, and the plaintiff can 
assign no reason for it except the slander. I will only add that in 
Parkins v. Scott (2), Bramwell, B., expressed his entire concurrence 
in the law as laid down in Ward v. Weeks. (3) I think, therefore, 
that the action was maintainable and the evidence sufficient, and 
the rule must be discharged. 

Rule discharged. 


Solicitors for plaintiff: Johnson & Weatheralls, for Charles Hall, 
Accrington. 
Solicitors for defendant: Le Riche & Son, for G. W. Barlow, 


Accrington. 
(1) 1 H.& N.251; 26L.J.(Ex.) (2) 1 H. & 0.153; 31 L, J. (Ex) 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS] 


RUTHER, Arrettaxt; HARRIS axp AnoTuEr, ResponDENTS. 
Sulmon Fishery Act, 1861 (24 & 25 Vict. c. 109), s, 21—Forfeiture of Net. 


By s. 21 of 24 & 25 Vict. c. 109, “No person shall fish for, catch, or kill by 
any means other than a rod and line any salmon between 12 o’clock at noon 
on Saturday and 6 o’clock on Monday morning; and any person acting in contra- 
vention of this section shall forfeit all fish taken ‘by him, and any net or move- 
able instrument used by him in taking the same.” 

The respondents fished for salmon with a net during the prohibited hours, but 
they did not catch any fish :— 

Held, that the net having been used for the purpose of taking salmon, it had 
become forfeited. 


CasE stated by justices of Gloucestershire under 20 & 21 Vict. 
c. 49. 

The respondents were summoned by the appellant, a water- 
bailiff of the Severn fishery district, on an information under the 
“Salmon Fishery Act, 1873” (86 & 37 Vict. c. 71), charging that 
the respondents did resist and obstruct the appellant in the execu- 
tion of his duty as such water-bailiff. 

It appeared at the hearing that the appellant was duly ap- 
pointed a water-bailiff of the Severn fishery district ; that, before 
6 o'clock a.m. on Monday, the 10th of May, 1875, at Lydney, within 
the Severn fishery district, the appellant, with another water- 
bailiff and a police officer, found the respondents and other persons 
fishing for salmon in the river Severn, with nets used for catching 
salmon; that the appellant demanded one of the nets from the re- 
spondent Harris, but Harris refused to give it up; both the respon- 
dents knew that the appellant was a duly-appointed water-bailiff ; 
that the appellant attempted to seize the net, but the respon- 
dents resisted and obstructed him and prevented his seizing the 
net. It was not proved that the respondent Harris had actually 
caught any salmon, but the respondents were, during the weekly 
close time, contrary to s. 21 of the Salmon Fishery Act, 1861 
(24 & 25 Vict. c. 109), in the river Severn fishing for salmon by 
other means than a rod and line, and had with them nets for 
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catching salmon, and for this offence they had been convicted 


before the same justices. ~ 


It was contended on behalf of the respondents, that a water- 
bailiff had no authority under the Salmon Fishery Acts, 1861 to 
1878 (1), to seize any net or moveable instrument used in fishing 
for salmon during the weekly close time, unless salmon had been 
actually caught therein; that s. 36, subs. 3, of the Salmon Fishery 
Act, 1878, only authorized the water-bailiff to seize all fish and 
other articles forfeited in pursuance of the Salmon Fishery 
Acts, 1861 to 1873, and that s. 21 of the Salmon Fishery Act, 
1861, only provided that a person acting in contravention thereof 
should forfeit all fish taken by him, and any net or moveable in- 
strument used by him in taking the same, and that as it was not 
proved that any salmon was actually taken, no forfeiture arose. 

It was contended, on behalf of the appellant, that the instru- 
ments were forfeited by any one acting in contravention of s. 21. 
of the Salmon Fishery Act, 1861, and that section forbade not 
only the catching and killing but also the fishing for salmon; and: 
that it having been proved that the respondents were acting in 
contravention of this section, the net was thereupon forfeited and 
liable to seizure, 

The justices dismissed the summons. 

The question was, whether the net was an instrument forfeited 
under the Salmon Fishery Acts, 1861 to 1873. 


Willis Bund, for the appellant. The net was forfeited, for it is 


(1) By 24 & 25 Vict.c.109, s.21,No respect of each fish so taken between 
person shall fish for, catch, or kill, by 12 of the clock at noon on Saturday and 
any means other thanarodandline,any 6 of the clock on Monday morning. . .”” 
salmon between the hour of 12 of the By 28 & 29 Vict. c. 121, s. 27, 
clock at noon on Saturday and the hour —_water-bailiffs may be appointed. By 
of 6 of the clock on Monday morning; 36 & 37 Vict. c. 71, s. 36, any water- 
and any person acting in contravention bailiff appointed under the Salmon 
of this section shall forfeit all fish taken Fishery Acts, 1861 to 1873, acting in 
by him, and any net or moveable in- the limits of his district, may do ali 
strument used by him in taking the or any of the following things: By 
same, and in addition thereto shall subs. 3, “seize all fish and other articles. 
incur a penalty not exceeding 5/7. and forfeited in pursuance of the Salmon. 
a further penalty not exceeding 1/.in Fishery Acts, 1861 to 1873.” 
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not necessary that a salmon should be caught before the bailiff 
can seize. Sect. 21 of the Salmon Fishery Act, 1861, prohibits not 
only the catching and killing, but also the fishing for salmon, and 
a forfeiture of the net is imposed on any person acting in contra- 
vention of this section ; the respondents were acting in contrayen- 
tion of the section by fishing for salmon, and the net that they 
were using was employed in furtherance of their illegal purpose 
and was liable to forfeiture. The appellant was therefore right in 
attempting to seize it under s. 36, subs. 3, of the Salmon Fishery 
Act, 1873. 
The respondents did riot appear. 


CiEAssy, B. The question for our determination is whether the 
ne! which the appellant attempted to seize had been forfeited by 
force of the 21st section of the Salmon Fishery Act, 1861; and 
its solution depends entirely upon the construction of that enact- 
ment. A net is to be forfeited if it is used in contravention of 
the section ; and it appears to us to be the more rational course 
not to limit its provisions to cases where a salmon has been 
actually caught. No doubt the language at first sight appears 
to bear only the meaning put upon it by the justices; and we are 
bound to see that the construction contended for by the appel- 
lant’s counsel is clearly established; but I think that the section 
must mean that the net or moveable instrument is to be forfeited 
if itis used for the purpose of taking salmon. The 21st section 
forbids “ fishing for” salmon during a certain portion of the week ; 
the respondents fished during tlie prohibited time, and, therefore, 
they were clearly acting in contravention of the statute. It fol- 
lows that the net which they were using was forfeited, The 
decision of the justices was erroneous. 


Grove, J. Iam of the same opinion. It may be said that to 
some extent the offence is tied up with forfeiture; and it appears 
to me not to be open to doubt that a person would be acting in con- 
travention of the section merely by fishing for salmon, and would 
thereby incur a penalty ; but if the justices were right it would 
seem to follow that no penalty is imposed unless the fish is actually 
taken. I think that the words “ used by him in taking the same” 
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must mean “ used for the purpose,of taking the same,” and apply 


- when persons are unlawfully fishing for salmon with a net. It is 


no doubt a rule of interpretation that the grammatical construc- 
tion of a sentence must be followed, but this is not to be adopted 
when it leads to difficulty. I think it plain that the language of 
the section is not strictly accurate and grammatical ; and in my 
opinion it was intended that the net should be forfeited and the 
penalty incurred whenever persons were unlawfully using it in 
fishing, although no salmon might be caught. 


Fiexp, J., concurred. 
Case remitted to justices. 


Solicitor for appellant: Hugh C. Godfray. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


STEVENS, Arrettant ; EMSON, REesponDENT. 


Occasional Licence for Sale of Intowicating Liquors—Oonsent of Justice— 
Trregularity in obtaining Licence—25 & 26 Vict. c. 22, s. 18—26 & 27 Vict. 
c. 38, s. 20, subs, 1. 


By 25 & 26 Vict. c. 22, s. 18, and 26 & 27 Vict. c. 33, s. 20, subs. 1, an occa- 
sional licence for the sale of intoxicating liquors is to be granted by an officer of 
excise upon the written consent of a justice “ usually acting at the petty sessions 
or the petty sessional division within which the place of sale is situate.” 

The appellant obtained from a duly authorized officer of excise an occasional 
licence for the sale of intoxicating liquors; the justice who signed the written 
consent did not usually act for the petty sessional division within which the place 
of sale was situate. The appellant having sold intoxicating liquors at the time 
and place mentioned in the occasional licence, was convicted by justices of selling 
intoxicating liquors without a licence. It was not proved that the appellant had 
acted otherwise than bona fide :— 

Held, that although an irregularity had been committed in obtaining the 
licence, yet it protected the appellant from penal consequences, and that the 
conviction was wrong. 


CasE stated by justices of Somersetshire under 20 & 21 Vict. 
ce. 43. 


An information was preferred by the respondent against the 
appellant, charging that the appellant on the 21st of July, 1875, 
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did sell intoxicating liquors by retail, not having a licence duly 
authorizing him so to do. 

Upon the hearing it was proved on the part of the respondent 
that the appellant, who was a licensed victualler carrying on 
business at Bristol, on the 21st of July, 1875, on the occasion of 
an “ Odd Fellows” féte, sold intoxicating liquors in a tent erected 
in a field situate at Chew Magna, and within the petty sessional 
division of Temple Cloud. He had obtained an occasional licence 
from the duly authorized officer of excise, pursuant to the written 
consent of W. H. Miles, a justice of the peace for the county. 
The licence purported to.empower the appellant to sell intoxicating 
liquors on the day and at the place above mentioned. The con- 
sent described Miles as “a justice of the peace usually acting at 
the petty sessions for the petty sessional division within which the 
place of sale . . . . is situated.” It was contrary to the fact that 
Miles usually acted for the petty sessional division within which 
the place of sale was situate. The justices convicted the appellant. 

The question for the opinion of the Court was whether the 
sales under the occasional licence obtained as above mentioned 


were illegal. 


Arthur Charles, for the appellant. The conviction was wrong. 
The licence was valid under 25 Vict. c. 22, 8. 13, and 26 & 27 Vict. 
c. 83, s. 20, subs. 1 (1), although a mistake may have been com- 


(1) By 25 Vict. c. 22, s. 13, “It shall 
be lawful for the commissioners of inland 
revenue, whenever they shall consider 
it conducive to public convenience, com- 
fort, and order, and with the consents 
in writing of two justices of the peace 
usually acting at the petty sessions for 
the petty sessional division within 
which the place of sale is situate, to 
authorize any officer of excise to grant 
to any person who shall be duly autho- 
rized to keep a common inn, alehouse, 
or victualling house, and who shall 
have taken out the proper excise licences 
to sell therein beer, spirits, wine, or 
tobacco, an occasional licence under 
this Act empowering him to sell the 
like articles for which he shall have 


taken out such licences as aforesaid at 
any such other place and for and during 
such space or period of time not exceed- 
ing three consecutive days at any one 
time as the said commissioners shall 
approve, and as shall be specified in 
such occasional licence ; and any person 
who shall have taken out such occa- 
sional licence shall not be liable to any 
penalty or forfeiture whatever by reason 
or on account of his selling the articles 
mentioned in the said licence during 
the time and at the place specified 
therein.” 

By 26 & 27 Vict. c. 33, s. 20, 
subs. 1, the consent of one justice is 
substituted for that of two. 
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mitted in the mode of obtaining it: if the appellant had acted 
fraudulently, the case might be different. Whilst the licence 
existed, it gave full protection to the holder. It would be wrong 
to convict the appellant, who acted bona fide. 

The respondent did not appear. 


Cuirassy, B. Iam of opinion that the contention of the appel- 
lant’s counsel is correct. Ido not think that the legislature meant 
to render void an occasional licence, because a mere irregularity is 
committed. Here the consent of the proper justice was not 
obtained, and the 25 Vict. c. 22,s. 18 was not complied with ; 
but as there is no proof of fraud, I think the licence protected the 
appellant. 


Grove, J. I am of the same opinion, although I confess I 
should have been better pleased if the respondent had been repre- 
sented by counsel. 


Fiewp, J., concurred. 


Judgment for the appellant. (1) 
Solicitors for the appellant : Gregory, Roweliffes, & Co. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


BARNES, AppetLant; EDDLESTON, Resronpent. 


Public Health Act, 1875 (88 & 39 Vict. c. 55), s. 348—Liability under Repealed 
Lnactment—Prohibition of Recurrence of Nuisance. 


By s. 343 of 38 & 39 Vict. c. 55, which came into force on the 11th of August, 
1875, 18 & 19 Vict. c. 121, and 29 & 30 Vict. c. 90, are repealed, with a proviso 
that “ this repeal shall not affect any right or liability acquired, accrued, or in- 
curred under any enactment hereby repealed.” 

An order under 18 & 19 Vict. c. 121, and 29 & 30 Vict. c. 90, to discontinue 


(1) The decision in this case seems 81; see also Rew v. Price, Caldecott, 
to be supported by the opinions ex- 3805: cited in Paley on Sum. Con, 143 
pressed by some of the judges of the (5th ed.). 

King’s Bench in Rex v. Bryan, Andr. 
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the sending forth of black smoke from a certain chimney in such quantity as to 


be a nuisance was made by justices and served on the respondent on the 24th —— 


of May, 1875. On the 12th of August, 1875, black smoke was emitted from the 
chimney in such quantity as to be a nuisance. The respondent having been sum- 
moned before justices for a disobedience of the order, they dismissed the summons 
upon the ground that the statutes under which the order was made had been re- 
pealed on the 11th of August. 

Held, that the order was a “liability” within the proviso in 38 & 39 Vict. 
c. 55, s, 343, that it continued in force notwithstanding the repeal of the statutes 
under which it was made, and that the decision of the justices was erroneous. 


Cass stated by justices of the West Riding of Yorkshire under 
20 & 21 Vict. c. 43. 

The respondent was summoned to answer an information laid by 
the appellant charging that the respondent had not obeyed a 
certain order, dated the 15th of May, 1875, and made by two jus- 
tices under ss. 12 and 18 of the Nuisances Removal Act, 1855 
(18 & 19 Vict.c. 121), and ss. 19 & 20 of the Sanitary Act, 1866 


(29 & 30 Vict. e. 90). (1) 


(1) By s. 12 of the Nuisances Re- 
moval Act for England, 1855 (18 & 19 
Vict. c. 121), the local authority may 
cause complaint of a nuisance to be 
made before a justice of the peace ; 
“and such justice shall thereupon issue 
a summons requiring the person by 
whose act, default, permission, or suf- 
ferance the nuisance arises or continues, 
or if such person cannot be found or 
ascertained, the owner or occupier of the 
premises on which the nuisance arises, 
to appear before any two justices in 
petty sessions assembled at their usual 
place of meeting, who shall proceed to 
inquire into the said complaint ; and if 
it be proved to their satisfaction that 
the nuisance exists .... or if removed 
or discontinued since the notice was 
given that it is likely to recur or to be 
repeated, the justices shall make an 
order in writing under their hands and 
seals on such person, owner, or occu- 
pier, for the abatement or disconti- 
nuance or prohibition of the nuisance.” 
Sect. 18, after containing directions as to 


the order of abatement, enacted that 
“if the justices are of opinion that such 
or the like nuisance is likely to recur, 
the justices may further prohibit the 
recurrence of it.” 

By s. 14, “Any person knowingly 
and wilfully acting contrary to the said 
order of prohibition shall be liable for 
every such offence to a penalty not ex- 
ceeding twenty shillings per day during 
such contrary action.” 

By 28 & 24 Vict. c. 77, s. 18,’upon 
the complaint of an “inhabitant of any 
parish or place of the existence of any 
nuisance on any private premises in the 
same parish or place,” justices might 
proceed asin cascs where complaint was 
made by a local authority under s. 12 
of the Nuisances Removal Act, 1855. 

By the Sanitary Act, 1866 (29 & 30 
Vict. c. 90), s. 14, the expression 
“Nuisances Removal Acts” was de- 
clared to mean 18 & 19 Vict. c. 121, and 
23 & 24 Vict. c. 77. 

By s. 19, the word ‘“ nuisances,” 
under the ‘“‘ Nuisances Removal Acts,” 
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At the hearing it was proved and admitted that the order was 
duly served on the respondent on the 24th of May, 1875. It 
recited that a complaint had been made by the appellant that 
the respondent unlawfully did send forth black smoke from a 
chimney belonging to certain premises occupied by him, not being 
the chimney of a private dwelling-house, in such quantity as to 
be a nuisance, and the nuisance was caused by the act or default 
of the respondent and was likely to recur. The order, after 
finding the foregoing recitals to be proved, directed that the 
respondent should discontinue the nuisance, and prohibited the 
recurrence thereof. It was also proved and admitted that on 
the 12th of August, 1875, dense black smoke was emitted from 
the chimney mentioned in the order in such a quantity as to be a 
nuisance. 

The respondent contended that, inasmuch as on the 11th of 
August, 1875, the Public Health Act, 1875 (88 & 39 Vict. c. 55), 
had come into operation and had repealed the 18 & 19 Vict. c. 121, 
and also that part of 29 & 30 Vict. c. 90, by virtue of which the 
order of the 15th of May, 1875, was made, and the offence alleged 
having been committed on the 12th of August, and after the repeal 
of the last-named statutes, the information was nota legal proceed- 
ing in respect of a penalty incurred before the repeal of those 
enactments. The appellant contended that inasmuch as the order 
of the 15th of May, 1875, was something “ duly done” under one 


included “ any chimney (not being the 
chimney of a private dwelling house) 
sending forth black smoke in such 
quantity as to be a nuisance.” 

The Public Health Act, 1875 (88 & 
89 Vict. c. 55), s. 91, and the following 
sections contain provisions similar to the 
foregoing enactments. Sect. 348 re- 
peals; amongst other statutes, 18 & 19 
Vict. c. 121, and that part of 29 & 30 
Vict. c. 90, by virtue of which the 
order above mentioned was made, with 
a proviso that “this repeal shall not 
affect (a4) anything duly done or suf- 
fered under any enactment hereby re- 


pealed; or (8) any right or liability 
acquired, accrued, or incurred, under 
any enactment hereby repealed... . 
or (d), any penalty, forfeiture, or 
punishment incurred in respect of 
any offence committed against any en- 
actment hereby repealed; or (e), any 
investigation, legal proceeding, or re- 
medy, in respect of any such right, 
liability . . .. penalty, forfeiture, or 
punishment as aforesaid ; and any such 
investigation, legal proceeding, and re- 
medy may be carried on as if this Act 
had not been passed. 
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of the repealed enactments, and as the hearing of the summons 
was “a legal proceeding in respect of a penalty incurred ” against 
one of the repealed enactments, such investigation and legal pro- 
ceedings might be carried on as though the Act of 38 & 39 Vict. 
c. 55, had not been passed, and that the respondent ought to be 
convicted. The justices dismissed the summons. 


Anstie, for the appellant. The order was lawfully made and was 
intended to be permanent ; it was therefore in force at the time of 
the coming into operation of the Public Health Act, 1855, and 
that statute has not affected it, because s. 343, subs. (b), preserves 
every “liability ” incurred under a repealed enactment. Here the 
order imposed upon the respondent a duty which he was bound to 
perform ; he was in a different position from the rest of the Queen’s 
subjects and was under a special obligation; he was therefore 
under a “ liability” within the meaning of the saving clause. The 
word cannot mean merely the penal consequence for a breach of a 
repealed enactment; for that would be met by “a penalty, forfei- 
ture, or punishment ” under subs. (d). 

Maule, Q.C., for the respondent. The order created no “ lia- 
bility ” within the meaning of the saving clause; the word there 
means exposure to penal consequences for a wrongful act com- 
mitted whilst the repealed acts were still in force. The order can 
have no greater force than a statute; under a statute no liability 
is incurred until it is broken, and similarly under the order no 
liability arises until it is contravened ; here, therefore, no liability 
existed upon the 11th of August, which could be preserved by the 
saving clause. The sections under which the order was made are 
in effect re-enacted in the Public Health Act, 1875, and it could 
not be the intention to preserve them by the saving clause. 

Anstie in reply. 


Cizassy, B. It appears to me that the appeal ought to be 
allowed. The question turns upon the Public Health Act, 1875, 
s. 343, which repeals many prior enactments; it contains, how- 
ever, several subsections which preserve portions of the statutes 
thereby abrogated. The effect of the saving clauses is that for all 
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purposes the unrepealed portions remain just as if the Public 
, Health Act, 1855, had not been passed. I neéd not say that the 
order is a thing “ duly done” within the meaning of subs. (a), as 
appears to have been contended before the justices; but I think 
it created a “liability ” which subs. (b) has preserved. The re- 
spondent was liable to a penalty upon breach of its directions, as 
is plain from the express words of the Nuisances Removal Act, 
1855, s. 14; and his position seems to me to be unaffected by the 
repeal of the statute under which it was made. The counsel for 
the respondent has contended that “ liability ” means only exposure 
to penal consequences for an act done during the existence of the 
repealed enactments. I cannot agree with this narrow construc- 
tion; but I may remark that the respondent had committed a 
breach of the law during the existence of the repealed enactments, 
and that breach justified the making of the order under which the 
liability was created. The case must be remitted to the justices 
with an intimation that their decision was erroneous. 


Grove, J.. I have had some doubt, but not sufficient to induce 
me to dissent from the judgment of my learned Brothers. 


Fieup, J. I agree with the view of my Brother Cleasby. 
Case remitted to justices. 


Solicitors for appellant: Layton & Jaques, for Holroyde & Smith, 
Halifax. 


Solicitors for respondent: Bower & Cotton. 
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GLEAVES v. MARRINER. 


Ecclesiastical Dilapidations Act, 1871 (34 & 85 Vict. c. 48), ss. 29, 58— Avoidance 
of Benefice—Dilapidations—Time for Surveyor to make his Inspection and 
Report. 


Within three calendar months after the avoidance of a benefice by resignation 
the bishop of the diocese directed the surveyor to inspect the buildings which 
were out of repair. After the expiration of the three months the surveyor in- 
spected and reported to the bishop, who thereupon, under the Ecclesiastical 
Dilapidations Act, 1871, made an order for the cost of the repairs. The new 
incumbent having brought an action upon the order against the late incumbent, 
the latter pleaded that the surveyor neither inspected nor reported within the 
three months limited by s, 29 :— 

Lcld, that this was no defence to the action, for the three months mentioned 
in the section refer not to the surveyor’s inspection and report, but to the 
bishop’s direction to the surveyor. 

Quezre, whether, even as to the bishop, the section is more than directory. 


Tue declaration alleged that, before the making of the order 
hereinafter mentioned, the defendant was the incumbent of the 
benefice of Silsden, and, as such, was seised of certain buildings 
and premises, and after the 1st of August, 1871 (the commencement 
of the Ecclesiastical Dilapidations Act, 1871), the benefice became 
avoided by the resignation of the defendant, who thereupon be- 
came the late incumbent thereof within the meaning of the Act, and 
the plaintiff afterwards became the new incumbent within the 
meaning of the Act; that, at the time of the defendant’s resigna- 
tion, the buildings and premises were dilapidated and out of 
repair, and the defendant was liable to make good the dilapida- 
tions, and thereupon, and within three calendar months after the 
avoidance of the benefice, the bishop of the diocese directed the 
surveyor of the diocese to inspect, and the surveyor inspected the 
buildings of the benefice, and reported to the bishop that the sum 
of 3147. 13s. was required to make good the dilapidations to which 
the defendant was liable as aforesaid: that afterwards, and after 
consideration of the whole matter, the bishop duly made an order 
in compliance with the Act, and thereby stated the repairs and 
their cost, amounting to 3140. 13s., to which the defendant was 
liable : that all conditions had been fulfilled, &c., necessary to 
entitle the plaintiff to have the defendant pay the 314J. 13s. 
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and to maintain this action, yet the defendant had not paid it, or 
any part. : ~ 

Pleas: 2. That the surveyor did not inspect the buidings within 
three calendar months after the avoidance. 

3. That the surveyor did not report to the bishop what sum was 
required to make good the dilapidations for which the defendant 
was liable within three calendar months after the avoidance. 

Demurrer to the pleas and joinder. 


Cave, Q.C. (F. H. Scott with him), for the plaintiff. The pleas 
are bad on two grounds, either of which is sufficient to support the 
demurrer: 1. The limitation of three months imposed by s. 29 of 
the Ecclesiastical Dilapidations Act, 1871 (84 & 35 Vict. c. 43 (1) ), 
refers, both in grammar and sense, to the bishop alone. It cannot 
apply to the surveyor, for if the bishop were at a great distance at 
the time of the avoidance, it might be impossible to communicate 
with him in time for the surveyor to inspect and report within 
the three months. 2. The section is only directory, not impera- 
tive, otherwise the plaintiff’s remedy would be barred by a delay 
in those over whom he has no control, for, by s. 53, he can only 
recover upon an order. 

The Court then called on 

Manisty, Q.C. (Forbes with him), for the defendant. Before the 
Act, the practice was to settle the question of dilapidations im- 
mediately after the death of the incumbent, and the Act was 
merely in substitution of the old practice. The object of the Act 


(1) Sect. 29: “‘ Within three calendar 
months after the avoidance of any 
benefice after the commencement of 
this Act, unless the late incumbent 
shall under this Act be free from all 
liability to dilapidations, the bishop 
shall direct the surveyor who shall in- 
spect the buildings of such benefice, 
and report to the bishop what sum, if 
any, is required to make good the di- 
lapidations to which the late incumbent 
or his estate is liable... . . 5 

Sect. 30—35 regulate the sending 
in of the surveyor’s report and the 
making of the order by the bishop. 


Sect. 36: “The sum stated in the 
order as the cost of the repairs shall be 
a debt due from the late incumbent, 
his executors or administrators, to the 
new incumbent, and shall be recover- 
able at law or in equity.” 

Sect. 53: ‘ No sum shall be recover- 
able for dilapidations in respect of any 
benefice becoming vacant after the 
commencement of this Act, and to 
which this Act shall be applicable, un- 
less the claim for such sum be founded 
on an order made under the provisions 
of this Act.” 
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is to insure a speedy inspection and report, and for the obvious 
reason that dilapidations increase by time, and the liability of the 
estate of the late incumbent will be indefinitely larger if the time 
for inspecting is unlimited. When a benefice is full, and under 
sequestration, the surveyor shall inspect “as soon as conveniently 
may be” after the bishop’s direction (ss. 12, 13, 14), because in 
such cases speed is of no consequence. The difference between 
this language and that in s. 29 brings out plainly the intention of 
the Act when a benefice is avoided. 
Cave, Q.C., was not heard in reply. 


BRAMWELL, B. This is very plain. The limitation of time is 
not in respect of the surveyor. The words are, “ within three 
calendar months after the avoidance . . . . the bishop shall direct 
the surveyor who shall inspect... . and report.” If they had 
been, “and the surveyor shall inspect,” &c., there would have been 
a possibility of suggesting that the three months applied to the 
surveyor ; but even then I doubt if they would. 

Besides this—and it is not to be supposed that I say anything 
to the contrary—there is the question whether the limitation of 
three months is anything more than directory, even as regards the 
bishop. 


Cieassy, B. I am of the same opinion. It would be strange 
if the plaintiff were to lose his right against the late incumbent 
because the bishop delays directing the surveyor till the three 
months are nearly expired, so that the surveyor has no time to 
inspect and report within the three months. 


AMPHLETT, B, I am of the same opinion. I am far from 
saying that if, from accident or necessity, the bishop omitted to 
direct the surveyor within the three months, the late incumbent's 


estate would be free. 
Judgment for the plaintiff, 


Solicitors for plaintiff: Scott, Jarmain, & Trass, for F.C. Mayer, 


Burslem. 
Solicitors for defendant: Bell, Brodrick, & Gray, for Weather- 
head & Burr, Keighley. 
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[IN THE COURT OF APPEAL] 


SWINTON v. BAILEY anp OTHERs. 
Will made before 18838—Obliteration of Devise or Clause—Revocation—Statute 
of Frauds (29 Car. 2, c. 3), s. 6. 


A testator, who died before 1838, by a will duly executed and attested de- 
vised realty to his mother, ‘“ Elizabeth Eley her heirs and assigns for ever.” 
After execution he drew his pen through the words “ Eley her heirs and assigns for 
ever” and wrote the word “Eley” above the erased words. On the question 
whether the obliteration cut down the devise from an estate in fee to an estate 
for life, as being a revocation of a devise or of a clause within s. 6 of the Statute 
of Frauds :— 

Held (reversing the judgment of the Exchequer Division), that there was a 
revocation of a clause within the statute; and that the mother took an estate for 
life only. 


EsEcTMENT. At the trial before Brett J., without a jury, at 
the Lincolnshire Spring Assizes, 1875, the following facts were 
agreed to by counsel. The will of Joseph Eley, made in 1826, 
and attested by three witnesses, contained (inter alia) the fol- 
lowing words: “ Being desirous in case of my death prior to the 
decease of my dear mother Elizabeth Eley of making some: 
farther provision for her I therefore give and ‘devise unto her 
my said mother Elizabeth Eley” certain messuages, lands, tene- 
ments, and hereditaments (part of which were the subject of this 
action), “to hold unto my said mother Elizabeth Eley her heirs 
and assigns for ever.” Through the words “Eley her heirs and 
assigns for ever” a line had been drawn, as if by a pen, and 
above the erased words was written the word “Eley.” This erasure 
was not noticed in the attestation clause, nor otherwise attested. 
The testator died in 1836, and the will was proved the same year 
by his mother, the executrix, who made an affidavit that after the 
testator’s death she found the will with the above erasures. She 
died in 1859. The plaintiff contended that the words “her heirs 
and assigns for ever” were to be read as part of the will, so as to 
give the testator’s mother an estate in fee simple; and if this 
contention were correct, the plaintiff, as heir-at-law of her devisee, 
would be entitled to the verdict. The defendants contended that 
the will was to be read without those words, so as to give the 
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testator’s mother an estate for life only; and if this view pre- 
vailed, the defendants, who claimed through the testator’s heir- 
at-law, would be entitled to the verdict. Brett, J., entered the 
verdict for the defendants, reserving leave to the plaintiff to 
move to enter it for him, the Court to be at liberty to draw 
inferences of fact. 

A rule nisi having been accordingly obtained in the Exchequer 
Division to enter the verdict for the plaintiff on the ground that 
there was no proof that the erasures were made by the testator 
animo reyocandi, and that there was no proof that the estate in fee 
simple was intended to be cut down to a life estate, and was so 
cut down accordingly, the Court to draw inferences of fact, 


Noy. 18, 1875. Wills, Q.C., Mellor, Q.C., and Dunning, for 
the defendants, shewed cause. The obliteration of the words 
cut down the devise to the mother from an estate in fee to an 
estate for life: it was a revocation pro tanto of a devise, or at 
least of a clause thereof, under s. 6 of the Statute of Frauds (29 
Car. 2, c. 3) (1): Larkins vy. Larkins (2) and Short v. Smith. (3) 
In Larkins y. Larkins (2) the testator, having devised lands to 
three trustees, struck out the name of one, and the Court decided 
directly that the obliteration did not revoke the devise to the 
three, and were of opinion that it revoked the devise to the 
obliterated trustee only. A similar opinion was expressed in Short 
y. Smith (3), and the present case is undistinguishable in principle. 
If the testator had said, “ I devise the lands to Elizabeth Eley, and 
I devise the lands to her, her heirs, and assigns for ever,’ and had 


(1) Sect. 6: “No devise in writing 
of lands, tenements, or hereditaments, 
nor any clause thereof, shall at any 
time after the said four and twentieth 
day of June be revocable otherwise 
than by some other will or codicil in 
writing, or other writing declaring the 
same, or by burning, cancelling, tear- 
ing, or obliterating the same by the 
testator himself or in his presence, and 
by his directions and consent; but all 
devises and bequests of lands and tene- 
ments shall remain and continue in 


force until the same be burnt, cancelled, 
torn, or obliterated by the testator or 
his directions in manner aforesaid, or 
unless the same be altered by some 
other will or codicil in writing or other 
writing of the devisor, signed in the 
presence of three or four witnesses 
declaring the same; any former law or 
usage to the contrary notwithstand- 
ing.” 

(2) 3B. & P.16 109. 

(8) 4 East, 419. 
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then struck out the words “I devise the lands to her, her heirs, 
and assigns for ever,” could there be any doubt that it would have 
been an obliteration of a devise or of a clause within the statute ? 
The only difference between that devise and the present words 
is one of grammar. [They also referred to 1 Jarm. Wills, 3rd. ed. 
p. 125; Humphries v. Taylor, 8 Bac. Abr. ed. 1832, tit. Wills, 
p- 500; Ex parte Ilchester (1); and the notes to Duppa v. Mayo, 
1 Notes to Wms. Saund. p. 424. The original will was shewn to 
the Court, and the question whether the words were obliterated 
before or after execution, and whether by the testator or some one 
else, was discussed, and Oooper v. Bockett (2) cited, but the Court 
held that those points were not open to the plaintiff upon this 
rule. | 

Gill (Waddy, Q.C., with him), for the plaintiff, supported the 


rule. 


Ketry, C.B. The rule must be absolute to enter the verdict for 
the plaintiff. The question appears to me a plain one, depending 
on the express and unambiguous words of the Statute of Frauds. 
By his will, made in 1826, and therefore before the Wills Act of 
1837 came into operation, the testator devised a messuage and 
lands to his mother, “Elizabeth Eley her heirs and assigns for 
ever.” The will thus written devised the realty to the mother in 
fee simple. The question whether the words “ Eley her heirs or 
assigns for ever ” were obliterated by the testator himself was not 
raised at the trial, and is not mentioned in the rule. If it were 
necessary to decide that, I should be inclined to hold that they 
were not obliterated by the testator; but I do not rely on that 
point, I assume that after the execution and attestation, the testa- 
tor himself obliterated the words “Eley her heirs and assigns for 
ever” and interlined the word “ Eley.” The question is whether 
the obliteration had the effect of revoking that portion of the devise 
contained in the words “ her heirs and assigns for ever,” and so con- 
verting the estate devised to the mother from an estate in fee to 
an estate for life. The question depends on the true construction 
of s. 6 of the Statute of Frauds. I think the obliteration had no 
such effect, because I think it plain that the words of s. 6 mean 

(1) 7 Ves. 348. (2) 4 Moo. P. C, 419. 
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that to constitute a revocation of a will, devise, or clause there 
must be an obliteration of one entire and complete will, devise, 
or clause. This was not an obliteration of a will, devise, or clause, 
but merely of certain words which mean nothing taken by them- 
selves. [His Lordship read the first half of s.6.] Now, if the 
words “her heirs and assigns for ever” stood alone, what effect 
could they have? None whatever. Then can the words con- 
stitute a “devise or clause” within the meaning of s.6? The 
question answers itself. The word “revocation,” therefore, in re- 
ference to such words, is inapplicable and insensible. 

But if there could be any doubt as to the intention of the legis- 
lature, it would be set at rest by the latter half of s. 6. [His 
Lordship read it.] That enacts that all devises shall remain in 
force until the same be obliterated. What is the meaning of the 
word “same?” Has this devise, “I devise certain lands unto my 
mother Elizabeth Eley her heirs and assigns for ever,” which is 
one complete devise, been revoked or touched in any way except 
by the obliteration mentioned? It would be quite a different 
matter if the statute spoke of an “alteration by obliteration.” 
There is nothing here revoked, though the effect of the devise is 
entirely altered by the obliteration. I think, therefore, that this 
case is not within the words or the intention of the legislature. 

As to the authorities, only two cases have been cited which have 
any substantial bearing on the question. In the first, Larkins v. 
Larkins (1), the marginal note is “if a testator, having executed 
a devise of lands, in the presence of three witnesses, to two persons 
as joint tenants in fee, afterwards strike out the name of one of the 
devisees, and there be no republication, the erasure will only 
operate as a revocation of the will pro tanto.” There the oblitera- 
tion operated as a revocation of the estate to one of the trustees, 
but in that case the words struck out were a complete devise to 
him, and the obliteration produced the same effect as if he had 
died, the other trustees taking the whole. 

The same remark holds good of Short v. Smith. (2) The 
marginal note is “ where one devised land to two trustees in trust 
for certain purposes, by a will duly executed and attested, and he 
afterwards struck out the name of one of those trustees, and 


(1) 8B. & P. 16. (2) 4 East, 419. 
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inserted the names of two others, leaving the general purposes of 
the trust unaltered, though varying in certain particulars, and did 
not republish his will: held, that his intent appearing to be only 
to revoke by the substitution of another good devise to other 
trustees, as such new devise could not take effect for want of the 
proper requisites of the Statute of Frauds, it should not operate 
as a revocation; or at most, it could only operate as a revocation 
pro tanto as to the trustee whose name was obliterated, leaving 
the devise good as to the old trustee whose name was retained.” 

In this case, as in Larkins v. Larkins (1), although in form 
there was but one devise contained in one sentence governed by 
the same words at the beginning and end, yet in reality there were 
two devises, each being complete as to each trustee. Therefore, 
even assuming it to have been indirectly held in Short v. Smith (2) 
that the obliteration of the name of one trustee operated as a re- 
vocation as to that trustee, yet it was a revocation of a perfect 
devise, and if so, there was within the statute an obliteration of a 
devise, and not of a few words in the middle of a devise. 

No case has been cited, and I do not believe there is any, which 
decides that the alteration of words in a devise, so as to convert an 
estate in fee into an estate for life, is an obliteration of a devise 
within the statute. To be a revocation within the statute, I think 
it must be an obliteration of an entire and complete devise or 
clause, and that the plaintiff is therefore entitled to the verdict. 


Cueasby, B. Iam of thesame opinion. The striking out of the 
words “her heirs and assigns for ever” is not, as it seems to me, 
an obliteration of a devise or clause within the words of s. 6, nor 
within the intention of the section. If instead of the words “ her 
heirs and assigns for ever,” the expression had been “ absolutely,” 
or words of the same import, so that what would otherwise be an 
estate for life was enlarged into an estate in fee, could it be said 
that the obliteration of the word “absolutely” was an obliteration 
of a devise or clause? It would be monstrous. But the effect 
must be the same in the present case. 

Then should we be justified in giving a liberal construction to 
the statute and extending its scope so as to include a qualification 


(1) 3B, & P. 16, (2) 4 East, 419. 
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of a devise or clause? I think not; because there is a real differ- 
ence between a clear, definite act revoking a devise or clause, and 
doing something which perhaps depends on a legal view or legal 
knowledge. The words obliterated might be thought imma- 
terial, or it might not have been considered what effect the obliter- 
ation would have. I think, therefore, there is no reason for 
‘going beyond the language of the statute and extending it toa 
qualification of a devise or clause. 

The authorities stand clear of the present case. In both the 
cases referred to by my Lord there was an obliteration of a 
devise. $ 


AMPHLETT, B, Iam of the same opinion. If the point had 
been properly made at the trial and were now open, a good deal 
might be said for the view that the obliteration was not made by 
the testator; but it must be assumed that it was made by him 
after the will was executed. It is clear the legislature intended 
to make a distinction between the revocation of a will, devise, or 
clause, and any alteration of either. I agree with the Chief Baron 
that this is not an obliteration of a perfect devise or clause. It is 
clear that the object of the testator was to alter the devise, to cut 
it down from an estate in fee to an estate for life. 

Larkins vy. Larkins (1) has been a little misunderstood. There 
the testator devised lands to three trustees, Larkins, Enderby, 
and George Smith, their heirs and assigns, upon trust, and oblite- 
rated the name of George Smith. It was not there argued that the 
obliteration of Smith’s name was not a revocation as to him. 
The point was a different one—whether, admitting that the devise 
to Smith was revoked, the obliteration operated as a revocation 
of the devise to the other trustees. That was the only question, 
and it was decided that when Smith’s name was struck out, the 
whole estate was given to the others, The question for the opinion 
of the Court was “whether the devise of the estate at_Cal- 
cutta to the trustees named in the said testator’s will to be sold, 
was revoked by the testator’s having struck out the name of 
George Smith, one of such trustees, after the execution of his said 
will.” It was held that it was not a revocation of the devise to the 


(1) 3B, & P. 16, 109, 
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trustees, and Chambre, J., referring to the argument that the re- 
maining devisees would take a larger interest, said that that argu- 
ment did not apply, because the devisees being joint tenants, were 
seized per my et per tout, and if one joint tenant died in the life- 
time of the testator, the other joint tenant took the whole of the 
estate by force of the original devise. That was a very different 
case to the present. Here there was no animus revocandi, or 
rather the intention was to revoke the estate in fee, and give an 
estate for life, a gift which could not be valid because it was not 
attested as required by the statute. 
Rule absolute. 


Feb. 23, 1876. From this judgment the defendants appealed, 
and during the argument before the Court of Appeal the original 
will was shewn to the Court, and Cave, Q.C., for the plaintiff, 
admitted that he could not, for the purposes of the appeal, deny 
that the obliteration was made by the testator himself, or in his 
presence, and by his directions and consent. 


Wills, Q.C., and Mellor, Q.C. (with them Dunning), for the de- 
fendants, appellants. The object of ss. 5 and 6 of the Statute of 
Frauds was to secure better evidence of acts done by a testator, by 
way of revoking or otherwise affecting his will. The modes of 
revocation existed before, and were not invented by the statute. 
In s. 6, “nor any clause thereof” means any clause of a devise, and 
“clause” is not a term of art, but is equivalent to the expression 
“any part,” used in ss. 20 and 22 of the Wills Act, 1837 (7 Wm. 4 
& 1 Vict. c. 26). Sir H. Jenner Fust appears to have considered the 
two statutes as identical in this respect, for in Goods of Francis. 
Lambert (1), after the execution of a will, which was made in 1837, 
the testator cut out parts of one sheet, and Sir H. J. Fust said, 
“It is immaterial whether it was done before or after the Ist of 
January, 1838, for under the 20th section of the Act (7 Wm. 4 
& 1 Vict. c. 26) a will may be revoked in part as well as in the 
whole by burning, tearing, or otherwise destroying with intention 
to revoke. There can be no doubt that the testator intended to 


(1) 1 No. Cas. 181. 
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revoke the part removed, and that it was his own act; the paper 
is therefore revoked pro tanto, and good for the other parts.” 
Probate was granted without the removed parts. The same judge 
gave a decision to the same effect in Goods of Cooke (1), as 
to a will made since 1838. To constitute a revocation under 
s. 6 of the Statute _of Frauds, an obliteration must leave the un- 
obliterated part of a devise effective and sensible. Provided it 
does that it satisfies the section. In the present case the unob- 
literated words are an effective devise of an estate for life. An 
estate in fee simple is composed of an estate for life, with re- 
mainder by way of limitation to the heirs. If, instead of the 
existing words the testator had said, “I devise the lands to my 
mother for life, and after her death I devise the lands to her heirs 
for ever,” that would, by the rule in Shelley’s Case (2), have given an 
estate in fee simple to the mother, and if the testator had struck 
out all the words except “I devise the lands to my mother for life,” 
that would manifestly have been an obliteration of a devise or of 
a clause within s. 6. There is no substantial difference between 
such a devise and the present. This argument was rejected as 
almost unworthy of consideration by the Exchequer Division, who 
apparently held that “clause” means nothing less than an entire 
and complete grammatical sentence, with a nominative, a verb, &c., 
in their proper places. 

[Cocxzurn, C.J. The Exchequer Division held that the words 
obliterated were neither a devise nor a “clause,” within s. 6. 
But if so, then the section does not apply at all, and it is unne- 
cessary to consider whether there was a revocation within the 
meaning of the section. | 

Precisely so. But the sounder view is that the obliterated 
words are a devise or clause within the section; and this is in 
accordance with Short v. Smith (3); Sutton v. Sutton (4); and 
Larkins v. Larkins (5), where Serjeant Stephen argued that such 
an obliteration as the present would not be a good revocation 
within the statute, but the Court did not say anything to confirm 
his view. In 1 Jarm. Wills, p. 125 (8rd ed.), Mr. Jarman, in 


(1) 5 No. Cas. 390. (8) 4 Hast, 419. 
(2) 1 Co. Rep. 93. (4) Cowp. 812. 


(5) 3B. & P. at p. 21. 
L.R. Ex.D.1/2 Sig. 5 
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reviewing these decisions, says: “If a testator draws a pen over 
part of the will only, a revocation is effectéd pro tanto, and the 
unobliterated portions remain in force,” shewing that he did not 
make the distinction since made by the Exchequer Division. If 
the testator, instead of obliterating, had in a valid codicil directed 
that the devise in the will to his mother be read without the 
words “her heirs and assigns for ever,” that would clearly have 
been a good revocation within s. 6. But if the principle of the 
decision of the Exchequer Division be right, it would not be a 
good revocation, for s. 6 makes no distinction between revocation 
by a codicil and by obliteration. 

Cave, Q.C., and Romer, for the plaintiff, respondent. The object 
of s. 6 was to prevent ignorant testators from altering their wills 
except by another properly attested will or codicil. They might 
be trusted to destroy the whole will, but revocation of clauses is 
more difficult and dangerous. The key to the section is found in 
the latter part of it, which enacts that every devise shall stand 
unless the whole be obliterated. When s. 5 is looked at, it is plain 
that “any clause thereof,” in s. 6, means any clause of the will. 
Revocation may be by obliteration: but alteration can only be by 
another properly attested will, and there is no case where an un- 
attested obliteration, which amounted to an alteration, has been 
held good under s.6. In Kirke vy. Kirke (1), the testator be- 
queathed to a legatee “four thousand pounds,” and afterwards 
drew a pen through the word “four,” and wrote “three” above it, 
and afterwards executed an unattested codicil, in which he revoked 
the gift of 40007. and gave 30001. to the legatee; and it was held 
that the obliteration and codicil were ineffectual, and that the 
legatee took 40002. In Lock v. James (2), Rolfe, B., seemed to 
think that the obliteration of the words “ after her decease ” in a 
will, could not change a postponed into an immediate devise. 
There is no authority precisely on the present point. Larkins v. 
Larkins (8) is the nearest, but there the remaining trustees took 
exactly the same estate after the obliteration as before. The oblit- 
eration in that case had the same operation as if the obliterated 
trustee had died in the testator’s life time; but the present de- 


(1) 4 Russ. 435, 452. (2) 11 M. & W. 901, 908, 
(3) 8B. & P. 16, 109. 
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not directly obliterate a devise in fee and interline an estate 
for life without a proper attestation. Why should it be supposed 
the legislature intended to allow it to be done indirectly, merely 
because the devise in fee happens to be expressed in such lan- 
guage that the alteration can be physically effected by oblitera- 
tion? It is in substance an alteration. It diminishes the gift to 
the mother, and enlarges the estate which descends to the heir. 
The words “ her heirs and assigns” are not necessary to confer an 
estate in fee simple. “I give my estate,” or “my fee simple,” 
would have the same effect, and there it would be impossible to 
cut down the fee to a life estate by mere obliteration. Can the 
accident of phraseology make any difference in the construction 
of the word “clause,” or the interpretation of s.6? It is argued 
that, because a codicil directing that the devise-to the mother be 
read without “her heirs and assigns for ever” would be a good 
revocation, so must an obliteration be, since s.6 makes no dis- 
tinction between those two forms of revocation. The answer is 
that such a codicil would come under the latter part of s. 6, and 
would be held effective as an alteration, not as a revocation. 

Wills, Q.C., in reply. The object of the Statute of Frauds was 
not to prevent unskilful testators from meddling with their own 
wills, but to protect Courts, and others who have to deal with wills, 
from being imposed upon by acts of which there was insufficient 
evidence. If this obliteration amounts to an alteration, so did 
that in Larkins y. Larkins (1), for since the heir of the surviving 
trustee would take the whole estate, the elimination of one trustee 
might make all the difference in the ultimate disposition of the 


property. 


Cockgurn, C.J. I think the judgment of the Court of Ex- 
chequer must be reversed. It all turns upon the construction of 
the 6th section of the Statute of Frauds, and that part of the 
statute which relates to wills. 

Now I quite agree that you cannot by merely striking out words 
alter a will so as to enlarge the estate of some one who takes under 


(1) 3B. & P. 16, 109. 
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the will, or so as to have the effect of granting a new estate to some 
one. But when the purpose is simply to revoke and undo some- 
thing which has been done, and when the effect of striking out 
certain words is to revoke what has been given, and no more, it 
does not seem to me to be brought at all within the mischief con- 
templated by the Act, or to be inconsistent with the terms of the 
6th section. That the testator intended to cut down the estate in 
fee simple which he had given to his mother to a life estate I 
cannot, looking at the will, entertain the slightest doubt. It is 
said that the words erased are not a clause, and that, consequently, 
the 6th section having enacted that no devise or clause shall be 
revocable except by certain forms of revocation or by some other 
will, or codicil, or other writing, this is not a clause to which a 
power of revocation attaches. If it is not a clause, then the case 
is not within the section at all. But I do not place my judg- 
ment upon that narrow ground. I think this is a clause within 
the section, because, although it is a devise in fee simple, I think 
that is (so far as it is matter of revocation) divisible into two parts, 
and that the man who has given the larger estate may revoke the 
gift to that extent and cut it down to the smaller gift or devise of 
an estate for life. And that is all that this testator has done. It 
may be you cannot add to the will without satisfying the require- 
ments of the second part of the 6th section, but you may by 
striking out words have the effect of revoking, and without mili- 
tating against the provisions of that section. 

You may have a case in which the phraseology of the will is 
such that, you cannot by striking out words effect your purpose. 
Then your case falls within those instances which Mr. Romer 
pointed out in his able argument. But here the words are such 
that by the expunging a portion of them you have the effect of 
revoking, seeing that an estate in fee simple may be revoked to 
the extent of taking away, not all the estate, but that portion of 
it which is an estate of inheritance. If the phraseology of the 
will is such that by striking out certain words you revoke the 
estate in fee simple and leave the estate for life standing, I see no 
reason why that should not be done. That is what I think the 
testator intended to do and has done. The view taken of the 
matter in the Court below was a mistaken one, especially as it was 
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based on the question of whether this was a “clause” or not. I 
think for all practical purposes of the application of the statute 
it is a clause, and is one therefore which might be revoked. 


Me.usz, L.J. I am of the same opinion. Looking at the 
whole of section 6, I think the word “clause” is not used in 
any strict or technical sense, but that it merely means the same 
thing and has the same effect as “part ;” and—as appears to have 
been the view of Sir H. Jenner Fust (1) and of Mr. Jarman (2)— 
that s. 20 in the Wills Act of 1837, which speaks of “no will or 
codicil, or any part thereof,’ means the same thing as what is 
here spoken of as “ no devise nor any clause thereof.’ Section 6 
says, “ No devise in writing of lands, tenements, or hereditaments, 
nor any clause thereof ”—which, I think, means “ any part there- 
of ”—* shall at any time after ” such and sucha time be revocable 
otherwise than, &c. What it means, I think, is that revocation 
may be made in any one of these various ways. Then s. 6 says, 
“or by burning, cancelling, tearing, or obliterating the same.” 
Now “the same” in that sentence means the will itself, the actual 
document, the paper which is to be torn, cancelled, burnt, or 
obliterated, and then it is plain that revocation may be shewn, 
either of the whole of the will or of a part of the will, by tearing, 
burning, cancelling, or obliterating, and that is to be applied to 
the actual paper itself. 

Now in construing a will, the testator must have used such lan- 
guage that you are able to discover what his intention is in order 
to carry it out. So I think that for the purpose of revoking by 
obliteration, the obliteration must be of such a kind that the 
Court can plainly see what the intention of the testator was by 
obliterating. In the present case that presents no difficulty at 
all, because no one can doubt, and it seems to be assumed, that 
by striking out the words “her heirs and assigns for ever” the 
testator’s intention was to cut down the estate which he had pre- 
viously given to his mother from an estate in fee to an estate for 
life. Therefore the Court can see plainly what he intended. 
Then the question is, Can it be carried out? That seems to me 
to depend simply on this: Is it a revocation? Because nothing 

(1) 1 No, Cas, 182. (2) 1 Jarm, Wills, 125, 3rd. ed. 
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can be done by obliteration except a revocation. There can be 
no addition. The difference between revocation and alteration 
seems to me to be this: if it simply takes away what was given 
before, or a part of what was given before, then it is revocation ; 
but if it gives something in addition, or gives something else, then 
it is more than revocation, and cannot be done by mere oblitera- 
tion. Here it simply takes away something that was given before. 
It makes the estate less than what it was, It does not give the 
mother anything which she had not before, because she had an estate 
for life before. The estate in fee included an estate for life. It 
seems to have been the intention of the legislature, as far as one 
can judge from the language they have, used, that revocation 
might be accomplished by simple obliteration, without making a 
new attested will. It appears to me this merely amounts to a 
simple revocation, because it simply takes away a part of the 
estate which had been before given. 


BaccGauiay, J.A. Iam of the same opinion. Having regard 
to the language of the 5th and 6th sections of the Statute of Frauds, 
T assent to the argument which has been addressed to us by Mr. 
Cave and Mr. Romer, and which appears to have been assented to 
in the Court of Exchequer, that the words “ clause thereof” in the 
earlier part of the 6th section must mean clause of the will. Then 
we find the provision is that no will in writing of lands, nor any 
clause thereof, shall be revocable otherwise than in the manner 
mentioned in the further part of that clause. ButIam unable to 
assent to the limited construction which has been put on the word 
“clause” as used in that section. In fact, lam disposed to give 
it a more extended signification even than may be necessary for 
the decision of the present case. It appears to me to be used only 
in the sense of “a part of a will,” subject perhaps to this qualifi- 
cation, that the words revoked must be such as to leave the rest of 
the will intelligible. 

The provision is made for two classes of cases, total and partial 
revocation, and we find words used which are more or less appli- 
cable to both classes. We have in the first case a form applicable 
to both, namely, a revocation by some other will or codicil in 
writing or other writing declaring the same, ‘Then we have four 
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other modes of revocation, the first three of which, burning, can- 
celling, and tearing, would appear to be more applicable to the 
case of complete revocation, and the fourth, obliterating, might be 
applicable either to the one or the other. But I cannot see that 
those four alternative forms are applicable to any other classes of 
revocation than those which may be effected by will or codicil. 
Now, if this testator had made a codicil and had said, “I desire 
that in my will the devise to my mother shall be read as if the 
words ‘ her heirs and assigns for ever’ were omitted,” it cannot be 
denied that effect could be given to that codicil, and those words 
could be considered as not included in the will. Then if the same 
effect can be produced by obliteration only, it appears to me this 
section expressly provides that it may be done by obliteration, and 
that is exactly what the testator has done. He has struck out 
these words by obliteration, and it has produced the same effect 
as if there had been a codicil executed in writing directing the 
same thing to be done. 


Mezttor, J. Iam of the same opinion. I think the judgment 
of the Court below gives much too narrow a construction to the 
word “clause.” I very much incline to agree with Lord Justice 
Baggallay, and read it as equivalent to “ part of the will ;” but, at 
all events, when you can by obliteration strike out a portion of a 
will following other words, and yet leave an effective disposition 
by sensible words remaining, I do not see why that should not 
be done just in the same sense and in the same way as revoca- 
tion by some writing. To the extent to which the present oblit- 
eration goes it strikes out words which enlarge the estate to the 
devisee, but it leaves words perfectly consistent, and sensible, and 
effective which give a life estate. I read the clause, or paragraph, 
or sentence as manifestly divisible, because you can by the mere 
obliteration of certain words leave a perfectly effective devise of 
an interest which is less than that which was before given by the 
testator. It appears to me, therefore, to come necessarily within 
the terms used by the statute, and to be a perfectly effective revo- 


cation. 


Grove, J. Iam of the same opinion. It seems to me that the 
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judgment of the Court below and the argument of the plaintiff's 
counsel do not give sufficient effect to the distinction between the 
terms “clause” and “ devise.” The argument would possibly 
have been sound if “clause” meant the same thing as “devise.” 
As the Act has said “ devise” as well as “clause,” perhaps “clause” 
signifies something so far differing from “ devise” as to mean any 
part which can be struck out leaving a remainder which is sensible. 


Judgment reversed. 


Solicitors for plaintiff: Speechly & Co. 
Solicitors for defendants: H. B. Clarke & Son, for Harrison & 
Smith, Wakefield. 


WOOLER anp Wire v. KNOTT. 


Landlord and Tenant—Covenant not to do any Act that can or may affect, lessen, 
or make void Public-house Licences—Forfeituwre—Licensing Acts, 1872 and 1874 
(35 & 36 Vict. c. 94, and 37 & 88 Vict. c. 49). 


By a lease of a publichouse made after the Licensing Act, 1874, came into 
operation, the lessee covenanted not to “do, omit, or permit, or suffer to be done 
or omitted, any act, matter, or thing whatsoever that can or may affect, lessen, 
or make void either or any of the licences for the time being granted to the public- 
house.” The lease contained a clause for forfeiture on breach of covenant. The 
lessee having committed on the same day two offences against the Licensing Acts 
of 1872 and 1874, was convicted thereof by justices, who directed, under the Act 
of 1874, s. 13, that the convictions should not be recorded on any of the defen- 
dant’s licences. The lessor having brought an action against the lessee to recover 
possession of the public-house on the ground of forfeiture, and for damages for 
breach of covenant :— 

Held, that the licences were not “ affected” within the meaning of the covenant, 
and that there was no breach of covenant. 


DEMURRER to a statement of claim which contained the follow- 
ing allegations (inter alia) :— 

On the 29th of August, 1874, the female plaintiff, before mar- 
riage, by deed let to the defendant a public-house or inn and pre- 
mises in Middlesborough, in the county of York, for a term of six 
years from the 13th of May, 1874, at the yearly rent of 500. 

By the deed the defendant covenanted with the female plaintiff, 
her heirs and assigns that she would “keep the public house or 
inn and premises open as a public house, and that in the usual 
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and customary way and manner as houses of that description were 
kept, and would not do, omit, or permit, or suffer to be done, or 
omitted, any act, matter, or thing whatsoever that could or might 
affect, lessen, or make void either or any of the licences for the time 
being granted to the said public-house or inn and premises.” 

The deed also contained a proviso that in case any breach or 
default should be made by the defendant in any of the covenants 
it should be lawful for the female plaintiff, her heirs oe assigns, 
to re-enter and expel the defendant. 

On the 26th of September, 1874, the plaintiffs were married. 

On the 14th of October, 1875, the defendant kept open the 
public-house during the prohibited hours. And on the same day 
she permitted drunkenness and was herself drunk in the public 
house and she was afterwards, on or about the 18th of October, 
1875, duly convicted before the magistrates sitting at Middles- 
borough, and fined by them in respect of the two former of the 
said offences. 

The plaintiffs claimed possession of the public house and pre- 
mises; and 1000/7. damages for the breaches of covenant. 

It was agreed between counsel that the case should be argued 
and decided with this additional fact, that the convicting justices 
directed as part of their sentence that the convictions should not 
be recorded on any of the defendant’s licences; and that neither 
of them was so recorded. 


Cave, Q.C. (with him J. C. Heath), for the defendant. The 
question is whether the mere fact of two convictions on the same 
day for offences against the Licensing Acts of 1872 and 1874 
amounts to a breach of this covenant and works a forfeiture. The 
statement of claim in reciting the covenant has put the verb in 
the past tense: “any act... that could or might affect,” &c.; 
but the words of the covenant really are, “any act, matter, or 
thing whatsoever that can or may affect, lessen, or make void,” 
&e. It will not be contended that the defendant’s licence has 
been lessened or avoided, and the only question is whether it is 
“affected.” Permitting drunkenness on the premises isan offence 
under s. 18 of the Licensing Act, 1872, and keeping the premises 
open for the sale of intoxicating liquors during prohibited hours is 
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now an offence under s. 9 of the Licensing Act of 1874, s. 24 of 
the Act of 1872 having been repealed. By s. 30 of the Act of 
1872, two convictions recorded on the licence, followed by a con- 
viction, make the licence ipso facto void, and disqualify the pre- 
mises, unless the Court orders otherwise, and s. 81 provides for 
recording convictions on the register of licences, and imposes 
further disqualifications on the premises of persons licensed since: 
the passing of the Act of 1872. No amount of convictions can 
avoid a licence or disqualify premises, unless they are recorded on 
the licence. By the Act of 1872 certain convictions were to be 
recorded unless the convicting justices otherwise directed (ss. 13, 
24,55, and 57); but by the Act of 1874, s. 13, the justices, before 
passing sentence, are required to inspect the register of licences 
and to declare as part of their sentence whether the conviction 
shall or shall not be recorded on the licence. The recording on 
the licence is the test; unless that is directed the licence is un- 
touched and is not “affected” within the meaning of the covenant. 
Under the Act of 1872 a licence may be reduced from a seven-day 
to a six-day licence (s. 49); or the hour for closing may be made 
earlier (s. 7 of the Act of 1874), upon the application of the 
licensed person. As the Act of 1874 came into vperation on the 
30th of July, 1874, and this lease was made on the 29th of August, 
1874, the framer of the covenant probably intended “lessen” to 
refer to these provisions. This view gives a definite meaning to 
each word “ affect, lessen, or make void.” “ Affect” cannot mean 
induce the justices not to renew the licence; for that being a 
matter entirely within their discretion, an indefinite number of 
acts might amount to a breach of covenant. Nor can a mere 
offence against the Act without a conviction be said to “affect” 
the licence ; for the parties cannot have intended that a forfeiture 
should depend on the verdict of a jury upon so indefinite a 
question as that of drunkenness. In construing covenants the 
Court will always lean against forfeitures. 

Morgan Lloyd, Q.C. (Willis with him), for the plaintiffs. The 
rule as to forfeitures is laid down in Gfoodtitle vy. Saville. (1) 
The question cannot depend on whether the justices require 
the conviction to be recorded on the licence; their exercise of 

(1) 16 East, at pp. 95, 97, 
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discretion cannot affect a vested cause of action. Whether a 
conviction is recorded on the licence or not, it must, under s. 36 
of the Act of 1872, be recorded on the register of licences, and 
so it affects the premises. The landlord desires protection from 
acts which may result in a loss of the licence, and this view gives 
a meaning to the words “may or can.” The defendant reads 
the covenant as if it were “any act which shall have affected, 
&c.,” and gives no meaning whatever to “can.” A conviction 
for an offence against the statutes is a definite act, as to which 
there can be no doubt, and in the natural meaning of the words 
would be said to “affect” a licence. Sect. 56 of the Act of 1872 
shews that it is the conviction, not the record on the licence, 
which disqualifies the premises, for it provides that where any 
tenant of licensed premises is convicted of an offence against the 
Act, ‘‘and such offence is one the repetition of which may render 
the premises liable to be disqualified,”—nothing being said about 
recording the conviction,—the owner of the premises shall be 
served with notice of the conviction. An offence against the 
Acts would “affect” the licence; but it is enough for the present 
case to hold that two convictions at all events do. 

Cave, Q.C., was not heard in reply. 

[During the argument the Court inquired how many licences 
were held by the defendant, but the counsel were not able to give 
the number. ] 


Ketty, C.B. I think the defendant is entitled to judgment, 
and that no forfeiture has been committed. The object of the 
landlord is that the licence shall be kept intact, and that it shall 
not be ultimately avoided. Now the state of the law is this: A 
licensed tenant may commit an offence against the Act or even 
two offences; nay, he may be convicted of two offences, but un- 
less those convictions are recorded on the licence, and also fol- 
lowed by a third conviction, the licence is not avoided. ‘The 
justices have power to do an act by which the licence may be 
affected ; they may declare that the conviction shall be indorsed 
on the licence, but unless that is done the licence is absolutely 
unaffected. In a sense the licence may be said to be affected if 
a conviction is indorsed on it, but unless that is followed by 
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certain substantial acts the licence is not avoided; and the ques- 


~ tion is whether anything short of those acts—whether anything 


which only renders it more probable that the licence will be 
avoided, can be said to affect the licence and to work a forfeiture. 

In considering this question I do, not follow the rule which 
Lord Ellenborough expressed about forfeitures in Goodtitle v. 
Saville. (1) In order to work a forfeiture of property the cove- 
nant should in my judgment be expressed in language so clear. 
that no doubt can be left on the mind of the judge who has 
to decide the question that the contracting parties understood 
and intended that the act should work a forfeiture. It was 
contended that any act which amounts to an offence against the 
statute would be a breach of the covenant and work a forfeiture, 
even before it is known whether there will be a conviction 
for the offence. If that were so, the jury would have to deter- 
mine a question which would be in many instances of most indefi- 
nite extent, viz. whether the offence had been actually committed. 
And see what an absurd result would follow. The Act directs 
that it shall be an offence to keep a public-house open after a 
certain hour. Some one accidentally injured is brought in; he is 
believed to be dying ; and while he is being attended to the hour 
for closing strikes. If the tenant keeps open his house for the 
purpose of administering stimulants and necessaries, or if from 
any other unavoidable accident he is prevented from closing at 
the right moment, an offence against the Act is committed. But 
in such a case no one would dream of prosecuting. Is it possible 
to suppose that such an offence could be intended by the parties 
to create a forfeiture—or even a conviction for such an offence, 
seeing that the justices, if they think it would have a severe and 
unjust operation on the licence, may declare that the conviction 
shall not be indorsed on the licence? If such an act did work a 
forfeiture a landlord’s property would indeed be valuable to him 
if the act was committed just after a lease had been granted, 
and the tenant had entered, and perhaps spent a great deal of 
money on the premises. 

If it had been the intention of the parties that the tenant 
should run such a risk, nothing could have been easier than to say 

(1) 16 Hast, at p. 95. 
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in a few words that an act of this sort should work a forfeiture, 
whatever might be the value of the lease or the consequences 
to the tenant. But since they have not said so the mere fact 
that circumstances haye happened which, if followed by others, 
may avoid the licence does not, in my opinion, work a forfeiture. 
When there is something which directly operates on the licence, 


which touches it, then,only can the licence be said to be “affected.” 


A licence on which there is no indorsement is just as operative 
for all purposes as if there had been no offence or conviction, and 
is therefore not “affected.” As to the word “lessen,” it has 
been argued that the framer of the covenant had in his mind 
the clauses of the statutes which speak of reducing a licence, 
but I confess I ao not know what the parties intended by that 
word. 

Seeing that the words of this covenant are not,in my judgment, 
clear and intelligible, I think they ought not to be held to work 
a forfeiture ; and that the licence, being just as good and valid 
as when it was first granted, has not been “ affected.” 

Huppurston, B. [after stating the facts which appeared upon 
the statement of claim]. To enable the matter to be determined 
on the real facts, Mr. Lloyd very properly admitted that these con- 
victions were not accompanied by what is in the discretion of the 
magistrates to order, viz. the indorsement of the convictions upon 
the licence. Now what is the meaning of this covenant, a breach 
of which creates a forfeiture? In Goodtitle v. Saville (1) Lord Ellen- 
borough said, ‘ In the construction of covenants of this sort, they are 
neither entitled to favour or disfavour, whether they are to create 
a forfeiture or to continue an estate; but we are to put the fair 
construction upon them according to the apparent intention of the 
contracting parties.’ And Le Blane, J., said, “The Court must 
be thoroughly satisfied of the construction of the lease contended 
for, as establishing such forfeiture, before they give an opinion 
which is to destroy the lease.” In construing the present covenant, 
I have arrived at a conclusion not without difficulty, but I have 
adopted Lord Ellenborough’s doctrine, and I endeavour to read 
the covenant without favour or disfavour, but according to the 
intention of the parties; and remembering the rule that a cove- 

(1) 16 East, at p. 95. 
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nant must be construed most strongly against the party who 
stipulates. (1) e 

In support of the limited interpretation which Mr. Cave gave to 
the words of the covenant, “affect, lessen, or make void,” he 
argued that the framer of the covenant while drawing it had in 
his mind the distinction introduced by the Licensing Act of 1874, 
and pointed out that the Act became law in July, 1874, and that 
this covenant was entered into in the following August. That 
would imply extraordinary diligence in the draftsman, and I 
cannot place much reliance on that point. 

My Lord has referred during the argument to my experience 
as a Member of the House of Commons during the debates which 
preceded the passing of the Act of 1874. I do not think I can 
import that experience into the Act for the purpose of inter- 
preting it, bat as a matter of history it may be useful to re- 
member that before the recent Acts there were always two licences 
(and sometimes more), one from the magistrates and one from the 
excise, and the framer of the covenant probably had that state of 
things in his mind when he wrote “ either or any of the licences.” 
I think that the words “affect” and “lessen” are to be read in 
their ordinary English meaning. Whether they are equivalent to 
“interfere with ” or “ diminish in value,” or what the acts are which 
would be within their scope, I express no opinion. But no doubt 
the licence itself—that is, the document—is not affected unless 
there be indorsed upon it a record of the conviction. The Act of 
1872 (35 & 36 Vict. c. 94), required certain convictions to be re- 
corded on the licence, unless the convicting magistrate or justices 
should otherwise direct, and by s. 36 also required all convictions of 
licences to be entered on the register. It was said that this often 
produced an effect not intended, because the clerk was bound to 
record a conviction on the licence, though the justices might not 
have intended it. This was thought to be undesirable, and accord- 
ingly the Act of 1874, s. 13 enacts that the Court, before pass- 
ing sentence upon a conviction, shall take into consideration not 
only the particular offence in question, but previously recorded 
offences. The Court is to inspect the entries in the register relat- 


(1) Broom’s Maxims, 3rd Edit., citing Webb v. Plummer, 2 B, & Ald. 751, per 
Holroyd, J. 
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ing to the licence of the offender, and to do one of two things—to 
declare as part of its sentence, whether it will or will not cause the 
conviction to be recorded on the licence. This burden is thrown 
on the Court. I think this throws light on the words of the cove- 
nant, “may affect.” Mr. Lloyd says, “may affect” means any 
act which, if followed by other steps, will affect the licence,—the 
first of a series of steps; but I think the fair construction is this: 
if the justices, with all the circumstances before them, choose that 
the conviction shall not be recorded on the licence, then the 
licence is not affected; if they choose it to be recorded, then the 
licence is substantially affected. That construction gives a natural 
sense to the words, and may be fairly supposed to have been in- 
tended by the parties, and I think it is the right construction. 

Mr. Lloyd, in contending for the harsh construction which he 
puts upon the covenant, drew an argument from s. 56 of the Act 
of 1872, which enacts that where a tenant is convicted of an 
offence “ the repetition of which may render the premises liable to 
be disqualified,” the justices’ clerk shall serve notice of the con- 
viction upon the owner of the premises. It is apparent from the 
marginal note, that the object of the section was to protect the 
owners, and notice is required to be given not only to such owners as 
brewers, but also to persons interested as mortgagees or otherwise. 
Mr. Lloyd argued that it was manifest from the phrase “repetition ” 
of the offence, the legislature thought the owner would be affected 
by the mere conviction, without indorsement; but I do not think 
this ought to alter our opinion of the meaning of the covenant. 

It is not without considerable doubt that I have arrived at this 
conclusion. 


Judgment for the defendant. 


Solicitor for plaintiffs: O. B. Wooler. 
Solicitors for defendant :. Iliffe & Co., for Barron, Darlington. 
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HILLMAN anv AnotneR v. MAYHEW. 


Judicature Act, 1878, ss. 31, 34, 86, 89—Judicature Act, 1875, s. 11, subs. 2— 
Order LI., Rule 2—Order LIV., Rule 2—Jurisdiction of a Judge at 
Chambers—11 Geo. 4 £1 Wm. 4,¢. 70, s. 4—1 & 2 Vict. c. 45, s. 1—Trans- 

Ser of Actions—Jurisdiction of Judge of one Division to transfer Actions 
assigned to another Division—Counter-claim for Specific Performance of 
Contract for Lease. 


The effect of ss. 31, 39 of the Judicature Act, 1873, and s. 11, subs. 2, of the 
Judicature Act, 1875, taken together with Order LI., Rule 2, and Order LIV., 
Rule 2, is that any judge of the Queen’s Bench, Common Pleas, or Exchequer 
Division, sitting at chambers, has jurisdiction to order that an action assigned to 
one of those Divisions be transferred to the Chancery Division, though he is not a 
judge of the Division to which the action is assigned. 

To an action in the Exchequer Division to recover possession of land,' the 
defendant set wp a counter-claim for specific performance of a contract for a lease. 
Upon a summons taken out in that Division by the defendant, and against the 
plaintiff's will, a judge of the Common Pleas Division at Chambers made an 
order to transfer the action to the Chancery Division, the Lord Chancellor’s con- 
sent having been obtained :— 

Held, that, since it appeared on the facts that there was a prima, facie case for 
specific performance, which, under the practice before the Judicature Acts, would 
have entitled the present defendant on a bill for specific performance to an injunc- 
tion to restrain the action, and since the question of specific performance could 
be more conveniently disposed of in the Chancery Division, the action ought to 
be transferred. 

Queere, whether the defendant was entitled to the transfer upon merely setting 
up the counter-claim, and without verifying it. 

Held, also (by Amphlett and Huddleston, BB., Kelly, C.B., dubitante), that 
the learned judge, though not a judge of the Exchequer Division, had jurisdiction, 
under the Judicature Acts and Rules of Court, 1875, to make the order for 
transfer, 

Held, also (by Huddleston, B.), that the learned judge had jurisdiction under 
11 Geo. 4 & 1 Wm. 4, c. 70, s. 4, and 1 & 2 Vict. c. 45, s. 1, taken together 
with the Judicature Acts and Rules of Court, 1875. 


THE writ was issued in the Exchequer Division in December, 
1875. 

The statement of claim alleged that the action was brought to 
recover possession of land and buildings in Norfolk, of which the 
plaintiffs were trustees and mortgagees in possession; that the 
plaintiffs had in September, 1875, entered into negotiations with 
the defendant for a lease of the premises to him; that the defend- 
ant by false representations, and against the plaintiffs’ will, 
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obtained possession of the premises and refused to quit on 
request. : 

The statement of defence alleged that an agreement had been 
come to between the plaintiffs and defendant for a lease on certain 
settled terms, which agreement and terms were recognized in 
writing under the hand of one of the plaintiffs acting for both ; 
that the defendant entered the premises upon the footing of the 
agreement, being let into possession by the plaintiffs’ authorized 
agent, and not by the representations or in the mode alleged by 
the plaintiffs. By way of counter-claim the defendant claimed to 
have the agreement specifically performed, and to have a lease 
granted to him accordingly, and for this purpose to have the action 
transferred to the Chancery Division. 

A summons to transfer having been granted by Huddleston, B., 
was heard at chambers on the 19th of January, before Lindley, J., 
who, after hearing the parties and reading the consent of the 
Lord Chancellor as President of the Chancery Division, made an 
order to transfer the cause to the Chancery Division (Master of 
the Rolls). 

Upon the argument of the present motion, an affidavit of the 
plaintiffs and a correspondence between the parties relating to the 
proposed lease were discussed and shewn to the Court. The 
plaintiffs had not delivered any reply in the action. 


Jan. 25 and Feb. 8. McClymont, for the plaintiffs, moved to 
rescind the order of Lindley, J. There are three objections to the 
order :—First, Lindley, J., not being a judge of the Exchequer Divi- 
sion, had no jurisdiction to make the order. Sect. 36 of the Judica- 
ture Act of 1873 enacts that any cause may be transferred “ by such 
authority and in such manner as Rules of Court may direct.” 
Sect. 11 of the Act of 1875 enacts that, “subject to any Rules of 
Court” and to the Acts and the power of transfer, a plaintiff may 
assign his action to any Division he thinks fit: provided that 
(subs. 2), if he assigns it to any Division to which it ought not to 
be assigned, “ the Court, or any judge of such Division,” may direct 
a transfer to the division to which it ought to have been assigned. 
The Rules of Court referred to in these sections, confine the 
power of transfer to “the Court or any judge of the Division to 
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which the action ts assigned”: Order LI., Rule 2. These limiting 
words must have been inserted for some purpose. Elsewhere 
throughout the Acts and Rules, powers are conferred upon “the 


. Court or a judge” generally, without limitation. The reason for 


the restriction here is that no Division should be deprived of its 
business against its own will. It is true a general power of 
transfer is conferred upon the Lord Chancellor by Order LL, 
Rule 1, but subject to the consent of the President of the Division 
from which, as well as of the President of the Division to which, 
the transfer is made. Rule 2 recognizes only the consent of the 
President of the Division to which the transfer is made. ‘Thus, 
under neither rule can a division lose its actions without the 
consent of one of its own judges or its President. The general 
power given by s. 39 of the Act of 1873 to any judge to exercise 
all the jurisdiction of the High Court, is conferred “ subject to any 
Rules of Court,” and does not therefore enlarge the limited power 
conferred by Order LI., Rule 2. Nowhere in the Acts or Rules is 
a power conferred upon a judge of one Division to transfer an 
action from another Division. Secondly, A plaintiff has a right 
to assign his action to any Division he thinks fit (s. 11 of the Act 
of 1875), and this right ought not to be fettered because a defend- 
ant thinks the trial will be conducted better in another Division: 
Cannot vy. Morgan. (1) The Queen’s Bench, Common Pleas, or 
Exchequer can try a question of specific performance of a con- 
tract for a lease quite as well as the Chancery Division, and a 
counter-claim for specific performance is by itself no ground for 
transfer. “By Order XIX., Rule 3, and Order XXII., Rule 9, an 
order to exclude a counter-claim may be made if the Court or 
a Judge thinks that it cannot be conveniently disposed of in the 
action, or ought not to be allowed. Perhaps the plaintiffs may 
succeed in obtaining such an order, and if so the action will 
have to be transferred back to this Division, and great delay 
and expense will have been incurred to no purpose. ‘Thirdly, 
Assuming that if the defendant had established a good case 
for specific performance he would be entitled to the transfer, he 
has not done so here, and it is not sufficient merely to set up the 
counter-claim, for if so a defendant may always delay, and perhaps 
(1) 1Ch. D. 1. 
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ultimately defeat, the plaintiff's rights. Lindley, J., ought not 
to have made the order without being satisfied that the defendant 
had a prima facie case for ‘specific performance. The corre- 
spondence and affidavits shew that he has no case at all, and that 
he knew he entered improperly ; and that the plaintiffs had always 
refused to grant a lease on the terms asked by the defendant. 

Horton Smith, for the defendant, opposed the motion, and argued 
that the correspondence shewed he had a clear case for a specific 
performance. Upon the question of transfer, he contended that 
the present case was exactly provided for by Form 24 in Appendix 
€ to the Rules of Court, 1875, by which it was apparently in- 
tended that a defendant, upon merely setting up such a counter- 
claim as the present, and without affidavits or verification of any 
kind should be entitled as a matter of right to the transfer. Upon 
the question of jurisdiction he referred to s.21 of the Act of 1875, 
and the note at the head of the Rules of Court, 1875, which 
enacts that ‘‘ where no other provision is made by the Act, or 
these rules, the present procedure and practice remain in force.” 
The rest of his arguments and authorities sufficiently appear from 
the judgments. 


McClymont replied. 
Cur. adv. vult. 


Feb. 29. The following judgments were delivered: that of 
Kelly, C.B., and Amphlett, B., was read by 


Ampuuett, B. This was a motion to rescind an order made by 
Mr. Justice Lindley in chambers, for transferring this action from 
the Exchequer Division to the Chancery Division: and two objec- 
tions were made to that order: one, that Mr. Justice Lindley 
had ‘no jurisdiction ; and the other, that the facts did not justify 
the transfer. I will first consider the objection to the jurisdic- 
tion. 

The authority to transfer actions from one division to another 
is given by s. 36 of the Judicature Act, 1873, but subject to the 
Rules, and by Order LL, Rule 2, which is the rule applicable to the 
present case, the order for transfer is to be made “by the Court 
or any judge of the Division to which the action is assigned,” and 
it is objected that Mr. Justice Lindley, not being a judge of the 
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Exchequer Division, had no jurisdiction to make the order. Iam 
of opinion, however, that there are two sufficient answers to this 
objection :—First, By s. 31 of the Act of 1873, any judge may sit 
for any other judge of a different Division from his own; and by 
necessary inference from Order LIV., Rule 2—which excepts the 
transfer of actions from one Division to another from the jurisdic- 
tion of the Masters—it appears that orders for transfer may be 
made by a judge in chambers, and in my opinion such judge, in 
making the order, ought to be considered to be acting therein as a 
judge of the Division to which the action belonged. This is con- 
formable to the practice which has existed for many years in 
chambers, and any change in that respect would be attended with 
great inconvenience. 

But, secondly, I think that s. 89 of the Act of 1873 expressly 
confers upon the judge in chambers such power, for it is thereby 
enacted that “any judge of the High Court may, subject to any 
Rules of Court, exercise in Court, or in chambers, all or any part 
of the jurisdiction by this Act vested in the said High Court in 
all such causes or matters, and in all such proceedings in any 
causes or matters as before the passing of this Act might have 
been heard in Court or in chambers, respectively, by a single 
judge of any of the Courts whose jurisdiction is hereby transferred 
to the said High Court, or as may be directed or authorized to be 
so heard by any Rules of Court to be hereafter made.” I think 
that, reading this section and Order LI, Rule 2, together, the 
jurisdiction given by the order to a single judge of the Division to 
which the action is assigned may be exercised in chambers by any 
judge of the High Court who may happen to be sitting there. In 
my opinion, therefore, the objection to the jurisdiction of Mr. 
Justice Lindley to order the transfer fails, 

As to the propriety of the transfer in this case, I think it 
perfectly clear that the order was right. The claim is simply 
an ejectment to recover possession of premises upon which the 
defendant is alleged to have improperly entered. The counter- 
claim does not allege any legal title in the defendant, but sets up 
an agreement for a lease from the plaintiffs to himself, and asks for 
a specific performance. Now, the specific performance of con- 
tracts, including contracts for leases, is one of the actions specially 
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assigned to the Chancery Division (1); and if it had been other- 
wise, from the machinery at the disposal of that Division, such 
actions would be more conveniently disposed of there. The plain- 
tiff would, of course, recover in the action of ejectment, as he has 
the legal title. No trial is therefore wanted in that respect. If 
after the transfer to the Chancery Division, the defendant makes 
out his title to specific performance, the plaintiffs will be ordered 
to grant the lease. If, on the contrary, the defendant fails, he 
will be ordered to give up possession to the plaintiffs, with such 
compensation as the circumstances of the case may require. 

A complaint was made that Mr. Justice Lindley did not re- 
quire the defendant to verify the truth of his claim, but the fact 
was, he was never asked to do so, and it was not, as I under- 
stand, contended before him that there was no question of specific 
performance to try. The existence of such a question was all that 
was necessary to authorize the transfer. However, that defect, if 
it was one, was cured before us by the production of the corre- 
spondence between the parties and an affidavit of the plaintiffs, 
which establish beyond all possible doubt that there is a very 
serious question to try, and one which would, under the old prac- 
tice, have entitled the defendant on a bill for specific performance 
to an injunction to restrain the action of ejectment. I have 
looked at the cases handed in by the plaintiffs’ counsel since the 
argument, but they all go to the merits, with which we have now 
nothing to do, but which will be determined hereafter at the 
hearing. The motion, therefore, must be refused, and with costs. 

I am authorized to say that the Lord Chief Baron concurs in 
this judgment, so far as respects the propriety of the transfer on 
the facts; but he entertains some doubt on the question of juris- 
diction, though not sufficient to induce him to dissent from the 
opinion in this respect of my Brother Huddleston and myself. 


Huppizston, B. I am of the same opinion. At chambers 
I have been often urged to transfer actions from the Common Law 
Divisions to the Chancery Division, when it has been alleged that 
questions might be raised involving principles of Equity or the 
law of real property, but I have invariably refused, because I take 


(1) Sect. 34 of the Judicature Act, 1873. 
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it that we are bound to deal with all such questions, and there is 
no reason why we should not. But where, as ‘pointed out by my 


Brother Amphlett in the course of the argument and in his judg- 


ment, the machinery at the disposal of the Chancery Division 
enables that Division more conveniently to deal with certain 
actions, there I think we ought to transfer them. 

Then it only remains to consider whether a judge of the Com- 
mon Pleas Division sitting at chambers has power to transfer an 
action in the Exchequer Division to the Chancery Division. The 
summons having been, in the first instance, obtained in my name, 
my Brother Lindley directed the transfer. The Judicature Act, 
1875, s. 11, subs. 2, provides that if any plaintiff assigns his cause 
to any Division to which, according to the Rules of Court, or the 
Acts of 1873 or 1875, it ought not to be assigned, “the Court or 
any judge of such Division ” may direct the cause to be transferred 
to the Division to which it ought to have been assigned; and by 
s. 384 of the Judicature Act, 1873, “there shall be assigned (sub- 
ject as aforesaid) to the Chancery Division of the said Court... 
(subs. 3) all causes and matters for any of the following purposes” : 
viz. among others for “the specific performance of contracts 
between vendors and purchasers of real estates, including con- 
tracts for leases.” Then Order LI., Rule 2, provides how the 
transfer of an action from one Division to another may be made, 
viz., “by an order made by the Court or any judge of the Division 
to which the action is assigned.” If that rule is read strictly the 
power of transfer is confined in this case to the Exchequer Divi- 
sion or one‘of the Barons. 

Then can a judge of any other Division make an order for the 
transfer? Order LIV., Rule 2, obviously intended that an order 
of this description should be made by a judge at chambers, for it 
mentions the removal of actions from one division to another as 
one of the excepted matters which a master has no jurisdiction to 
transact. Sect. 39 of the Judicature Act, 1873, prescribes what 
power a judge sitting at chambers shall have. It is argued that 
this section does not give a judge of one Division power to transfer 
an action from another Division, because the power is given “sub- 
ject to any rules of Court,” and by Order LL, Rule 2, the power of 
transfer is restricted “ to the Court or any judge of the Division to 
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which the action is assigned ;” but I agree with the interpretation 


which my Brother Amphlett puts upon s. 39, and for the reasons — 


he has given. 
But, independently of this, I think that by the joint effect of 
11 Geo. 4 & 1 Wm. 4,c. 70,8. 4, and 1 & 2 Vict. c. 45, s. 1, every 


judge of the Courts of Queen’s Bench, Common Pleas and Ex-: 


chequer sitting at chambers has power to deal with any matter 
which, by statute or otherwise, may be dealt with by a judge of 
any of those Courts in particular. By the earlier of those statutes 
every judge of those Courts is “ authorized to transact such busi- 
ness at chambers or elsewhere depending in any of the said 
Courts as relates to matters over which the said Courts have a 
common jurisdiction, and as may, according to the course and 
practice of the Court, be transacted by a single judge.” The 
second of those statutes, after reciting the above enactment, 
extends the authority to matters over which those Courts have not 
a common jurisdiction. 

There have been two decisions upon those statutes. In the 
first, Palmer v. Justice Asswrance Society (1), the question arose 
under 7 & 8 Vict. c. 110, s. 68, which enacts that upon judgment 
in certain actions “ execution may be issued by leave of the Court 
or of a judge of the Court in which such judgment shall have 
been obtained.” The Court of Queen’s Bench held that Baron 
Bramwell had power to grant the leave, though not a judge of the 
Court of Queen’s Bench in which the judgment had been obtained ; 
and during the argument Lord Campbell said: “I have myself, 
when I have been judge in town during the Long Vacation, 
always acted on the supposition that I had all the authority of a 
judge of every Court to make orders in any Court.” 

It was urged upon us that, as the two statutes of 11 Geo. 4 & 1 
Wm. 4, c. 70 and 1 & 2 Vict. 45, were passed long prior to the 
Judicature Acts, their provisions could not apply to the Judica- 
ture Acts; but those two statutes were also long prior to 7 & 8 
Vict. c. 110, and yet it was held in the above case that their 
provisions applied to it. 

The second decision was in Owens y. Woosman (2), where it was 
held that under 30 & 31 Vict. c. 142, s. 10—which enacts that in 

(1) 6 E. & B. 1015, 1018; 26 L. J. (Q.B.) 78. (2) Law Rep. 3 Q. B. 469. 
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certain actions “a judge of the Court in which the action is 
brought shall have power to make an order” to remit the cause to 
a county court—Willes, J., at chambers had power to make the 
order, though not a judge of the Queen’s Bench in which the 
action was brought. In delivering judgment Cockburn, C.J., there 
said—and his reasoning equally applies to the present case—* I 
think we must assume the legislature to have made this enactment 
with the knowledge of the previous statutes of 11 Geo. 4 & 1 Wm. 4, 
ce. 70, and 1 & 2 Vict. c. 45; and it would be extremely inconve- 
nient to put the narrow construction on the section contended for 
on behalf of the plaintiff.’ Blackburn, J., said: “An order in a 
cause is and was always made in the court in which the action is 
brought.. Formerly it must have been made by a judge of the 
particular court, but by two statutes a judge of any of the Superior 
Courts may act as the judge of either of the other Courts; and 
the legislature must be taken to have meant by ‘a judge of the 
Court in which the action is brought’ a judge sitting at chambers 
and acting for that Court. No doubt the language is more precise 
and not so general as in other sections, and if any conceivable 
object could be shewn to be gained by confining the jurisdiction 
to a judge of the Court and no other, we might be induced to put 
the narrower construction on the section. But as the legislature 
use language which has been held not to convey the narrow 
meaning, and if they had intended it might have used different 
language, I think, especially after the new arrangement for one 
judge to act for all the Courts, there cannot be the slightest doubt 
that the larger interpretation must prevail.” 

I think, therefore, that in the present case, my Brother Lindley 
had power, under s. 39 of the Judicature Act, 1873, to make the 
order for transfer, but, at all events, that he had it under 11 Geo. 4 
& 1 Wm. 4, c. 70, and 1 & 2 Vict. c. 45, s. 1. The motion must, 
therefore, be refused with costs. 

Motion refused. 


Solicitors for plaintiffs: Morten & Culler. 
Solicitor for defendant: W. C. Russell. 


VOL. I. EXCHEQUER DIVISION. 141 


[IN THE COURT OF APPEAL] 1876 

Feb. 1. 

GAMBLES anp Oruers v. THE OCEAN MARINE INSURANCE = ————— 
COMPANY OF BOMBAY. 


Ship and Shipping—Marine Insurance—Voyage Policy and Time Policy com- 
bined—Insurance on Ship “to Port, and for fifteen days whilst there after 
arrival” —Termination of Risk—Deviation. 


A ship insured “at and from the port of Pomaron to Newcastle-on-Tyne, and 
for fifteen days whilst there after arrival,” arrived safely at Newcastle on the 4th 
of December, and on the 13th completed the discharge of her inward cargo within 
the port of Newcastle. Having been chartered to load in the river Tyne a cargo 
of coals for delivery at Gibraltar, and having received on board two keels of the 
same as a stiffening, the ship was moved on the 15th of December to a loading 
place on the Tyne, within the port of Newcastle, there to complete her loading. 
Whilst moored there, she was, on the 16th, injured ina storm. ‘he stamp on 
the policy was sufficient to cover both a voyage and a time policy. The policy 
did not contain the usual twenty-four hours’ clause :— 

Held, reversing the judgment of the Exchequer Division, that the policy must 
be construed as a voyage volicy with a time policy engrafted upon it, and that 
although the voyage was terminated, and the inward cargo discharged, the under- 
writers were liable. 


APPEAL from a judgment of the Exchequer Division in favour 
of the defendants upon a special case, reported ante, p. 8, where 
the facts are stated. (1) 


Herschell, Q.C. (Rolland with him), for the plaintiffs, appellants. 
The mistake of the majority of the Court below is in reading 
this as a voyage policy only, instead of a voyage and a time policy 
combined. The fifteen days are separate from and begin at the 
end of the voyage, just as the thirty days were held to run from 
the expiration of the usual twenty-four hours in Mercantile Marine 
Insurance Co. v. Titherington. (2) In Haughton y. Empire Marine 
Insurance Co. (8), which is rather the converse of the present case, 
a ship insured in a homeward policy, “at and from Havana to 
Greenock,” was injured after she had safely arrived within the 
harbour of Havana, but before she was safely moored. Held that 

(1) On p. 9, in the fifth line from (2) 5 B.& §. 765; 34 L, J. (Q.B.) 
the top, instead of “on that day the 11. 
ship was chartered,” &c., read “on the (8) Law Rep, 1 Ex, 206, 
8th of December,” &c. 
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the homeward policy had attached, although the risk under an 
outward policy to Havana might not have terminated. In 
1 Phillips on Insurance, 5th ed., s.950, reference is made to Stuart 
vy. Columbian Inswrance Co. (1), where it was held that a time 
policy began at the expiration of a voyage policy from Georgetown 
to Madeira, and covered a subsequent voyage to Brazil. 

Cohen, Q.C. (J. H. Crawford with him), for the defendants, 
respondents, The words “and for fifteen days whilst there after 
arrival” must be construed with reference only to the voyage to 
Newcastle, just as in Company of African Merchants v. British and 
Foreign Marine Insurance Oo. (2), where a ship was insured at and 
from Liverpool to the Coast of Africa “during her stay and trade 
there,” and back to a port of call or discharge in the United King- 
dom, it was held that “stay” must be read with reference to 
“trade,” and that the ship having stayed on the coast of Africa 
for a purpose unconnected with trade, there was a deviation. The 
present policy does not contain the usual clause, “ until she hath 
moored at anchor twenty-four hours in good safety,” nor any clause 
as to the termination of the adventure on ship, except the clause as 
to the fifteen days. The printed part of the policy appears to be 
one adapted for “goods” only, and to have been used for “ship” by 
mistake for the usual form. Now if the policy had contained the 
usual twenty-four hours clause and had not contained the clause 
about the fifteen days, it is clear that if the ship had during the 
twenty-four hours done anything unconnected with the voyage it 
would have been a deviation. Logically the same reasoning must 
hold good of the fifteen days’ clause, which is merely a substitution 
for the twenty-four hours clause, Under the present policy the ship 
was at liberty to discharge her cargo at different times during the 
fifteen days, and might change her moorings for that or any other 
purpose connected with the voyage to Newcastle. But when 
once that voyage was ended, and the cargo discharged, anything 
done for a purpose unconnected with the voyage was a deviation, 
To make a deviation, it is not necessary that the risk be increased, 
it is sufficient that it be changed. Mercantile Marine Insurance 
Co. v. Titherington (8) is a decision not that such a policy must be 


(1) 2 Cranch. Cire. Rep. 442. (2) Law Rep. 8 Ex. 154, 
(3) 5 BL & 8. 765; 84 L. J. (Q.B.) 11. 
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construed as a time policy together with a voyage policy, but — 1876 
merely that the thirty days must be reckoned in addition to and G,yerns 


not inclusive of the twenty-four hours. No question of deviation One 
vas raised there. ; a 
- NSURANCE UO, 
Herschell, Q.C., replied. or Bomsay. 


Lorp Catrns, L.C. In this case there is a policy of insurance 
upon a ship “at and from the port of Pomaron to Newcastle-on- 
Tyne and for fifteen days whilst there after arrival.” The ship 
arrived at Newcastle, and, having unloaded her cargo, took in, with 
reference to a new voyage on which she was chartered, some 
stiffening, moved to another part of the port, and was there lost 
inside the port within the fifteen days. The question is, whether 
the underwriters are liable. 

Now, according to the natural construction of the words the 
ship was clearly lost whilst at the port of Newcastle within the 
fifteen days; and therefore during the period covered by the in- 
surance, and under circumstances which the words of the policy 
are apposite to describe. But the ground on which the majority 
in the Court below proceeded, as I understand, is this—they say 
this is a voyage policy, and therefore everything in the policy 
must be construed so that the risk may be considered to cover all 
thatiis done with reference to the voyage and nothing more, and 
therefore the fifteen days must be construed with reference to the 
voyage ; and if during those fifteen days the ship was doing any- 
thing with reference to the voyage, then the underwriters are 
liable, otherwise not. Now, it appears to me, speaking with great 
respect to the majority of the learned judges in the Court of 
Exchequer that that is really assuming the whole question in the 
case. 

The question appears to me to be this, is this purely a voyage 
policy? Undoubtedly, so far as regards the transit of the ship 
from Pomaron to Neweastle-on-Tyne, it is a voyage policy, and I will 
assume that as regards the conduct of the ship during that period 
it is to be judged of as the conduct of any ship subject to a voyage 
policy ought to be judged of. But then it appears to me that 
unless these words “for fifteen days whilst there”—that is, at 
Newcastle—“ after arrival,” have obtained some peculiar mercan- 
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1876 _ tile meaning by usage or otherwise (which is not contended), there 
Gampims arises after the voyage is completed an addition to, an excrescence 
Oogsan Upon, the voyage policy a the shape of a stipulation which carries 
rere es the persons interested in the ship safely over a further period of 
or Bousay. fifteen days, and that as to that it is not a voyage policy, but a 
time policy. There is therefore a stipulation for a voyage, and 
engrafted upon that a further period of fifteen days during which 

the loss of the ship is insured against. 

No authority for the view taken by the majority of the Court 
below has been cited, except upon the hypothesis that this 
throughout is to be looked at as a voyage policy. Unless that 
hypothesis is conceded, the authorities to which the Chief Baron 
referred are not applicable, and I think that hypothesis cannot be 
conceded. 

The case of The Mercantile Marine Insurance Oo. v. Tithering- 
ton (1)—where the ship was insured “at and from Liverpool to any 
port or ports in the North and South Pacific Oceans, and during 
thirty days stay in her last port of discharge,” with a clause that 
the insurance should continue until “she hath moored at anchor 
twenty-four hours in good safety ”—is much more applicable to 
the present case than the other authorities, because there the 
voyage was treated as one separate thing to this extent, that the 
twenty-four hours, the usual time, was added after the arrival of 
the ship to make the termination of her voyage, and then upon 
that was engrafted the stipulation for her safety for thirty days. 
Surely in that case the two things must be treated as being sepa- 


rate, and I think that is so here. The appellants are therefore 
entitled to recover. 


Lorp Cotrripcr, C.J. I am of the same opinion. I was 
impressed at first with the cited case (2), where the words were 
“during her stay and trade there,’ and with Mr. Cohen’s ar- 
gument that the construction which was put upon those words 
must be applied to the clause in the present policy about, the 
fifteen days, but upon consideration that really does assume the 


(1) 5 B.& 8. 765; 84 L.J.(QB) vv. British and Foreign Marine Insu- 


11 vance Co., Law Rep. 8 Ex. 154, 


(2) Company of African Merchants 
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question in issue, namely, whether this is a voyage policy or a time 
policy. If it were a voyage policy only, the judgment of the 
majority of the Court below would be right, but that is the point 
which we have to consider. 

Another point which struck me in favour of Mr. Cohen’s con- 
tention was, that the policy is silent as to any time after the vessel 
is safely moored, and therefore that there might be some founda- 
tion for the contention that the fifteen days is merely a substitu- 
tion for the ordinary twenty-four hours, and that if so, the longer 
period is to be judged of by the same principles that apply to the 
shorter. But, upon consideration, I do not think that is the true 
view of the policy. We must give the ordinary meaning to words, 
unless it is shewn that there is some usage which has deprived 
those words of their ordinary sense. Here the words are that the 
insurance is to last “for fifteen days whilst there after arrival.” 
What happened was within the fifteert days, and whilst the ship 
was there, as is found in the case, within the meaning of the policy. 
Therefore, as it appears to me, the risk was covered by the policy, 
the judgment of Baron Cleasby was right, and the judgment of 
the majority of the Court should be reversed. 


Metuisu, L.J. Iam of the same opinion. I think there is no 
reason, or no sufficient reason, for departing from the plain mean 
ing of these words. If the words had been simply “for fifteen 
days after arrival,” then it might have been necessary to put some 
limitation upon them, because the underwriters could hardly have 
intended to be liable for a ship going out to sea within that time ; 
but the express terms “ whilst there,” shew that the stipulation is 
that the underwriter is to run the risk of what may happen to the 
ship while she remains in the port of Newcastle. If we held 
otherwise, we should defeat the object of the shipowner in insuring 
in these terms, because what he intends is that his ship may be 
always covered. In an ordinary way a shipowner insures until a 
ship arrives and twenty-four hours afterwards; then he insures “at 
and from ” for the next voyage, so that the ship is always insured. 
But in order to insure “at and from,” he must know what the next 
voyage will be. It often happens he does not know, and it is con- 
yenient to him that during a certain time the ship should be 
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covered, so that he may know when the risk will terminate. I 
cannot help thinking we should make that uncertain by saying it 
meant when the ship had completed the delivery of her cargo, 
and should defeat the object of the shipowner. 


Judgment reversed, and entered for the plaintiffs. 


Solicitor for plaintiffs: W. W. Wynne, for Forshaw & Hawkins, 
Liverpool. 
Solicitors for defendants: Freshfields & Williams. 


HOWES anp Anotuer v, YOUNG anp OTHERS. 
HOWES anp AnotHer v. STONE snp OTHERS. 
Bankruptcy Act, 1869, s. 87—Execution on Trader’s Goods for a Sum exceediny 
501. without Sale—Sheriff’s Powndage—Offcer’s Fee— Possession Money. 

A sheriff seized a trader’s goods on two successive days under two writs of fi. 
fa., issued by two judement creditors, each being indorsed to levy debt, interest, 
and costs of execution, besides sheriff’s poundage, officer’s fees, and all other legal 
incidental expenses. In one case the amount of judgment debt, interest, and costs 
of writ of execution was under 50/., and was raised by the poundage to more than 
502. In the other, the amount of judgment debt, intcrest, costs of writ of execution, 
and poundage was under 50/., and was raised by the officer’s fee to more than 50/. 
There was no sale, and within fourteen days after the seizures the sheriff received 
notice of a petition for liquidatioa, which was filed by the trader after the 
seizures :-— 

Held, following La parte Liverpool Loan Co. (Law Rep, 7 Ch. Ap. 782), that 
in each case the goods were “taken in execution in respect of a judgment for a 
sum exceeding 50/.” within s. 87 of the Bankruptcy Act, 1869, and that although 
there had been no sale the trustee in bankruptcy was entitled to the goods. 


SPECIAL CASES stated under the Common Law Procedure Act, 
1860, s. 15. The questions being similar the cases were taken 
together. 

In Howes v. Young the facts were as follows :—On the Ist of 
April, 1875, the defendants signed judgment in an action against 
one Holton, a trader, for 437. 12s. 2d. debt and 4I. costs, and 
issued a writ of fi. fa., which was indorsed “ levy 477. 12s. 2d. and 
1/. 8s. for costs of execution, &¢c., and also interest on 471. 12s. 2d. 
at 4/. per cent. per annum from the 1st day of April, 1875, until 
payment, besides sheriffs poundage, officer’s fees, costs of levying, 
and all other legal incidental expenses.” Under this writ the 
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sheriff, on the 3rd of April, seized Holton’s goods for the following 
sums :—Debt, 471. 12s, 2d.; writ of execution, 1J. 8s. ; interest, 2d. ; 
poundage, 2/. 9s,; officer’s fee, 12. 1s.; possession, 5s.; total, 
527. 15s. 4d. In this case the poundage raised the amount from 
497. Os. 4d. to 511. 9s. 4d., without reckoning the officer’s fee and 
possession money. 

On the Sth of April Holton filed a petition for liquidation under 
the Bankruptcy Act, 1869, thereby committing an act of bank- 
ruptey, of which notice was, on the 14th of April, given to the 
defendants. On the 22nd the plaintiffs were appointed trustees 
under the liquidation, and on the 26th gave notice to the de- 
fendants requiring them and the sheriff not to sell the goods. On 
the 28th of April the sheriff took out an interpleader summons, 
and on the 3rd of May, Huddleston, J., after hearing the parties, 
made an order that upon the plaintiffs paying 75/. into Court 
and possession money to the sheriff, the sheriff should withdraw 
from possession, and the parties state a special case. When this 
order was made the goods had not been sold and were in the 
sheriff’s possession. On the 6th of May the sheriff withdrew from 
possession. 

The question for the Court was, whether, when the judge’s order 
was made on the 3rd of May, the plaintiffs were entitled to the 
goods or the proceeds of the sale or of any part thereof as against 
the defendants. 

In Howes vy. Stone the question was the same, a similar judge’s 
order had been made, and there was no material difference in the 
facts, except that Stone and others were the creditors in respect of 
a judgment signed the 19th of March, 1875; the writ of fi. fa. was 
endorsed “ Levy, 45/. 17s. 2d., with interest thereon at 4/. per cent. 
from 19 March, 1875, and 1/. 6s. for cost of execution besides 
sheriff’s poundage, officer’s fees, and all other legal incidental ex- 
penses;” and the seizure of Holton’s goods under the execution 
was on the 2nd of April, and for the following sums :—Debt, 
451. 17s. 2d.; writ of execution, 1l. 6s. ; interest, 1s. 4d.; poundage, 
91. 7s. 2d.; officer’s fee, 17. 1s. ; possession, 5s.; total, 50/. 17s. 8d. 
In this case the officer’s fee raised the amount from 49, 11s. 8d.; 
to 50]. 12s. 8d., without including the possession money. Notice 
of the filing of the petition on the 5th of April was on that day 
given to the defendants and the sheriff. 
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Wilberforce for the plaintiffs in each case relied on Ew parte 
Liverpool Loan Co. (1) * 

R. H. Collins, for the defendants in Howes v. Young. That 
decision does not touch the present point. There the sum of 
1. 12s., which brought the amount above 50/., was for “the costs 
of execution,” ie., of procuring the writ to be issued. In the 
present case those costs make the amount only 497. 0s. 4d., and 
the poundage, 2/. 9s., brings it above 507. ‘The question is 
whether poundage is to be reckoned so as to bring the case 
within s. 87 (2) of the Bankruptcy Act, 1869 (82 & 33 Vict. c. 71), 
at all events where the goods have been seized but not sold. 
Sect. 87 says, “and sold,” and in Ex parte Liverpool Loan Co. (1) 
James, L.J., says: “This appears to me to be the plain meaning 
of the words, that they apply where a levy has been made for 
more than 50/. and the goods sold.” ‘To constitute an act of 
bankruptcy under s. 6, there must be a sale as well as seizure. 
When the goods are not sold s. 87 does not apply (8); at all 
events, poundage cannot be reckoned, for it was decided in Miles 
v. Harris (4) that the sheriff is not entitled to poundage where he 
has seized but not sold, owing to the judgment and subsequent 
proceedings being set aside for irregularity. Ex parte Liverpool 
Loan Co. (1) decided only that the costs of issuing the writ of 
execution must be reckoned. That case ought not to be extended 
in derogation of the common law rights of an execution creditor. 
There is, moreover, a plain distinction. There the costs were 
ascertained before levying; but the poundage cannot be ascer- 
tained till the sale. The sheriff's right to poundage (ls. in the 
pound where the sum exceedeth not 1007.) was given by 28 Eliz. 
c. 4; 48 Geo. 3, c. 46, s. 5, and s, 123 of the Common Law Pro- 
cedure Act, 1852, give the party a right to levy for it. The 


within that period of a bankruptcy 
petition having been presented against 


(1) Law Rep. 7 Ch. Ap. 732. 
(2) Sect. 87: “‘ Where the goods of 


any trader have been taken in execu- 
tion in respect of a judgment for a sum 
exceeding 50/., and sold, the sheriff, or 
in the case of a sale under the direction 
of the county court, the high bailiff, or 
other officer of the county court, shall 
retain the proceeds of such sale in his 
hands for a period of fourteen days, 
and upon notice being served on him 


such trader, shall hold the proceeds of 
such sale, after deducting expenses, on 
trust to pay the same to the trus- 
Ue al a 

(3) But see Hw parte Rayner, Law 
Rep. 7 Ch. 325. 

(4) 12 C. B. QS.) 550; 81 LL. J. 
(C.P.) 361. 
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execution creditor may, if he thinks proper, pay the poundage 
himself, and not require the sheriff to levy for it. 

[BramweELL, B. But the indorsement on the writ commanded 
the sheriff to levy poundage. | 

The sheriff’s fees are regulated by 1 Vict. c. 55, schedule, which 
allows 1/. Is. “for executing warrants,” shewing that the right is 
not earned till the warrant is executed. So the possession money 
is “for each man left in possession where absolutely necessary,” 
so much per day. The amount of possession money cannot be 
known till the possession is ended. 

F’. H. Hardeastle, for the defendants in Howes v. Stone, prayed 
in aid the above arguments, and pointed out that if either the 
poundage or the officer’s fee was deducted in his case, the sum 
would be reduced below 507. He urged that if possession money 
could be reckoned, a sum which was much below 50/. would by a 
prolonged possession be raised above 50/., a result which could 
not have been intended by the Act, and that secured creditors, 
such as the defendants, ought not to be deprived of their security 
unless the legislature has plainly expressed that intention. 

Wilber force was not heard in reply. 


BraMweELL, B. I think the decision of Hx parte Liverpool 
Loan Co. (1), is decisive of these two cases, and that no doubt or 
difficulty arises. James, L.J., there said: “In this case two 
judges have decided that the 87th section applies if the sum for 
which the sheriff levies, including the costs of execution, exceeds 
50/.; and that the true construction of that section is, ‘taken in 
execution for a sum exceeding 50/. in respect of a judgment.’ This 
appears to me to be the plain meaning of the words, that they 
apply where a levy has been made for more than 50/., and the 
goods sold.” Now, were the goods in each of the present cases so 
taken ? ‘There can be but one answer. ‘The writs were indorsed 
with a direction to levy the judgment debt, costs of execution, and 
interest, in the one case, “besides sheriff's poundage, officer’s fees, 
costs of levying, and all other legal incidental expenses ;” and in 
the other case, “ besides sheriff's poundage, officer’s fees, and all 
other legal incidental expenses.” For these sums, which amounted 
in each case to more than 50/., the goods were taken in execution, 
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and therefore come precisely within the definition of James, L.J. 
I can understand the argument that possession money ought not to 
be included in the amount, because the words “a sum exceeding 
501.” must mean at the time when the goods are taken, and at 
that time it is uncertain what the possession money will be, or 
whether there will be any. But here the suggested difficulty does 
not arise, viz., that the sum for which the levy is made might be 
under 50/., and might become more than 50/. by the addition of 
the possession money. 

Then there was the argument that if the execution creditor is 
not entitled to the goods, the sheriff is not entitled to his pound- 
age and other incidental expenses, and if so the sum is less than 
50/., and s. 87 of the Bankruptcy Act does not apply, and the 
execution creditor is entitled to the goods. That is ingenious ; 
but the answer is that if the execution creditor is entitled to the 
goods, the incidental expenses bring the sum to more than 501, 
and then the trustee is entitled under s. 87. But the real ques- 
tion is, for what sum were the goods seized? Was it for a sum 
over 50/.? It was. Mr. Hardcastle’s argument is open to a 
similar answer. 


AmPHLETT, B. Iam of the same opinion. It is not necessary 
to consider the arguments and reasons for the decision of the 
Lords Justices. We start with that as binding upon us, and the 
only question is, whether there is any reasonable distinction 
between the costs of execution and the costs of the necessary 
incidental expenses. I think there is none. I agree that the 
question of possession money stands on a different footing. In 
neither of the present cases does it depend on the possession- 
money to bring the sum over 50/., and I give no opinion as to what 
our decision ought to be if it did. 

Hupp eston, B., concurred. 


Judgment for the plaintiffs trustees in both cases. 


Solicitor for plaintiffs in both cases: J. N. Mason. 
Solicitor for Young and Others: G. EH. Forster, for Hardings, 
Wood, & Wilson, Manchester. 


Solicitor for Stone and Others: Charles Armstrong. 


VOL. I. EXCHEQUER DIVISION. 


JEPSON, Appeniant ; GRIBBLE, ResponnEnv. 


Inhabited House Duty—Exemption of Hospital or House for Reception or Relief _ 


of Poor Persons—14 & 15 Vict. c. 36, s. 2—48 Geo. 8, c. 55, Sch. B.; Ex- 
enptions, Case 4—Lunatic Asylui—Detuched House for Medical Super- 
mtendent resident in the Asylwm—16 & 17 Vict. c. 97, ss. 1, 2, 55, 132. 
The medical superintendent of a lunatic asylum was appointed under 16 & 17 
Vict. c. 97, s. 55, which enacted that he should be “resident in such asylum.” 
He lived in a detached house, separated from the main buildings of the asylum by 
walls, but within the boundary of the asylum, and having ready access to the 
main buildings through gates in the walls. The house was specially built and 
occupied as the residence of the medical superintendent, was suitable for the pur- 
pose, and did not contain more accommodation than was reasonably necessary for 


himself and family. 

Case 4 of the exemptions in 48 Geo. 3, c. 55, Sch. B., exempts from inhabited 
house duties “ any hospital, charity school, or house provided for the reception or 
relief of poor persons.” The main buildings of the asylum were admitted to be 
within the exemption :— 

Held, that the medical superintendent’s house was a part of the asylum, and 
therefore within the exemption. 


CASE stated by the commissioners for executing the Acts relating 
to the inhabited house duties under the Customs and Inland Re- 
venue Act, 1874, 37 Vict. c. 16, s. 9. 

The City of London County Lunatic Asylum, is a lunatic asylum 
established under 16 & 17 Vict. c. 97, and is a hospital and house 
provided for the reception and relief of poor persons, that is to say, 
for the “lodging, maintenance, medicine, clothing, care, and treat- 
ment of pauper lunatics.” 

The committee of visitors of the asylum duly appointed the 
appellant Jepson to be the medical resident superintendent of the 
asylum, under s. 55, which section compelled him to reside in the 
asylum. His duties are defined by the Act. He lives in a sepa- 


rate and detached house built upon ground within the boundary of 


the asylum, as the servant of the committee. The house is suitable 
and convenient for the performance of his duties, and is allotted to 
him for that purpose. From the rear of the house the appellant has 
ready and convenient access to the main buildings of the asylum 
by passing through a portion of the grounds of the asylum through 
a gate in the wall which incloses his garden on that side. The 
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front part of the garden of the appellant’s house abuts immediately 


~ upon the public lane so that he*has direct communication with 


such lane without passing through the asylum. The garden is 
inclosed on the right and left by brick walls, in each of which is 
a gate leading into the asylum grounds. (1) The house is occupied 
by, and was especially built as the residence of, the medical resi- 
dent superintendent of the asylum, and does not contain more 
accommodation than is reasonably necessary for himself and 
family. In respect of this house, the appellant was assessed under 
14 & 15 Vict. c. 36 (2), for the year 1874, ending the 5th of April, 
1875, to the inhabited house duty, upon 50/., at 9d. in the pound, 
making 17. 17s. 6d. 

The appellant contended before the commissioners that his resi- 
dence formed part of the asylum, and was therefore part of a 
hospital and house provided for the reception and relief of poor 
persons, and was exempt from house duty under case 4 of the 
exemptions. 

The respondent Gribble, surveyor of taxes for the district in 
which the asylum is, contended that the residence of the appellant 
was a separate and distinct house from the asylum, although it 
was situated upon the asylum land, and therefore did not fall 
within the exemption. 

The commissioners decided on the 18th of November, 1874, that 
the appellant was not entitled to the exemption, but was liable to 
pay the 12. 17s. 6d. 

The Court was to be at liberty to draw inferences of fact. 

The question for the opinion of the Court was, whether the appel- 
lant was lable, with respect to his said residence, to be assessed 
to the inhabited house duty. 


Poland, for the appellant. The appellant’s residence is as much 
within the exemption as if it were physically a part of the main 


(1) A plan of the premises was in force, among which is case 4 of the 
attached to the case and shewn to the exemptions in schedule B. of 48 Geo. 3, 
Court. c. 55: “ Any hospital, charity school, 

(2) This Act repeals former duties or house provided for the reception or 
and imposes others, and by s. 2 enacts relief of poor persons,” 
that certain exemptions shall continue 
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buildings of the asylum; 16 & 17 Vict. c. 97 regulates “ Lunatic 
asylums for the maintenance and care of pauper lunatics” (ss. 1, 2); 
and by s. 132 (the interpretation clause), “ ‘asylum’ shall mean any 
asylum, house, building, or place already erected or provided” under 
certain statutes, “or to be erected or provided under the provisions 
of this Act.” By s. 55, the medical officer “shall be resident in 
such asylum.” In Congreve y. Overseers of Upton (1) it was held 
that a medical superintendent whose house was situated, with 
reference to an asylum, very much as in the present case, was 
“resident in such asylum.” ‘The appellant occupies not as tenant 
but as the servant of the committee, and is liable to be turned out 
of his residence without notice. 

Sir J. Holker, A.G. (with him Pinder), for the Crown. The 
main buildings of the asylum are, no doubt, exempt, but the 
appellant’s residence is neither in letter nor spirit “a hospital, 
charity-school, or house provided for the reception or relief of poor 
persons.” To hold that such a residence is within the exemption 
is to say that one entirely detached and separate house, complete 
in itself, is part of another. Congreve v. Overseers of Upton (1) is 
not an authority on the present point. ‘That was a question, not 
of house-duties or exemptions, but of rateability to the poor under 
a special clause, the facts being quite different to the present case. 
The observations of Blackburn, J., as to residence in the asylum, 
establish only that the medical officer complied with s. 55 of 
16 & 17 Vict. c. 97, requiring him to be resident in the asylum, 
and they must be read with reference to the subject-matter and 
the decision, which was that the building in which he resided was 
acquired “for the purposes of the asylum.” The present point has 
been decided in favour of the Crown in three cases heard on appeal 
from the commissioners by judges sitting in Serjeants’ Inn under 
43 Geo. 3, c. 161, s. 73, as appears from the records of those cases 
and of the decisions, which are preserved in the Inland Revenue 
Office. In the first (an Abergavenny case) the medical superinten- 
dent’s house was held to be not within the exemption. That house 
was in the asylum grounds, and separated from the asylum by a 
turnpike-road which ran through the grounds. The only difference 


(1) 4B. & §, 867, 871; 33 L. J. (N.S.) (LC,) 83, 
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between that and the present case is that here the appellant’s 
house is separated from the asylum by a wall. « 

[Krriy, C.B. That makes the distinction. The wall is the pro- 
perty of the asylum.] 

So was the turnpike-road the property of the asylum, which 
owned the land on each side, the public having an easement over 
it. In the second case the judges held that the chaplain’s house, 
which, as in the present case, was in the asylum grounds, was not 
exempt. 

[AmpHLeETt, B. The distinction is that s.55 of 16 & 17 Vict. c. 97 
does not require the chaplain to be resident in the asylum.] 

The construction of an exemption in 48 Geo. 3, ¢. 55, cannot 
depend on whether another statute requires residence within the 
asylum, nor on whether that requirement is obeyed. It may be 
that the present appellant is disobeying s. 55, or even that his 
appointment was invalid within that section. In the third case 
the governor and chaplain of a gaol each resided in a house 
separate from the gaol itself, but within the grounds of the gaol, 
the governor’s house forming part of the boundary of the gaol with 
two fronts, one towards a public road and the other towards the 
gaol yard. Coleridge, Maule, and Williams, J.J., held that the 
governor’s and chaplain’s houses were not exempt from house 
duty. That case was not—like the two others—a decision upon 
the present exemption in favour of a “house for the reception or 
relief of poor persons,” but the position was analogous. 

Poland replied. 


KELty, C.B. It is perfectly clear that this lunatic asylum is 
within the words of case 4 of the exemptions—“any hospital, 
charity school, or house provided for the reception or relief of poor 
persons.” ‘The only question is, whether the medical superin- 
tendent’s house is part of the premises of the asylum. It is within 
the curtilage, and is provided for the residence of a person whose 
attendance may at any moment be required for the inmates of the 
asylum, and who ought, therefore, to be always at hand. Under 
these circumstances I hold, without any doubt, that the legislature 
intended that what is substantially part and parcel of the asylum 
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shall be exempt, unless there be some recognised decision given by 


a superior Court to the contrary effect. Of the revenue cases 
referred to, only one resembles the present. There the medical 
superintendent’s house was on the other side of a public road, and 
it is therefore clear that, though upon the premises, it was not part 
of the asylum. In the present case I think the appellant’s house 
is part and parcel of the asylum, and therefore exempt. 


AmpuLeTT, B. I am of the same opinion, and for the same 
reasons, and I should have had no doubt even were there no 
authority on the question; but Congreve v. Overseers of Upton (1), 
though a case of poor-rate, has a strong bearing on the present 
point, because the question was whether the medical superintendent 
was resident in the asylum, and therefore was very much the same 
as in the present case. There were two appellants, the chaplain 
and the medical superintendent of the lunatic asylum, who had 
each been rated for their respective houses. With regard to the 
chaplain, it was not necessary that he should be resident, and it 
was held that since his house was not used “for the purposes of 
the asylum” within the statute, he must be rated for his house at 
the actual value. But with regard to the medical superintendent, 
Mr. Justice Blackburn says (2): “The statute expressly directs, 
by s. 55, that he shall be resident in the asylum. Mr. Welsby 
argued that the words ‘in such asylum’ must be construed 
to mean strictly within the curtilage of the building where the 
patients sleep at night—a place which might be so laid in an indict- 
ment for burglary. But that is not a reasonable meaning of those 
words. They mean that his residence must be in grounds appro- 
priated to the asylum, so as to be reasonably within it. Now, 
looking at the position of the building as described in this case, we 
cannot say that it was not in the asylum if we once assume that it 
need not be under the actual roof.” The position of the medical 
superintendent’s house was much the same as in the present case ; 
and since it is necessary that there should be (as in that case) a 
resident medical officer, and that he should be accommodated 
with a proper house, whether it be actually part of the main 


(1) 4B. & 8. 857; 33 L. J. (N.S.) (M.C,) 83. 
(2) 4B. & S. 871. 
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buildings of the asylum or not, it is a necessary adjunct, and is 
therefore part of the asylum. 

As to the cases cited from the revenue ee there is none 
which exactly fits the present. The nearest is, perhaps, that of the 
governor of the gaol; but there there was no such exemption as in 
the present case, nor any exemption unless on the ground that the 
house was in the occupation of the Crown, and the judges thought 
it was not. It has, therefore, no direct bearing on the present 
case, 


Huppieston, B. Iam of the same opinion. Even without any 
interpretation clause it is clear that the asylum itself would be 
within the exemption, because the case expressly finds that it “isa 
hospital and house provided for the reception and relief of poor 
persons.” I think that the grounds are a portion of the asylum, 
and the medical superintendent’s house is built on part of the 
grounds. In the modern method of treating lunatics the gardens 
and grounds are almost as necessary as the dormitories or any 
part of the buildings. I think, therefore, within the strict meaning 
of the words, the medical superintendent’s house is part of the 
asylum. 

With regard to the cases referred to as having been decided by the 
judges in Serjeants’ Inn, [ have no doubt that the records existing 
in the Inland Revenue Office have been accurately drawn up; but 
I protest against its being supposed that those cases are binding on 
us as decisions. The reasons for the decisions are not given, the 
records haye not the guarantee of a reporter known to the public, 
and they are never laid before the public so as to be discussed and 
to enable any mistakes which there may be in the reports to be 
detected. Moreover, none of the cases cited are conclusive of the 
present point. 

Judgment for the appellant. 


Solicitor for the appellant: Nelson. 
Solicitor for the respondent: Solicitor to the Inland Revenue. 
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ELLIS aynp AnorHerR v. EMMANUEL anp ANOTHER. —_—_—_—_— 


Creditor and Surety—Suretyship for Whole of ascertained Debt with Liability 
limited to less Sum— Construction of Instrument—Right of Surety to 
reduce his Liability by rateable Proportion of Dividends paid under Bank- 
rutpcy of principal Debtor. 


Where a surety gives a continuing guarantee limited in amount to secure the 
floating balance which may from time to time be due from the principal to the 
creditor, the guarantee is, as between the surety and the creditor, to be construed 
(prima facie at least) as applicable to a part only of the debt co-extensive with 
the amount of the guarantee. But a guarantee limited in amount for a debt 
already ascertained which exceeds that limit is not prima facie to be construed 
as a security for part of the debt only. It is a question of construction on which 
the Court is to say whether the intention was to guarantee the whole debt with a 
limitation on the liability of the surety, or to guarantee a part of the debt only. 

A debtor and his surety executed a joint and several bond for 14,0002. condi- 
tioned for avoidance if they or either of them should, in satisfaction of a debt of 
7000/. then due from the debtor to the obligee, pay the 7000/., with a proviso 
that the surety should not be liable under the bond for a sum or sums exceeding 
altogether in debt or damages 13007. The debtor having paid 1000/., part of the 
debt, and then filed a petition for liquidation, the obligee proved for and received 
a dividend of 9s. 2d. in the pound on 6000/, under the liquidation. After de- 
ducting from the 7000/. the 1000/7. and the dividend, there remained more than 
18007. due. The obligee having brought an action on the bond against the 
surety to recover 1300/., the surety contended that he was entitled to deduct from 
the 1300/. a rateable proportion of the dividend, viz. 9s. 2d. in the pound on 
1800/., and was only liable for the balance :— 

Held (affirming the judgment of the Court of Exchequer), that the intention of 
the bond was that the surety should guarantee the whole 7000/., though his 
liability was limited to 1800/.; that he was, therefore, not entitled to deduct a 
rateable proportion of the dividend, but was liable for the whole 1300/. 

Gray v. Seckham (Law Rep. 7 Ch. 680), and the series of cases there followed, 


distinguished. 


APPEAL from a judgment of the Court of Exchequer on a special 
case stated under a judge’s order by consent. 

The action was on a bond, dated the 8th of December, 1869, by 
which one Etheridge, who owed the plaintiffs 7000/., and seven 
other parties, bound themselves, and every two and more and each 
of them jointly and severally in the sum of 14,000/., to be paid to 
the plaintiffs. 

The bond was conditioned for avoidance if the obligors, or any 
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or either of them, should in satisfaction of the debt of 7000/7. and 
interest pay the plaintiffs 70007. with interest at the times and by 
the instalments therein mentioned, or (at the option of the plain- 
tiffs) the whole of the principal sum, or the unpaid part thereof, if 
any instalment was in arrear for three months. 

There was a proviso that each of the four several parties men- 
tioned, namely, the two defendants (taken as one party), one 
Wilmot and two other parties, who were sureties only for Etheridge, 
should not be liable under the bond (whether by reason of a joint 
or of a several action or demand) to be sued in any such action, 
except only for so much of the instalments amounting in the whole 
to 70007. as at the time of any such default should then be due 
and payable, but so that nevertheless the joint or several liability 
of the said four parties should not be prejudiced or compromised 
in respect of any other of the instalments afterwards becoming 
due. 

Provided that the said four parties “shall not nor shall either of 
them be liable under or by virtue of the said bond (whether by 
reason of a joint or of a several action or demand) for a sum or 
sums exceeding altogether in debt or damages 13000. 

Then followed similarly worded provisoes limiting the liability 
of two others of the seven sureties to 700/., and of the seventh to 
4001. 

Etheridge duly paid two instalments of 5000. each with interest. 
Afterwards, on the 6th of April, 1871, he filed a petition for liqui- 
dation under the Bankruptcy Act, 1869, and his creditors resolved 
that his affairs should be liquidated by arrangement, and a trustee 
was appointed. 

In that month the plaintiffs proved against Etheridge’s estate 
under the liquidation a debt of 6020/7. 11s. which was the whole 
amount then due in respect of the principal and interest secured 
by the bond. 

The whole of Etheridge’s estate was realized and divided among 
his creditors, and four dividends were before this action paid 
under the liquidation amounting to 9s. 2d. in the pound, and the 
plaintiffs received as the dividends on their proof 27591. 8s. 2d. 

Wilmot, one of the first four sureties, haying been sued for 
instalments on the bond by the plaintiffs, paid them 405/. 11s. for 
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principal and 22/7. 11s. 6d. for interest. (1) After deducting from 
the principal sum of 7000J. and interest the instalments paid by 
Etheridge, the dividends of 9s. 2d. in the pound, and the amount 
recovered from Wilmot, there remained unpaid more than 30001., 
and the plaintiffs maintained that the defendants were liable for 
18000. of this. (2) 

The defendants maintained, first, that the entire liability of the 
first four sureties (of whom they were one) was limited to 1300/7. and 
interest, and that they were entitled to deduct from the 13002. the 
amount recovered from Wilmot, one of the four parties ; secondly, 
that they were entitled to the benefit of so much of the dividend 
of 9s, 2d. in the pound as related to the 18001. viz. to 9s. 2d. 
multiplied by 1300, or 5952. 16s. 8d.; and that after deducting 
these two items from the 1300/. and interest there remained a sum 
less than the 4502. which they had paid into court. 

The Court were to draw any inferences of fact which a jury 
might properly have drawn, and to make any amendment in the 
pleadings which they might deem necessary. 

The question for the Court was, whether the defendants upon 
the facts stated were entitled to judgment. If not, judgment was 
to be entered for the plaintiffs for the penalty of the bond, and 
execution was to issue for such sum as the Court should direct. 


1875. June 7. The case was argued by Manisty, Q.C. (Petheram 
with him), for the plaintiffs, and Giffard, Q.C. (Prentice, Q.C., and 
C. Gould with him), for the defendants, before the Court of Ex- 
chequer (Bramwell and Cleasby, BB.), who held that on the true 
construction of the bond each of the first four sureties (of whom the 
defendants were one) were liable to pay 1300/., and: that the plain- 
tiffs were entitled to issue execution for 13002, less the amount 


paid into Court. (2) 
Judgment for the plaintiffs. 


From this decision the defendants appealed. 


(1) See Ellis v. Wilmot, Law Rep. 
10 Ex. 10. 


Court should decide the principle of 
the defendant’s entire liability without 


(2) When this action was brought, 
in 1874, some of the instalments were 
not due, but it was agreed between 
counsel during the argument that the 


reference to the date of the action, and 
that the calculation of the figures, in- 
cluding the interest, should be arranged 
between the parties. 
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1875. Nov.20. Giffard, Q.C., and C. Gould, for the defendants, 


~ appellants. 1. The proviso limits the entire liability of the first 


four sureties (of whom the defendants are one) to 13004. in all, 
and the defendants are liable at most for the balance of 13002, 
after deducting the amount paid by Wilmot. 2. The defendants 
are entitled to the benefit of so much of the dividends of 9s. 2d. in 
the pound received by the plaintiffs as are applicable to 13002, or, 
in other words, 9s. 2d. multiplied by 1300. It is clear the de- 
fendants would have been entitled to the ordinary rights of a surety, 
ie. to pay the 13002. upon the default of the principal debtor, 
and then to stand in the creditor’s place and prove for and receive 
the dividends on 13000. under the liquidation ; and it cannot make 
any difference that they have waited for the creditor to sue. The 
principle that the surety is entitled to a proportionate part of the 
dividends has been established by a long series of cases, of which 
it is sufficient to refer to Bardwell v. Lydall (1), Thornton v. 
M Kewan (2), Hobson vy. Bass (3), and Gray v. Seckham. (4) If it 
is intended that the surety shall not have this benefit, but that he 
shall be liable for the whole balance of the debt after the creditor 
has received the dividends, it must be distinctly expressed, as in 
Midland Banking Co. v. Chambers (5), which was approved by 
Mellish, L.J., in Gray v. Seckham. (4) There is nothing in the bond 
to shew that the defendants had contracted themselves out of the 
ordinary rights of suretyship. This question of dividends was not 
clearly raised in the Court below, nor dealt with by the judgment, 
and it must not be supposed that the learned barons expressed 


any opinion adverse to the defendants on this point. 


Manisty, Q.C. (Petheram with him), was heard on the second 
point only. 
Gould replied. 


Lorp Catrys, L.C., said that, as to the first point, the Court 
had no doubt that, upon the true construction of the bond, each of the 
four parties—the defendants’ firm being treated as one individual 
party—were liable for 1300/., and that the plaintiffs were entitled 


(1) 7 Bing, 489. (3) Law Rep. 6 Ch. 792. 
(2) 1H. & M. 525; 32 L. J. (Ch.) (4) Law Rep. 7 Ch, 680. 
69. (5) Law Rep. 4 Ch. 398. 
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to recover 13002. from each of those four parties in succession, 
7002. from each of the two next parties, and 4007. from the seventh 
surety. ‘These sums, added together, made exactly 70002., and this 
construction gave the plaintiffs the security of the sureties for the 
whole of the 70002., which was clearly the intention of the bond. 
The defendants’ construction would give the plaintiffs the security 
of the sureties for 24002. only. The defendants were therefore 
not entitled to deduct from the 1300/. the amount recovered from 
Wilmot. 

But, on the second point, as to the right to deduct the propor- 
tion of dividends, which had been argued with great force by Mr. 
Gould, the Court would take time to consider the authorites. 


Cur. adv. vult. 


1876. Feb.23. The judgment of the Court (Lord Cairns, L.C., 
Blackburn and Brett, JJ.) was read by 


Buacksurn, J. In this case Thomas Robert Etheridge, as 
principal debtor, and others (seven in all, if we reckon each 
firm as a separate person), as sureties, executed a bond to the 
plaintiffs. 

The instrument is not in all respects artificially drawn, but in 
substance it is this. The eight persons bound themselves, and 
every two or more and each of them, jointly and severally, in the 
penal sum of 14,0002. The condition of the bond was that if the 
eight parties, or any or either of them, paid the principal sum of 
7000/7. by certain instalments, at times specified, the bond should 
be void and of none effect, otherwise it should remain in full force. 
Then followed a proviso, on the effect of which we expressed our 
opinion at the time of the argument. 

And then a second proviso, that four of the sureties, including 
the now defendant “shall not nor shall either of them be liable 
under or by virtue of the said bond, whether by reason of a joint 
or of a several action or demand, for a sum or sums exceeding 
altogether in debt or damages 13001.” 

Then a similarly worded proviso, that two others of the sureties 
shall not be made liable for more than 700/. ; and another proviso, 
that the seventh surety shall not be liable for more than 4002 The 
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ageregate of those four sums of 13002., two of 7002., and one of 
400/., is exactly 70002. : ‘ 

I think, on the construction of this instrument, that the whole 
seven sureties jointly and severally guaranteed the whole 7000/., and 
therefore, that any one of them might be forced to pay more than 
his just proportion of what remained due. For example, if the 
principal debtor paid off 6000/., leaving 10007. only due, any one 
of the first four sureties might have been forced to pay the creditor 
the whole 10002. But, on paying more than his just proportion, 
he would be entitled to contribution from the other sureties, on 
the ground that they were all liable for the same debt. The limits 
put on the amounts which could be recovered from the sureties 
respectively would affect the amount which each was to con- 
tribute, but would not prevent their being all liable to con- 
tribution. 

But if the bond had been framed, as it might have been, so that 
each surety did not guarantee the whole 7000I. jointly with the 
others, but that each of the four first-named sureties should each 
guarantee severally 13002, parcel of the 7000/., and that each of 
the two next named should each guarantee severally 7002, other 
parcel, and the last surety guarantee severally 400/., the residue, 
the result would be different. There, if 60000. was paid off, the 
creditor probably would be impliedly bound to apply the payments 
rateably to every part of the 70001, or at least might easily, by 
express stipulation, be bound to do so; and if he did so apply 
them, he could not recover the whole 10007. remaining due from 
one of the sureties in the first category ; for, six sevenths of the 13000. 
being paid off, the surety would only be liable for the remaining 
seventh, or 145/. some shillings and pence, and no more; and there 
could be no contribution between the sureties, because they were 
not liable for the same debt. 

The practical difference between the two forms of security would 
be that in the first case the creditor can recover the whole from 
any of the sureties who are solvent, leaving to them the trouble of 
getting contribution from the others, and throwing on them the 
loss if any of their co-sureties became insolvent. This is an 
advantage which a creditor may fairly stipulate for, and which we 
have no right to take away from him if he has stipulated for it. 
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In the case now before us the principal debtor made a liquida- 


tion arrangement at a time when 6020J. 11s, of the 7000/. origin- 


ally secured to the plaintiffs on the bond remained unpaid. They 
proved for that amount, and received dividends amounting to 
9s. 2d. in the pound on that amount. But after giving credit for 
that amount, considerably more than 13002. was due on the bond 
at the time when the Court below were applied to to allow execu- 
tion to issue. The Court of Exchequer have allowed execution to 
issue (1) for 850/., the difference between 450J. paid into Court 
and 13002. the limit of the defendants liability. 

It was contended that they were wrong. It was said that the 
dividends are by law applied to each pound of the debt rateably, 
which is unquestionably true; and it was argued that the defend- 
ant was entitled to take credit for 9s. 2d. in the pound on the 
13002., just as he would have been if his contract had been not to 
be surety for the whole 70002, with a proviso limiting his liability 
to 1300/., but to be surety for 1300/., parcel of the 70007. If this 
was so, the amount for which execution has been allowed to issue 
is considerably too large. I have, however, come to the conclusion 
that the Court below were right. 

The real question, I think, is, whether a series of cases beginning 
with Lx parte Rushforth (2), decided by Lord Eldon in 1805, and 
ending with Gray v. Seckham (3), decided by the Lords Justices 
in 1871, apply to this case. These decisions are several of them 
in Courts of Appeal of co-ordinate jurisdiction with this Court, 
and are clearly binding upon us; and I do not think we ought to 
make nice distinctions, or depart from these cases, unless there is 
a real solid distinction between these cases and the present. But 
I think there is a real solid distinction. 

I think that the class of cases referred to do not lay down any 
general doctrine that where there is a surety, with a limit on the 
amount of his liability, for the whole of a debt exceeding that 
limit, he is entitled to the benefit of a rateable proportion of the 
dividends paid on the whole debt; but only that where the surety 
has given a continuing guarantee, limited in amount, to secure the 
floating balance which may from time to time be due from the 


(1) Ante, p. 159, n. (2). (2) 10 Ves. 409. 
(3) Law Rep. 7 Ch. 680. 
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principal to the creditor, the guarantee is as between the surety 
and the creditor to be construed,+both at law and in equity, as ap- 
plicable to a part only of the debt, co-extensive with the amount 
of his guarantee; and this upon the ground, at first confined ta 
equity, but afterwards extended to law, that it is inequitable in 
the creditor, who is at liberty to increase the balance or not, to 
increase it at the expense of the surety. 

In Ex parte Rushforth (1) Lord Eldon seems to me to express 
this very plainly. There Richard Rushforth, the petitioner, had, 
along with the two bankrupts, entered into a joint and several 
bond for 10,0002. to bankers, conditioned for the payment, from 
time to time and at all times thereafter within two months after 
notice in writing, of the balance that might be then due from the 
bankrupts to the bankers. At the time of the bankruptcy that. 
balance was 20,0002. The bankers proved that amount, and re- 
ceived dividends on it. 

Lord Eldon considered the matter much. He first, in March, 
1804, after discussing all the points, ends an elaborate judgment 
by saying (2): “The rule certainly has been that where a man, 
engaged for the whole of a debt, pays only a part, he has no 
equity to stand in the place of the person paid. That brings it to 
the question, what is this engagement, whether for the whole or a 
part?” Another petition was presented, and final judgment was 
not given till the 5th of February, 1805, after nearly a year’s con- 
sideration, and then Lord Eldon says (8): “The question comes 
round to this; whether, according to the true nature of such an 
engagement between all the parties in this bond and mortgage, it 
was competent to these bankers to go on without giving notice to. 
the surety ; for this is a case in which they contracted to give him 
notice before forfeiture of the bond; whether they were at liberty 
to swell the demand to his prejudice beyond the sum of 10,0000. 
The agreement was to advance all such sums as should be re- 
quired; but it is limited by an express contract for an obligation 
to secure all those sums ; and the question is, whether that limitation 
in the extent of the obligation is not a sufficient ground for the 
inference that those sums were not to be extended beyond 10,0002 


(1) 10 Ves. 409. (2) 10 Ves, at p. 420. 
(8) 10 Ves. at p. 422. 
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to the destruction of every right of the surety. Take the case of 
two sureties, each for the separate sum of 10,000/.: each paying 
the principal creditor would be entitled to stand in his place for 
the sum paid. It would be very strong to hold that, as they have 
taken but one surety, he shall be in a worse situation. I think 
the bankers are not entitled in equity to say, as against the surety, 
that their demand is more than 10,0007, the amount of the bond 
he has given, upon which he would be prima facie entitled to 
stand in their place: as to the residue of their debt, they ought 
to be considered, if I may so express it, as their own insurers.” 
He adds: “ As this is a perfectly new case, I make the order with 
liberty to file a bill.” 

Lord Eldon, in deciding this case, attaches much weight to the 
stipulation for notice. Subsequent decisions—Ezx parte Holmes (1) 
and Gray v. Seckham (2)—have settled that the result would 
have been the same had there been no such stipulation; but what 
seems to me important is, that Lord Eldon’s reasoning proceeds 
entirely on the ground that the surety was entitled in equcty to 
treat this as a security for 10,000/., part of the balance, because 
the bankers voluntarily swelled the balance beyond the 10,0001. ; 
a reason not at all applicable to a security given for a sum 
already fixed and determined. 

The next case in order of date was Paley v. Field (38), in 1806, 
before Sir William Grant. There the bond was conditioned for 
the payment of the floating balance due to the bankers, with a 
proviso that the surety should not be liable to pay “any sums of 
money to a larger amount than the sum of 15001,” the meaning of 
the parties being that the bankers should not be indemnified by the 
surety by virtue thereof for any loss which they should sustain by 
giving credit to the debtor beyond the sum of 1500/. Sir William 
Grant rests his judgment almost entirely on this proviso. He 
says (4): “I hardly know how the parties could have more 
clearly provided, not merely that the plaintiff should not be 
called on to answer more than 1500/., but that with regard to him 
the creditor should be considered as limited to that sum.” 

The next case in order of date that I find reported is Bardwell 


(1) Mont. & Ch. 301. (8) 12 Ves. 435. 
(2) Law Rep. 7 Ch. 680. (4) 12 Ves. at p. 444. 
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y. Lydail (1), before the Court of Common Pleas in 1831. There 
the guarantee was, “of any debt which the principal may contract 
from time to time as a running balance of account to any amount 
not exceeding 4007.” The decision of the Court was that the 
same rule applied at law as in equity. The Court say (2); “the 
amount of the debt does in this case exceed the 400/., and thereby 
the position of the creditor is so far altered that one part of his 
debt, viz. to the extent of 4002, is guaranteed, and the remainder 


”) 
. 


not.” In coming to this conclusion, that the guarantee was to be 
read as between the creditor and surety, even at law as a guarantee 
for 4001., parcel of the balance, and not as a guarantee of the whole 
balance with a limit on the amount recoverable, the Court seem 
to have acted on Paley v. Field (8), but perhaps carry the doctrine 
one step further than either Lord Eldon or Sir William Grant had 
done. 

In Raikes y. Todd (4), in 1838, the Court of Queen’s Bench 
decided the case on another ground, viz. that the guarantee was 
bad under the Statute of Frauds; but Lord Denman during the 
argument says that if that had not been so, they should have fol- 
lowed Bardwell vy. Lydall. (1) 

The next case is Hx parte Holmes (5), before Lord Cottenham in 
1839, sitting in appeal in bankruptcy. In that case the petitioner 
accepted three bills of exchange, amounting in all to 5237. 15s. 6d., 
for the accommodation of the bankrupt. The bankrupt deposited 
them with his bankers as a security for the floating balance. The 
petitioner was, therefore,a surety to the extent of 5231. 15s. 6d. 
to meet a floating balance, but from the manner in which the 
suretyship was created no such special ground as the notice in 
Ex parte Rushforth (6) or the proviso in Paley v. Field (7) could 
exist, nor could anything turn on special words in the guarantee. 
The balance greatly exceeded 5237. 15s. 6d., and the bankers 
proved and received a dividend of 2s. on the whole. Then the 
petitioner paid the bills) The Court of Review had allowed the 
petitioner the future dividends on the 5237. 15s. 6d., but refused to 


(1) 7 Bing. 489. (5) Mont. & Ch. 801, 316. 
(2) 7 Bing. at p. 493. (6) 10 Ves. 409. 
(3) 12 Ves. 435. (7) 12 Ves, 435. 


(4) 8 A, & E, 846, 855. 


VOERE EXCHEQUER DIVISION. 


make the bankers account for the 2s. in the pound already received 
by them. Lord Cottenham upon appeal said very truly that this was 
illogical, and that the petitioner was entitled to both or neither. 
He then refers to the fact that the bills were deposited to secure a 
floating balance, which in the result exceeded their amount. He 
cites Bardwell y. Lydall (1), Paley v. Field (2), and Ex parte 
Rushforth (3), and then says (4): “If then the dividend received 
upon 523/. 15s. 6d. is to be attributed to that portion of the debt 
which was secured by the bills of Holmes, it is immaterial that 
the bankers had larger or other demands against the bankrupt.” 
It seems to me that the principle he assumes is that a security of 
limited amount for a floating balance is, as between surety and 
creditor, a security for a portion of the balance only, and that the 
residue is unsecured. 

In Thornton vy. M’Kewan (5), in 1862, Wood, V.C., followed 
these decisions, and had no occasion to enter into an explanation 
of the principle. 

In Gee y. Pack (6), in 1868, an action was brought in the Court 
of Queen’s Bench on this guaranty: “3001. On demand we jointly 
and severally promise to pay to Messrs. Gee & Co.” (who were 
bankers), “3007. with interest on same, to secure an advance now 
or hereafter on a banking account with Messrs. Pack & Linton.” 
The question raised on demurrer to a plea was, whether the surety 
was entitled to credit for a proportionate part of the dividends 
received by Gee & Co. on the balance of their banking account, 
which, at the time the principal debtors entered into liquidation, 
exceeded 300/, The decision was in favour of the surety on the 
ground that the case was undistinguishable from Bardwell v. 
Lydall. (1) 

In Hobson y. Bass (7), Lord Hatherley, in 1871, acting upon 
all these cases, states the question thus: “Ifa person guarantees 
a limited portion of a debt, all the authorities shew that if he pays 
that portion, he has in respect of it all the rights of a creditor. 
The question is, whether the guarantor means ‘I will be liable for 


(1) 7 Bing. 489. (5) 1 H.& M. 525; 32 L.-J. Ch. 
(2) 12 Ves. 435. 69. 
(8) 10 Ves. 409. (6) 33 L. J. (Q.B.) 49. 


(4) Mont. & Ch. at p. 318. (7) Law Rep. 6 Ch. at p. 794. 
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2501. of the amount which A. B, shall owe you, or ‘I will be 
liable for the amount which A. B. shall owe you, subject to this 
limitation that I shall not be called upon to pay more than 2501.’ 
The words of this guaranty are so similar to those in some of 
the cases cited that it would be splitting hairs to distinguish them. 
The words ‘at any time’ are material, and I think the meaning 
of the instrument is, ‘I guarantee the payment of all goods sup- 
plied, but my liability is not to be increased by their amount ex- 
ceeding 2507. When it reaches that sum I am to be a surety for 
it with all the rights of a surety.” 

The last case on the subject that I am aware of is Gray v. 
Seckham. (1) There the suretyship was by means of a promissory 
note deposited by the principal with his bankers as a security for 
the floating balance, and the case so far was identical with He 
parte Holmes. (2) Lord Justice Mellish, in delivering judgment, 
states the point thus: (3) “ Upon this the question arises whether 
there is anything to take this case out of the ordinary rule that, 
when a surety is only surety for part of the debt, and has paid 
that part of the debt, he is entitled to receive the dividend which 
the principal debtor pays in respect of that sum which the surety 
has discharged.” 

I have now cited and examined every case of which I am aware 
bearing on this subject. In every one of them the limited surety- 
ship was to secure a floating balance. And I think these deci- 
sions establish that in such a case the suretyship is, prima facie at 
least, to be construed as a security for a part only of the debt, 
from which the consequence stated by Lord Justice Mellish 
follows. And I agree with what is intimated by Lord Hatherley 
in Hobson v. Bass (4), that if a creditor, taking a limited security 
for a floating balance, means it to be a security for the whole of 
the debt, and not merely for a part, he should take care that this 
is clearly expressed, for the prima facie construction is the other 
way, and the Court ought not to split hairs or make nice verbal 
distinctions on the words used. 

But there is no case that I am aware of which lays down that 
where the suretyship limited in amount is for a debt already 


(1) Law Rep. 7 Ch. 680. (8) Law Rep. 7 Ch. at p. 688. 
(2) Mont. & Ch. 301. (4) Law Rep. 6 Ch. at p. 794. 
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ascertained which exceeds that limit, it is prima facie to be con- 


strued as a security for part of the debt only. And I have failed — 


to see any principle on which such a prima facie construction ought 
to be adopted. 

I think in such a case it is a question of construction on which 
the Court is to say whether the intention was to guarantee the 
whole debt, with a limitation on the liability of the surety, or to 
guarantee a part of the debt only. And, as I have already pointed 
out, I think the bond in the present case expresses an intention 
that the sureties should each guarantee the whole 7000/., though 
their liability respectively was limited to the stipulated amounts. 

It seems, therefore, to me, that the Court below were altogether 
right, and that the judgment should be affirmed. 

The Lord Chancellor and my Brother Brett concur in this 
judgment, and in the reasoning on which it is founded. 


Judgment for the plaintiffs affirmed. 


Solicitors for plaintiffs: Jones, Blaalands, & Son, for J. Miller, 
Bristol. 
Solicitors for defendant: R. & EH. Bastard, for C. H. Edwards, 


Birmingham. 


(IN THE COURT OF APPEAL] 


RUMMENS v. HARE anp RUMMENS. 


Gift of Document of Title—Handing over Policy of Insurance without Assign- 
ment—Right to retain Policy, as against Administratria of Donor. 

In detinue by an administratrix for a policy of insurance, the evidence was that 

the intestate had given the policy to the defendant. No assignment was executed, 

but the defendant retained the policy, and had possession of it at the time of the 


intestate’s death :— 
Held, affirming the judgment of the Exchequer, that the action was not main- 


tainable, for though there had been no assignment of the policy and the right to 
the money secured by it might not be affected, the right to the document itself 


passed by the gift to the defendant. 


AppEAL from the decision of the Court of Exchequer discharg- 
ing a rule to set aside the verdict for the defendants and for a new 
trial on the ground of misdirection. 
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The cause was tried before Cleasby, B., at the Middlesex 
Sittings after Hilary Term, 1875. ‘ The plaintiff was the adminis- 
tratrix of J. G. Rummens, who died intestate, and the action was in 
detinue for a policy of insurance effected by the intestate in the 
Briton Medical and General Life Association on his own life, and 
two receipts for premiums paid thereon, the plaintiff alleging that 
she had been delayed in proceeding to obtain payment of the policy 
and in administering the proceeds thereof. There was also a 
count in trover for the conversion of the documents. 

The defendant Hare was a solicitor, and the other defendant was 
the mother of the intestate; the former was joined as defendant 
because the documents were in his possession, but otherwise he 
had no interest in the policy. The defendant Sarah Rummens 
claimed the policy as her property. 

At the trial evidence was adduced that, in consequence of a 
conversation as to the means that his mother would have in case 
of his death, the intestate had handed the policy to her with the 
remark, “If I die there is the policy.” He afterwards paid two 
premiums to the company, and received receipts, which he handed 
also to hismother. No notice was given to the insurance company 
and no assignment was executed. Subsequently to this the in- 
testate married the plaintiff, who on his death became his adminis- 
tratrix. The insurance company declined to pay on the policy 
unless it was produced, and the plaintiff consequently brought this 
action to recover possession of it. 

The question left to the jury was whether the intestate trans- 
ferred to his mother the right to the possession of the document. 
The jury found that he did so, and returned a verdict for the de- 
fendants. 

A rule obtained for a new trial, on the ground of misdirection, 


was discharged by the Court (1) on the authority of Barton v. 
Gainer. (2) 


On appeal, 
Tapping, for the plaintiff. Barton vy. Gainer (2) does not 
govern this case, for the policy was not given as a paper writing 


(1) Kelly, O.B., Cleasby and Pol- (2) 3H. & N. 387; 27 L. J. (Ex.) 
lock, BB. 890. 
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merely, but with the full intention of passing the interest under 
it. Searle vy. Law (1) is an authority the other way. 

[Metuisu, L.J. There the document was enly claimed on the 
ground that the plaintiff had a beneficial interest under it, so this 
question was not raised. | 

30 & 31 Vict. c. 144, ss, 3,5, require that an assignment should 
be in writing, and that notice should be given to the iasurance 
company ; that has not been done here. 

[Mevusu, L.J. The plaintiff could have no greater interest 
in the policy than the intestate had. Could he, if he had wanted 
to borrow money on the security of it, have brought an action 
against his mother to recover it ?] 

Not having formally assigned it, so as to bind himself, he could 
have recovered it. 

Grantham, for the defendants, was not called upon. 


Lorp Carrs, L.C. This is an action, not involving any ques- 
tion with regard to the right to the money secured by the policy 
of insurance, but for the detention of the paper writing only. I 
say this because very different considerations apply to proceedings 
for recovering the security itself, and to proceedings for the 
recovery of that which is the subject of the security. The facts 
may be assumed to be these. The intestate having insured his 
life, and being doubtful what means his mother would have in 
case of his death, gave her the policy, and told her she might keep 
it. This she did, and afterwards, the intestate having paid two 
premiums, gave the receipts to his mother, which she also kept. 
After his death, he having married in the meantime, his widow, as 
his administratrix, sued the mother to recover the policy. The Court 
of Exchequer, on the authority of the case of Barton v. Gainer (2), 
held that the administratrix could not maintain trover for the 
recovery of the policy. We think the decision was quite right. 
This was a gift of the policy, and although there was no considera- 
tion for it, yet it was a valid gift to the mother with whatever 
advantage she could obtain from it. As has been pointed out by 
the Lord Justice during the argument, the intestate could not 
have claimed to have the document returned to him, nor can his 


(1) 15 Sim. 95. (2) 3H. & N. 887; 27 L. J. (Ex.) 390. 
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administratrix now claim it. We have nothing to say as to the 


“money which is secured by it. This is one of those cases in which. 


the plaintiff may not be able to recover the document, which is 
the evidence of the debt, while the person who holds that evidence 
may not be able to recover the debt itself ; but with that we have 
nothing to do. 


Lorp Coxreripes, C.J., and Metuisu, L.J., concurred. 
Judgment affirmed. 


Solicitor for plaintiff: A. 8. Hatchett Jones. 
Solicitors for defendants: Walson & Son; Wood & Hare. 


DOVER v. CHILD. 


Estoppel—Detention of Goods under 151. Value within Metropolitan Police Dis- 
trict—Application to Magistrate for Order to deliver up Goods—Refusal of 
Order—Action of Trover for same Goods—2 & 3 Vict. c. 71, s. 40. 


A person, who has applied to a magistrate within the metropolitan police dis- 
trict for an order under 2 & 3 Vict. c. 71, s. 40, for the delivery up of goods not 
exceeding 157. in value, which order is, after inquiry, refused, is not precluded, 
by having taken these proceedings, from bringing an action of trover for the 
soods. 


DECLARATION for the conversion of plaintiff’s goods (to wit) a 
set of patent joiner’s cramps, a set of harness, and a goat. 

Fourth plea, as to so much of the declaration as relates to the 
set of harness, that the plaintiff ought not to be admitted to say 
that the defendant converted the same to his own use, or that the 
same were the plaintiff's, because the alleged conversion took place 
after the 25th of August, 1839 (1), and consisted of the detention 


(1) The date of the passing of the 
Metropolitan Police Act, 2 & 3 Vict. 
c. 71, by s. 40 of which it is enacted : 
“that upon complaint made to any of 
the said magistrates by any person 
claiming to be entitled to the property 
or possession of any goods which are 
detained by any other person within 
the limits of the metropolitan police 


district, the value of which shall not 
be greater than 15/., and not being 
deeds, muniments, or papers relating 
to any property of greater value than 
15/., it shall be lawful for such magis- 
trate to summon the person complained 
of, and to inquire into the title thereto 
or to the possession thereof, and if it 
shall appear to the magistrate that such 
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by the defendant within the limits of the metropolitan police dis- 
trict of the said goods the value of which was not greater than 
151, whereupon afterwards and before this suit the plaintiff duly 
made his complaint before one of the magistrates of the police 
courts of the metropolis sitting at the Lambeth police court, for 
that the defendant unlawfully and without just cause detained the 
said goods, which the plaintiff then alleged to be his property, and 
to the property and possession of which goods the plaintiff then 
claimed to be entitled ; whereupon the magistrate duly summoned 
the defendant to appear to answer the complaint, and to shew 
cause why an order should not then and there be made upon him 
to deliver the goods to the plaintiff. And the defendant, in obe- 
dience to the summons, duly appeared at the time and place therein 
mentioned, and the magistrate heard the case and the subject- 
matter of the complaint, and inquired into the title to the goods 
and the defendant’s possession thereof. And the magistrate de- 
cided and adjudged that the defendant had title to the goods, and 
to possession thereof, and the plaintiff had no title thereto, or to 
the possession thereof; and he dismissed the summons, and thereby 
adjudicated the subject-matter of the complaint in favour of the 
defendant; and the defendant has ever since held possession of 


goods have been detained without just 
cause, after due notice of the claim 
made by the person complaining, or 
that the person detaining such goods 
has a lien or right to detain the same, 
by way of security for the payment of 
money or the performance of any act 
by the owner thereof, it shall be lawful 
for such magistrate to order the goods 
to be delivered to the owner thereof 
either absolutely, or upon tender of the 
amount appearing to be due by such 
owner (which amount the magistrate 
is hereby authorized to determine), or 
upon performance or upon tender and 
refusal of the performance of the act 
for the performance whereof such goods 
are detained as security, or if such act 
cannot be performed, then upon tender 
of amends for non-performance thereof 


(the nature or amount of which amends 
the magistrate is hereby authorized to 
determine); and every person who 
shall neglect or refuse to deliver up 
the goods according to such order, 
shall forfeit to the party aggrieved the 
full value of such goods, not greater 
than the sum of 15/., such value to be 
determined by the magistrate: pro- 
vided always, that no such order shall 
bar any person from recovering posses- 
sion of the goods or money so delivered 
or forfeited, by suit or action at law, 
from the person to whose possession 
such goods or money shall come by 
virtue of such order, so that such action 
be commenced within six calendar 
months next after such order shall be 
made.” 


yds 


1876 


DovER 


v. 
[CuILp. 


EXCHEQUER DIVISION. VOL. I. 


the goods on the said title, and the plaintiff has never since ac- 
quired any title or right to the possession of the goods other than 
he had at the time of the magistrate’s decision; and this the 
defendant is ready to verify, wherefore he prays judgment if the 
plaintiff ought to be admitted, against the decision of the magis- 
trate, to say that the goods at the time of the alleged conversion 
were his goods. 
Demurrer and joinder. 


Prentice, Q.C., for the plaintiff, in support of the demurrer. 
The proceedings before the magistrate were auxiliary to and not 
in substitution for any proceedings the plaintiff might take to 
recover his property. The decision of the magistrate refusing the 
order is no bar to further proceedings. [He referred to Rez vy. 
Jenkin (1), and Reg. v. Machen. (2)] 

A. B. Kempe, contia. The question in dispute between the 
parties here is the same as that before the magistrate, though 
the form of proceeding is different, and the defendant ought not 
to be put to defend his title twice: Routledge v. Hislop. (3) The 
plea says that the magistrate inquired into the title to the goods, 
as he is bound to do under the statute, in order to decide whether 
the goods shall be given up absolutely or on terms, and he could 
not have refused the order without determining the question of 
title. Here, as in Flitters vy. Allfrey (4), the plaintiff has chosen 
his own tribunal, and when the judgment has gone against him, 
proceeds in another court, not by way of appeal, but, as pointed 
out by Grove, J., in that case, only under a different procedure. 
The proviso at the end of the section shews that the plaintiff is 
bound by the decision, while the right of the defendant, who has 
no choice whether he will be brought there or not, to question the 
magistrate’s decision is not to extend beyond six months. [He 
referred to Commings v. Heard (5), and Gibbs v. Cruikshank. (6)] 

Prentice, Q.C., in reply, was not heard. 


Ketty, C.B. The object of the statute 2 & 8 Vict. c. 71, s. 40, 


(1) Ca. K. B, temp. Hard. 301. (4) Law Rep. 10 C. P. 29. 
(2) 14Q.B.74; 18 L. J. (M.C.) 218. (5) Law Rep. 4 Q. B. 669. 
(3) 2 EB, & E, 549; 29 L. J. (M.C.) (6) Law Rep. 8 C. P. 454. 
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was to give to a magistrate power to order the delivery up of goods 


of small value ; but I am of opinion that he has no power to deter- — 


mine the property in the goods. If we look to the section we see 
that it gives power to the magistrate to inquire into the title to 
the goods, and make any one of the series of orders set out in the 
section. But here no one of those orders has been made by the 
magistrate; he has not exercised the powers he possessed of 
making those orders, but has simply dismissed the summons. If 
he had made any of those orders the defendant would not be with- 
out remedy if he could prove his lawful ownership, for the proviso 
gives him six months in which to question the magistrate’s decision. 
With regard to the plaintiff, there is no limitation of any common- 
law or statutory right which he might be possessed of to try and 
recover his goods by other proceedings. Supposing the goods to 
be those of the plaintiff, and the magistrate’s decision to be erro- 
neous, the plaintiff would, if the contention for the defendant is 
right, be deprived of his goods without any power whatever of 
appealing. I think the magistrate has power to inquire into title 
so far as may enable him to make any order under the Act; but 
that where he does not make any order, the plaintiff is not pre- 
cluded from his remedy elsewhere. 


CurasBy, B. I think that the authorities that have been cited 
were properly decided. If the jurisdiction of the magistrate were 
to give judgment, that could not afterwards be questioned, but in 
this case the power given is to make orders on the conclusion he 
may form as to the title to the goods. He must therefore inquire 
into the title; but his decision is not like a judgment, because it 
appears by the proviso that the defendant may question it. I 
think the magistrate has no power to determine absolutely the 
property, and that it would be monstrous if, after he has formed 
his judgment, the party against whom it was should be precluded 
from appealing. The proviso has been relied on; but the reason 
for the limitation in the case of the defendant to six months in 
which to bring his action seems to me to be that, after the order 
of the magistrate to deliver up the goods is executed and the 
goods handed over, six months is a reasonable time in which to 
test the correctness of the order and recover back the goods that 
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1876 have been handed over. This is not an anomalous proceeding, for 

Dove; it is like the process by which ‘possession is recovered of cottages. 

Cunp, of Small value. An order is made, but the person against whom 
the order is made is not conclusively bound by it, but may bring 
an action of trespass. I think the magistrate has only to form 
a conclusion so as to found an order, and that therefore the plain- 
tiff is not precluded by the magistrate’s decision from bringing 
this action. 


Huppteston, B., concurred. 
Judgment for the plaintiff’. 


Solicitors for plaintiff: Evans & Eagles. 
Solicitor for defendant: Geo. H. Finch. 


Jan. 17. VANCE v. LOWTHER. 


Banker’s Cheque—Alteration of Date—Materiality. 


A person intrusted with a cheque by the payee to pay into a bank absconded’ 
with it, and after altering the date from the 2nd of March to the 26th of March, 
passed it to the plaintiff for value. The cheque was not paid, and the plaintiff, 


who had not been guilty of any negligence in taking the cheque, sued the 
drawer :— 


Held, tut the alteration was material, and invalidated the cheque; and that 
the circumstance that the plaintiff had not been-guilty of negligence in taking it 
was immaterial. 


APPEAL from the county court of Lancashire, holden at Man- 
chester. 

The action was on a cheque drawn by the defendant on the 
Manchester and County Bank, Limited, in favour of Mr. S. Bagnall, 
or bearer. The cheque was entrusted to Campbell, a clerk of 
Bagnall, to be paid to his account at a bank. The clerk absconded 
with the cheque, and after altering the date from the 2nd of March, 
1875, to the 26th of March, 1875, passed it to the plaintiff for 
value. Payment of the cheque had, in the meanwhile, been counter- 
manded, and on presentation of the cheque payment was refused. 

The learned judge found as a fact that the plaintiff had not 
been guilty of negligence in taking the cheque, and he held that 
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under the circumstances the alteration of the cheque was not 
material, and a verdict was entered for the plaintiff. 
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The question for the opinion of the Court was whether the yowsyen 


verdict for the plaintiff was right. 


Crompton, for the defendant, appellant, was stopped, and the 
Court called on 

Baylis, Q.C. (Julian Robinson with him), for the plaintiff. A 
‘cheque need not be dated at all, and the date on the cheque is not 
material. In Bull v. O'Sullivan (1) a post-dated cheque was 
admitted in evidence in an action by the indorsee against the 
‘drawer. In Master y. Miller (2) the alteration of the date of a bill 
of exchange, so as to accelerate the payment, was held to avoid it, 
and perhaps if the date of payment of this cheque had been 
accelerated it would have been made void, but merely deferring 
payment ought not to be held to have that effect, as a banker 
‘does not look to the date of a cheque, but is bound to pay it, how- 
ewer old it may be. [He referred also to Austin v. Bunyard (3), 
and Hirschman y. Budd. (4)] Further, the finding of the county 
court judge is on a mixed question of law and fact, and cannot, 
therefore, be reviewed unless it is manifest that the conclusion 
arrived at must have been founded on an erroneous view of the 
law: Cawley v. Furnell. (5) 

Crompton, in reply. The alteration was material. The date of 
the cheque ear-marks it; as, for instance, if it is required to give 
any direction as to paying it. Further, the banker might have 
failed in the interval between the 2nd of March and the 26th of 
March, and the date is most material, for otherwise the drawer 
might be called on to pay. [He was then stopped.] 


Ketty, C.B. I have no doubt that the decision in this case 
must be reversed. The defendant drew a cheque, dated the 2nd 
of March, which got into the hands of a person who absconded 
with it. The defendant thereupon countermanded payment. 
Subsequently, the date of the cheque was altered to the 26th of 
March, and it was put in circulation. The question is, whether 

(1) Law Rep. 6 Q. B. 209. (3) 6B. & 8. 687; 34 L.J.(Q.B,) 217. 


(2) 1 Sm. LC. 7thed. 871; 4T.R. (4) Law Rep. 8 Ex. 171. 
320; 2H. BL140. _ (5) 12 C. B, 291; 20 L, J. (C.P.) 197. 
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that alteration is material. The county court judge seems to 
have treated the question of materiality as one of fact; but that 
question frequently arises, as in cases of insurance, as a question 
of law; and in the present case we have to decide whether what 
was done was in law a material alteration which vitiated the 
cheque. The materiality may be tried by several tests, of which 
I propose to refer to two. First, can it be doubted that, when the 
date of a cheque is altered as this was from the 2nd to the 26th 
of the month, the legal obligation of the drawer is materially 
altered ? In the former case the obligation of the banker was to 
pay the cheque on presentment on any day from the 2nd onwards, 
while in the other case there is no obligation to pay until the 26th. 
The authority to the banker to pay on the 2nd of the month has 
therefore been altered, and I think that a cheque payable at once 
and one payable at a future date are as different as two bills of 
exchange drawn at one and two months respectively. 

The other test is that suggested in argument. If the drawer of 
the cheque has money at the bank at the time of drawing it, but 
the bank fails before it is presented, the question of the liability of 
the drawer turns on the diligence used in presenting the cheque, 
which shews conclusively that the date is material. 


Pottooxk, B. Iam of the same opinion. Any material altera- 
tion of a bill or note invalidates it, and the question is, what is the 
true principle on which the materiality must be determined. The 
county court judge seems to have thought that it was necessary 
to consider the surrounding circumstances in each case. In that 
I think he was wrong, and that we ought to look at the question 
of materiality with reference to the contract itself, and not with 
reference to the surrounding circumstances. Taking this view of 
the case, I think this alteration was material, and that the cheque 
was void. 


Huppueston, B., concurred. 
Judgment for the defendant. 


Solicitor for plaintiff: T. W. Goldring. 


Solicitors for defendant: Le Riche & Son, for Payne & 
Galloway, Manchester. 
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(IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 
CLEMSON v. HUBBARD, 


Master and Servant—Absence without Leave—Jurisdiction of Justices—* Dis- 
pute” —Employers and Workmen Act, 1875 (88 & 89 Vict. c. 90), s. 4. 


By the Employers and Workmen Act, 1875, s, 4, “a dispute under this Act 
between an employer and a workman may be heard and determined by a court 
of summary jurisdiction, and such court, for the purposes of this Act, shall be 
deemed to be a court of civil jurisdiction.” By s. 10 the expression “court of 
summary jurisdiction” includes justices. 

The plaintiff, a boot manufacturer, summoned the defendant, a workman, before 
justices for absenting himself from the plaintiff’s employment without notice ; 
the justices having dismissed the summons for want of jurisdiction :— 

£eld, that absence by a workman from his employer’s service constituted a 
“dispute” between them within the meaning of the foregoing enactment, and 
that the decision of the justices was erroneous. 


CasE stated by justices of the borough of Derby under 20 & 21 
Vict..c. 43. 

The plaintiff, a boot manufacturer, caused a summons, under 
the Employers and Workmen Act, 1875 (88 & 39 Vict. c. 90), 
s. 4, to be issued against the defendant, a workman, to appear 
before justices, and delivered under Rule 1, made pursuant to s. 9 
of that statute, the following particulars of his cause of action :— 


«“ Edward Hubbard: Debtor to Mr. John Clemson. 
“1875, 27th Sept. 
“To damage and loss caused by your absenting yourself from 
my employment from this date without giving previous notice, 
and whereby I have suffered damage to the amount of five 
pounds :—5j.” 


At the hearing, the attorney for the plaintiff stated that the 
defendant had contracted with the plaintiff as a cutter out in his 
trade of a boot manufacturer at weekly wages; that on Saturday, 
the 25th of September, 1875, the defendant finished his current 
week’s work, and received his wages; that having given no notice 
or intimation of his intention to leave the plaintiff’s service, he had 
absented himself on Monday morning, the 27th, and had not 
afterwards resumed his work, nor offered any explanation of his 


conduct. 
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Thereupon the defendant’s attorney objected that the plaintiff, 


upon his own shewing, was out of court, for there was no “ dis- 


pute” arising out of or incidental to the relation of employer and 
workman, inasmuch as the defendant, until the present moment, 
had had no distinct intimation that the plaintiff claimed from him a 
week’s notice, and hence had had no opportunity of disputing that 
claim; that the foundation of the justices’ jurisdiction in all cases 
under the Act was the fact of the existence of such a “ dispute ;” 
but that the plaintiffs particulars shewed that the present was a 
simple action for damages, which the county court might well 
entertain under its common-law jurisdiction, but which neither it 
nor the justices had power to try under the Employers and Work- 
men Act. 

It was urged for the plaintiff that a “dispute” within the 
meaning of the statute existed. 

The justices dismissed the summons. 

The question for the opinion of the Court was, whether the 
justices had jurisdiction to hear and determine the case. 


J. C. Lawrance, for the plaintiff. The decision of the justices 
was erroneous. There was clearly a “ dispute” between the parties 
within the meaning of the 4th section of the Employers and 
Workmen Act, 1875.(1) The 4th section of the Master and Servant 


(1) The Employers and Workmen 
Act, 1875 (38 & 39 Vict. c. 90), s. 3, 
enacts: “In any proceeding before a 
county court in relation to any dis- 


such claims are liquidated or unliqui- 
dated, and are for wages, damages, or 
otherwise ; and (2.) if, having regard 
to all the circumstances of the case, it 


pute between an employer and a work- 
taan arising out of or incidental to 
their relation as such (which dispute 
is hereinafter referred to as a dispute 
under this Act) the Court may, in 
addition to any jurisdiction it might 
have exercised if this Act had not 
passed, exercise all or any of the fol- 
lowing powers; that is to say (1.), It 
may adjust and set off the one against 
the other all such claims on the part 
either of the employer or of the work- 
man, arising out of or incidental to the 
relation between them, as the Court 
may find to be subsisting, whether 


thinks it just to do so, it may rescind 
any contract between the employer and 
the workman upon such terms as to 
the apportionment of wages or other 
sums due thereunder, and as to the 
payment of wages or damages, or other 
sums due, as it thinks just; and (8.) 
where the court might otherwise award 
damages for any breach of contract it 
may, if the defendant be willing to 
give security to the satisfaction of the 
court for the performance by him of so 
much of his contract as remains un- 
performed, with the consent of the 
plaintiff, accept such security, and 
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Act, 1867 (1), now repealed, expressly specified absence from 
service as a matter over which justices should have jurisdiction ; 


order performance of the contract ac- 
cordingly, in place either of the whole 
of the damages which would other- 
wise have been awarded, or some part 
of such damages.” 

Sect. 4: “A dispute under this Act 
between an employer and a workman 
may be heard and determined by a 
court of summary jurisdiction, and 
such court, for the purposes of this 
Act, shall be deemed to be a court of 
civil jurisdiction, and in a proceeding 
in relation to any such dispute the 
court may order payment of any sum 
which it may find to be due as wages, 
or damages, or otherwise, and may 
exercise all or any of the powers by 
this Act conferred on a county court : 
Provided that in any proceeding in re- 
lation to any such dispute the court of 
summary jurisdiction—(1.) Shall not 
exercise any jurisdiction where the 
amount claimed exceeds ten pounds ; 
and (Z.) Shall not make an order for 
the payment of any sum exceeding ten 
pounds, exclusive of the costs incurred 
in the case; and (3.) Shall not require 


security to an amount exceeding ten 
pounds from any defendant or his 
surety or sureties.” 

Sect. 9: “ Any sum payable by any 
person under the order of a court of 
summary jurisdiction in pursuance of 
this Act shall be deemed to be a debt 
due from him in pursuance of a judg- 
ment of a competent court within the 
meaning of the 5th section of the 
Debtors Act, 1869, and may be en- 
forced accordingly ; and as regards any 
such debt a court of summary jurisdic- 
tion shall be deemed to be a court 
within the meaning of the said section. 

“*The Lord Chancellor may at any 
time after the passing of this Act, and 
from time to time make, and when 
made, rescind, alter, and add to rules 
for carrying into effect the jurisdiction 
by this Act given to a court of sum- 
mary jurisdiction, and in particular for 
the purpose of regulating the costs of 
any proceedings in a court of summary 
jurisdiction, with power to provide that 
the same shall not exceed the costs 
which would in a similar case be in- 


41) The Master and Servant Act, 
1867 (80 & 31 Vict. c. 141), s. 4, 
enacts: “ Wherever the employer or 
employed shall neglect or refuse to 
fulfil any contract of service, or the 
employed shall neglect or refuse to 
enter or commence his service accord- 
ing to the contract, or shall absent 
himself from his service, or whenever 
any question, difference, or dispute 
shall arise as to the rights or liabili- 
ties of either of the parties, or touch- 
ing any misusage, misdemeanour, mis- 
conduct, ill-treatment, or injury to the 
person or property of either of the par- 
ties under any contract of service, the 


L.R. Ex.D.1/2 


party feeling aggrieved may lay an 
information or complaint in writing 
before a justice, magistrate, or sheriff, 
setting forth the grounds of complaint, 
and the amount of compensation, 
damage, or other remedy claimed for 
the breach or non-performance of such 
contract, or for any such misusage, 
misdemeanour, misconduct, ill-treat- 
ment, or injury to the person or pro- 
perty of the party so complaining.” 

The Master and Servant Act, 1867, 
is repealed by the Conspiracy and Pro- 
tection of Property Act, 1875 (38 & 89 
Vict. c: 86), 8. 17. 


Sig. 7 
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and it is submitted for the plaintiff that the intention of the legis- 
lature in passing the Employers and Workmen Act, 1875, was 
pot to limit the authority of justices, but merely to remove the 
supposed grievance of treating breaches of a contract for service 
as matters of a criminal nature. 

The defendant did not appear. 

Buszard, for the justices. There was no “ dispute” between the 
parties; the fact that a workman does not return to his service 
may afford his employer a ground of complaint, but assuredly it 
is not, in ordinary language, a dispute. The wide words of the 
Master and Servant Act, 1867, s. 4, which contemplated this very 
case, are carefully and advisedly omitted from the present statute. 
If the legislature had intended that justices should have power 
to entertain mere complaints, it would have said so in express 
terms; thus in 20 Geo. 2, c. 19, s. 1, and in 4 Geo. 4, c. 34,8. 2, 
the words used were, “complaints, differences, and disputes ” be- 
tween masters and workmen or apprentices. It is not denied that 
the absence of the defendant from his employment was inten- 
tional ; but a dispute requires that two minds shall be at variance 


curred in a county court, and any rules 
so made, in so far as they relate to the 
exercise of jurisdiction under the said 
5th section of the Debtors Act, 1869, 


Rules pursuant to s. 9 were made 
by Lord Cairns, L.C., and dated the 
18th of August, 1875. 

Rule 1: “A person desirous to 


shall be deemed to be prescribed rules 
within the meaning of the said section.” 

Sect. 10: “The expression ‘ the 
Summary Jurisdiction Act,’ means the 
Act of the session of the 11th and 12th 
years of the reign of Her present Ma- 
jesty, c. 48, intituled ‘An Act to 
facilitate the performance of the duties 
of Justices of the Peace out of Sessions 
within England and Wales with re- 
spect to summary convictions and 
orders,’ inclusive of any Acts amend- 
ing the same. 

“The expression ‘court of summary 
Jurisdiction’ means .. . . any justice 
or justices of the peace to whom juris- 
diction is given by the Summary Ju- 
risdiction Act.” 


enter an action under the Employers 
and Workmen Act, 1875, shall deliver 
to the clerk of the court particulars in 
writing of his cause of action, and the 
clerk of the court shall enter in a book, 
to be kept for this purpose in his 
office, a plaint in writing, stating the 
names and the last-known places of 
abode of the parties, and the substance 
of the action intended to be brought; 
and thereupon a summons shall be 
issued according to the form in the 
schedule, and be served on the de- 
fendant not less than one clear day 
before the day on which the court 
shall be holden at which the cause is 
to be tried.” 
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with each other, just as there must be two parties to a contract ; 
and when the proceedings were commenced before the justices no 
difference of opinion had been expressed. The proper remedy of 
the plaintiff would have been by an action for damages in a county 
court under its ordinary jurisdiction. By s. 9 of the Employers 
and Workmen Act, 1875, a workman may be imprisoned under 
the Debtors Act, 1869; now the legislature intended to remove 
the hardship of allowing a defaulting workman to be treated as a 
criminal; and it would defeat that object if justices were em- 
powered to send to a prison a workman who does not pay the 
damages awarded by them; the construction contended for by the 
plaintiff would make the law more stringent against the employed 
than it was before. 
Lawrance was stopped in reply. 


Cieassy, B. We do not think it necessary to hear any further 
reply on behalf of the plaintiff. The question before us depends 
upon the meaning of the words in the 4th section of 38 & 39 Vict. 
c. 90, “a dispute under this Act between an employer and a 
workman.” It has been suggested in argument that there was no 
dispute between the parties, for at the time of taking proceedings 
before the justices no difference of opinion had been expressed 
between them; and that as there must be two persons to make a 
contract, so there must be two minds to express dissent from each 
other; but this is, in effect, an argument that there can be no 
“dispute” unless the workman agrees that it shall exist; such a 
construction would almost annul the statute; and it would be 
absurd to hold that the justices shall have‘no jurisdiction unless 
the parties confer it by agreement. Under s. 4 the justices up 
to a certain amount are to have the same powers as are con- 
ferred by s. 3 upon the county courts; and it is plain from the 
provisions of the Jast-mentioned section, that the jurisdiction is to 
depend upon the existing state of facts and not upon the agree- 
ment of the parties. It has been argued that, as by 30 & 31 Vict. 
e. 141, s. 4, absence from service is expressly mentioned, the 
omission of similar words in the statute before us shews that the 
legislature did not intend to confer upon justices jurisdiction to 
decide questions as to absence from service; but I cannot help 
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seeing that by 30 & 31 Vict. ¢. 141, s. 4, it was intended to enu- 
merate and include particular instances, whereas by 38 & 39 Vict. 
c. 90, ss. 8 and 4, it was intended to comprehend them under one 
head. It seems to me most unreasonable to hold that the word 
“dispute” has only the limited sense contended for on behalf of 
the justices; the plaintiff has made a complaint which they were 
bound to entertain. The case must be remitted for rehearing. 


Grover, J. Iam ofthe same opinion. The jurisdiction to hear 
a complaint of this kind has, in my judgment, been clearly created. 
The case, in effect, finds that the defendant, without having given 
notice, absented himself from the plaintiff’s service. It is not 
denied that he intentioually absented himself. It would be a 
singular result of legislation to hold that the justices have no 


jurisdiction upon the present facts; but to lay down that they 


would have had power to determine the case if the defendant 
before absenting himself had said to the plaintiff, “I dispute your 
right to require my services,” would go to shew that almost a 
submission to arbitration is required before the justices can enter- 
tain the summons; their jurisdiction would depend simply upon 
the agreement of the parties. As to the argument that it is incon- 
venient to give power to imprison for mere breaches of contract, it 
is to be recollected that the power can be exercised under s. 9 of 
38 & 39 Vict. c. 90, only when the person ordered to pay has had 
means to pay and has omitted sotodo. ‘The case must be remitted 
for the justices to deal with. 


Frevp, J. Iam entirely of the same opinion. It would be a 
bad day for workmen if they were driven for redress to the county 
court, and could not resort to the cheap and easy remedy afforded 
by magistrates. 

Case remitted. 


Solicitor for plaintiff: Henry Tyrrell, for A. J. Flint, Derby. 
Solicitors for justices: W. & W. H. Whiston & Cooper, Derby. 
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(IN THE COURT OF APPEAL.] 


LE MARCHANT v. THE COMMISSIONERS OF INLAND REVENUE, 


Succession Duty Act, 1853 (16 &17 Vict. c. 51), s. 38—Allowance for Loss of 
Annuity on Succession—Deprivation of Property on taking Succession. 


The tenant for life in possession and his son the tenant in tail in remainder of 
real estates, by a disentailing deed in 1869, conveyed the estates to such uses as 
they should jointly appoint ; and by a deed of even date in consideration of the 
son’s intended marriage, appointed the estates to the use of trustees in fee from 
and after the marriage by way of mortgage to secure 20,0001., subject to a proviso 
that if the father or son, or any person interested in the equity of redemption, 
should on a day named in 1870, pay to the trustees 20,0000., with interest at 30. 
per cent., the trustees should at any time on request reconvey the estates to the 
uses to which the equity of redemption should then stand settled ; and the father 
covenanted that if the marriage was solemnized he would, so long during his life 
as the 20,000/. or any part should remain due to the trustees on the security of 
the deed, pay the trustees interest thereon at 30. per cent.; provided that if he 
should pay the interest half yearly the trustees should not during his life call in 
the 20,000/. or any part; and the deed witnessed that the trustees should stand 
possessed of the 20,0007. upon the trusts declared by the marriage settlement of 
even date, viz. upon trust to pay the annual income thereof to the son for life, 
and after his decease to his wife for life, with the usual trusts over for children. 

The marriage was solemnized, and the son received under the deeds 6001. a year, 
being the interest on 20,000/. at 3/7. per cent., until his father’s death in 1874, 
when he became entititled in possession to the estates, and the 6002. a year 
ceased :— 

Held (affirming the judgment of the majority of the Court of Exchequer), that 
the case was covered by the principle of Commissioners of Inland Revenue v. 
Harrison (Law Rep. 7 H.L. 1), and that on taking his succession to the estates 
the son was “bound to relinquish,” or was “ deprived of” the S000. a year within 
s. 38 of the Succession Duty Act, 1853, and was entitled to an allowance ac- 
cordingly, upon the computation of the assessable value of his succession. 


AppEAL from a judgment of the Court of Exchequer of the 
Tth of July, 1875, upon a petition by Sir Henry Le Marchant that 
in assessing the duty upon his succession to certain estates an 
allowance should be made under s. 38 of the Succession Duty Act, 
18538, in respect of an annuity of 600/. a year which he ceased to 
enjoy when he succeeded to the estates. 

The facts and deeds are fully stated in the report of the case 
below. (1) For the present purpose they sufficiently appear from 
the head-note, and the Lord Chancellor’s judgment. 


(1) Law Rep. 10 Ex. 292. 
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The Court of Exchequer (Kelly, C.B., and Bramwell, B., 


Le Marcuanr Cleasby, B., dissenting) held that the petitioner was entitled to 


v. 
ComMIs- 
SIONERS OF 
INLAND 
LEVENUE, 


the allowance. 


W. W. Karslake (Sir J. Holker, A.G., and Sir H, Giffard, 8.G., 
with him), for the commissioners, appellants, contended that the 
judgment of Cleasby, B., was the right one, and also that the case 
came within s. 34 of the Act, and not s. 38. (1) His arguments 
and the authorities cited were the same as in the Court below. (2) 

Thesiger, QC., and A. L. Smith, for the petitioner, respondent, 
were not heard. 


Lorp Catrns, L.C. LIown_it appears to me that there is no 
reasonable doubt in this case. The petitioner, Sir Henry Le 
Marchant, was about to be married. His father, Sir Denis, being 
tenant for life, and Sir Henry being tenant in tail of estates in 
Surrey, it was proposed to bring these estates into settlement, in 
order to make immediate provision for the husband and wife, and 
for the children. Obviously there were various ways in which that 
might be done, assuming that Sir Denis was willing—as it appears 
he was—to surrender part of his beneficial interest as tenant for 
life. Provision might have been made by the grant of a rent 
charge to the husband and to the wife if she should survive her 
husband, during the life of the father; and for the children pro- 
vision might have been made either by a division of the estates, 


G)yi6e& 17. Victic 51, 08-534, 
enacts: “In estimating the value of 
a succession no allowance shall be made 


subject to any prior principal charge, an 
allowance shall be made to him in re- 
spect only of the yearly sums payable 


in respect of any incumbrance thereon 
created or incurred by the successor, 
not made in execution of a prior 
special power of appointment, but an 
allowance shall be made in respect 
of all other incumbrances, and also 
in respect of any moneys which the 
successor may, previously to his posses- 
sion, have laid out in the substantial 
repairs or permanent improvement of 
real property comprised in his succes- 
sion: Provided that upon any succes- 
sor becoming entitled to real property 


by way of interest or otherwise on 
such charge as reducing the annual 
value pro tanto of such real property.” 

Sect. 88 enacts: “ Where any suc- 
cessor upon taking a succession shall 
be bound to relinquish or be deprived 
of any other property, the commis- 
sioners shall, upon the computation of 
the assessable value of his succession, 
make such an allowance to him as 
may be just in respect of the value of 
such property.” 

(2) Law Rep. 10 Ex. 298-300. 
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or by successive estates limited to them, or by money being raised —_1876 

as portions or by way of mortgage. Le Marcuan't 
The course adopted was this: the form of provision was by a ee 

mortgage for 20,000/.; that is to say, the estates were limited to 8!0NRS or 


trustees to raise 20,0002; but there was a proviso that if the Bernier 
father should fulfil the covenant I am about to mention the 

money should not be raised during his life. That covenant was, 

that the father should, so long during his life as the 20,0000. 

should be owing, pay 600/. a year—being the interest upon the 
mortgage money at 3 per cent.—to his son Sir Henry, and if the 

son died leaving a widow, then 600/.a year to the widow, and after 

the decease of the survivor the capital sum was raisable. 

The case says that, after the marriage, and during the father’s 
life, the 600/. a year was paid regularly to the son by the father, 
according to his covenant. Therefore, in substance, putting aside 
the question of conveyancing, which is merely one of form, the 
son was in beneficial possession of the estate to the extent of 6000. 
a year during the father’s life. He was receiving, not the rents 
and profits of the estate specifically, as might have been the case 
if a rent charge had been granted, but 600J. a year as the price 
by which the father secured that the 20,0002. should not be raised 
in his lifetime. In common sense and common expression the 
son was benefiting by the estate to the extent of 6001. a year 
during the father’s life; and when, upon his father’s death, the 
son succeeded to the estate, he relinquished, or ceased to have, the 
600/. a year. 

If this arrangement had been made through the form of a rent- 
charge the case would have been identical with Commissioners of 
Inland Revenue v. Harrison. (1) In form it is not identical, but 
in substance it is just the same. It is a case in which Sir Henry 
on taking a succession, was “bound to relinquish,” or was “ de- 
prived of” what he had received during his father’s life, received 
not as a sum in gross, but with reference to this particular estate ; 
and, therefore, it is exactly the case in which an allowance ought 
to be made. I think, therefore, that the judgment of the majority 
of the Court below was right. 


(1) Law Rep. 7 H. L. 1. 
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1876 Lorp Corzrings, C.J. I am of the same opinion. I do not 
Lz Marcuanr presume to say that there can be no reasonable doubt, looking at 
Conus. the difference of opinion in the Court below, but there is no doubt 
BoM in which I share. The case seems directly within the principle of 
Revenue, Commissioners of Inland Revenue v. Harrison. (1) Iam unable to 
answer the question which Baron Bramwell put in the Court 

below (2) except as he answers it,—“ Does the petitioner at present 

enjoy his estate and 6002. a year? He does not, that is quite 

certain. Therefore, though he has got the estate, he has lost, or 


been deprived of, or ceased to enjoy, the 6C0I. a year.” 


ME.iisu, L.J., concurrc d. 
Judgment for the petitioner affirmed with costs. 


Solicitors for petitioner: Paterson, Snow, & Burney. 
Solicitor for The Crown: Solicitor of Inland Revenue. 


Feb. 10. [IN THE COURT OF APPEAL FROM INFERIOR COURTS. } 


MORANT, Appetnant; TAYLOR, ResponpENT. 


11 & 12 Vict. c. 48, ss. 1, 11—Jurisdiction of Justices—Limitation of Time— 
Rule as to Words ejusdem generis—Complaint—“ Order for the Payment of 
Money ov otherwise.” 


The words, “ order for the payment of money or otherwise,” in 11 & 12 Vict. 
c. 43, s. 1, include orders of every kind which a justice of the peace has autho- 
rity to make; and, therefore, where a local Act for the improvement of a borough 
provided that if buildings should be erected “‘ contrary to any requirement by the 
corporation,” the corporation might “make complaint thereof before a justice,” 
who was empowered to make an order directing the demolition of the build- 
ing :— 

Held, that, pursuant to 11 & 12 Vict. c. 43, s. 11, the complaint upon which 
an order for demolition was to be founded must be made within six months 


after the completion of a building erected contrary to the provisions of the local 
Act. 


Case stated by the stipendiary magistrate for the borough of 
Leeds under 20 & 21 Vict. c. 43. 


On the 22nd of October, 1875, the appellant, acting as agent on 
(1) Law Rep. 7 H. L. 1. (2) Law Rep. 10 Ex. at p, 308. 
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behalf of the mayor, aldermen, and burgesses of Leeds, made a 
complaint, that the respondent had made a building contrary to 
a certain requirement by the corporation of the borough, and 
thereby had infringed the provisions of s. 22 of the Leeds Im- 
provement Act, 1869. (1) 

It was proved that the respondent was the owner of three houses, 
which were built contrary to the requirement by the corporation 
duly made in accordance with the provisions of the Acts referred 
to in s. 22 of the Leeds Improvement Act, 1869. The houses 
were completed more than six months before the 22nd of October, 
1875, the day on which the appellant made his complaint ; having 
been so completed, the houses remained in the same state down to 
that day. 

The magistrate dismissed the complaint upon the ground that 
it came within 11 & 12 Vict. c. 48, s. 1 (2), and, therefore, under 


(1) The Leeds Improvement Act, 
1869 (32 Vict. c. xi.), recites various 
local statutes relating to the borough 
of Leeds, and enacts by s. 22, “In 
case any building be made or begun 
without or not in accordance with 
the consent of the corporation, where 
their consent is by this or any of the 
recited Acts required, or contrary to 
any requirement by the corporation 
made in accordance with the provisions 
of such Acts, the corporation may 
make complaint thereof before a justice, 
who shall thereupon issue a summons 
requiring the owner or occupier of the 
premises, or the builder or person 
engaged on the work, to appear at a 
place and time stated in the summons 
to answer the complaint; and if at the 
time and place appointed in the sum- 
mons, and whether the person sum- 
moned appear or not, the complaint be 
proved to the satisfaction of the justice 
before whom it is heard, the justice 
shall make an order in writing on the 
person summoned, directing the de- 
molition, within such time as the justice 
deems reasonable, of the house, build- 


ing, erection, or addition, or so much 
thereof as is made otherwise than in 
accordance with the consent, or con- 
trary to the requirement, of the cor- 
poration, and also directing payment 
of the costs up to and including the 
costs of the order.” 

(2) 11 & 12 Vict. c. 43 is intituled 
“ An Act to facilitate the performance 
of the duties of justices of the peace out 
of sessions within England and Wales, 
with respect to summary convic- 
tions and orders.” ‘The preamble and 
the commencement of s. 1 are as fol- 
lows :—“ Whereas it would conduce 
much to the improvement of the ad- 
ministration of justice within England 
and Wales, so far as respects summary 
convictions and orders to be made by 
Her Majesty’s justices of the peace 
therein, if the several statutes and 
parts of statutes relating to the duties 
of such justices in respect of such sum- 
mary convictions and orders were con- 
solidated, with such additions and al- 
terations as may be deemed necessary, 
and that such duties should be clearly 
defined by such positive enactment : 
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s, 11 of that statute ought to have been laid within six calendar 
months of the day when the building of the houses was completed. 


be it, therefore, declared and enacted, 
That in all cases where an information 
shall be laid before one or more of Her 
Majesty’s justices of the peace for any 
county, riding, division, liberty, city, 
borough, or place within England or 
Wales, that any person has committed, 
or is suspected to have committed, 
any offence or act within the jurisdic- 
tion of such justice or justices, for 
which he is liable by law, upon a 
summary conviction for the same be- 
fore a justice or justices of the peace, 
to be imprisoned or fined or otherwise 
punished, and also in all cases where 
a complaint shall be made to any such 
justice or justices, upon which he or 
they have, or shall have, authority by 
law to make any order for the payment 
of money or otherwise, then and in every 
such case it shall be lawful for such 
justice or justices of the peace to issue 
his or their summons directed to such 
persons, stating shortly the matter of 
such information or complaint, and 
requiring him to appear at a certain 
time and place before the same justice 
or justices, or before such other justice 
or justices of the same county, riding, 
division, liberty, city, borough, or place 
as shall then be there, to answer the said 
information or complaint, and to be 
further dealt with according to law.” 
Sect. 11: “In all cases where no 
time is already, or shall hereafter be, 
specially limited for making any such 
complaint or laying any such informa- 
tion in the Act or Acts of Parliament 
relating to each particular case, such 
complaint shall he made, and such in- 
formation shall be laid, within six 
calendar months from the time when 
the matter of such complaint or in- 
formation respectively arose.” 


Sect. 14: “Where such defendant 
shall be present at such hearing the 
substance of the information or com- 
plaint shall be stated to him, and he 
shall be asked if he have any cause to 
shew why he should not be convicted, 
or why an order should not be made 
against him, as the case may be, and 
if he thereupon admit the truth of such 
information or complaint, and shew no 
cause, or no sufficient cause, why he 
should not be convicted, or why an 
order should not be made against him, 
as the case may be, then the justice or 
justices present at the said hearing 
shall convict him or make an order 
against bim accordingly.” 

Sect. 17: “In all cases of conviction, 
where no particular form of such con- 
viction is or shall be given by the 
statute creating the offence or regula- 
ting the prosecution for the same, and 
in all cases of conviction upon statutes 
hitherto passed, whether any particu- 
lar form of conviction have been 
therein given or not, it shall be lawful 
for the justice or justices who shall so 
convict to draw up his or their con- 
viction on parchment or on paper in 
such one of the forms of conviction 
(I. 1—3), in the schedule to this Act 
contained, as shall be applicable to such 
case or to the like effect ; and where an 
order shall be made, and uo particular 
form of order is or shall be given by the 
statute giving authority to make such 
order, and in all cases of orders to be 
made under theauthority of any statutes 
hitherto passed, whether any particular 
form of order shall therein be given or 
not, it shall be lawful for the justice 
or justices, by whom such order is to 
be made, to draw up the same in such 
one of the forms of orders (K, 1—8), 
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The question for the opinion of the Court was, whether the 
magistrate was right in dismissing the complaint upon the ground 
aforesaid. 


Jan. 29; Feb. 3. Maule, Q.C. (Sanderson Tennant with him), 
for the appellant. The decision of the magistrate was erroneous. 
The complaint under s. 22 of the Leeds Improvement Act, 1869, 
was not a complaint upon which a justice has authority by law 
to make “ an order for the payment of money or otherwise ” within 
the first section of 11 & 12 Vict. c. 48, and therefore the limita- 
tion of six months contained in the 11th section does not apply. 
The words “or otherwise” must be confined to orders ejusdem 
generis with those for the payment of money. In Reg. v. 
Hannay (1), it was held by the Court of Queen’s Bench that 
an adjudication of justices as to the value of an interest in 


in the schedule to this Act contained, 
as may be applicable to such case, or 
to the like effect ; and in all cases where 
by any Act of Parliament authority 
is given to commit a person to prison, 
or to levy any sum upon his goods or 
chattels by distress for not obeying 
any order of a justice or justices, the 
defendant shall be served with a copy 
of the minute of such order before 
any warrant of commitment or of 
distress shall issue in that behalf, and 
such order or minute shall not form 
any part of such warrant of commit- 
ment or of distress.” 

Sect. 18: “In all cases of summary 
conviction, or of orders made bya justice 
or justices of the peace, it shall be law- 
ful for the justice or justices making 
the same, in his or their discretion, 
to award and order, in and by such 
conviction or order, that the defendant 
shall pay to the prosecutor or com- 
plainant respectively such costs as to 
such justice or justices shall seem just 
and reasonable in that behalf; and in 
cases where such justice or justices, 
instead of convicting or making an 


order as aforesaid, shall dismiss the in- 
formation or complaint, it shall be 
lawful for him or them, in his or their 
discretion, in and by his or their order 
of dismissal, to award and order that 
the prosecutor or complainant respec- 
tively shall pay to the defendant such 
costs as to such justice or justices 
shall seem just and reasonable; and 
the sums so allowed for costs shall in 
all cases be specified in such convic- 
tion or order, or order of dismissal afore- 
said, and the same shall be recover- 
able in the same manner and under 
the same warrants as apy penalty or 
sum of money adjudged to be paid in 
and by such conviction or order is to 
be recoverable; and in cases where 
there is no such penalty or sum to be 
thereby recovered, then such costs 
shall be recoverable by distress and 
sale of the goods and chattels of the 
party, and in default of such distress 
by imprisonment, with or without 
hard labour, for any time not excced- 
ing one calendar month, unless such 
costs shall be sooner paid.” 
(1) 44 L. J. (M. C.) 27. 
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land, under the Lands Clauses Consolidation Act, 1845 (8 Vict. 
ce. 18), ss. 22 & 24, can be made more than six months after 
the service of the notice to treat, for it is not an “order” 
within 11 & 12 Vict. c. 48, s. 1. The respondent may rely 
upon Re Edmundson (1), but that case was doubted in fieg. v. 
Hannay (2), and can hardly be deemed to be sound law. Brutton 
y. Vestry of St. George's, Hanover Square (3), was really decided 
upon the ground that proceedings had been taken against the 
wrong person; it is true that some expressions of Malins, V.C., 
appear to favour the contention for the present respondent ; but in 
the Vestry of Bermondsey v. Johnson (4), the judges of the Court of 
Common Pleas did not concur with the Vice-Chancellor’s remarks. 
In Sweetmanv. Guest (5), Cockburn, C.J., expressed a clear opinion, . 
that 11 & 12 Vict. c. 48, applies only to those complaints upon 
which an order for the payment of money may be made. More- 
over, that statute relates to matters of a penal nature, and there- 
fore it cannot extend to a complaint and order under the 22nd 
section of the Leeds Improvement Act, 1869, which is merely 
intended to regulate the mode of erecting buildings within the 
borough. 

John Forbes, for the respondent. The decision of the magis- 
trate was right. Reg. v. Hannay (2) is not in point for the 
present case; for it was there held that in point of fact the magis- 
trate was not required to make an order. In the Vestry of Ber-- 
mondsey v. Johnson (4) the decision was no doubt right upon the 
question argued; but counsel appeared only upon one side, and 
the effeet of 11 & 12 Vict. c. 43, s. 11, was not brought before 
the attention of the Court. The words of this statute are very 
wide, and were no doubt intended to apply to every judicial pro- 
ceeding before justices. If the contention for the appellant is 
adopted by the court, a complaint may be made and an order for: 
demolition obtained twenty or even fifty years after some small 
infringement of a requirement by the corporation has been com- 
mitted in building a house. This shews that great hardship may 
be occasioned, if the limitation in 11 & 12 Vict. c. 48, s. 11, does. 
not exist in the present case. 

(Cy wer, (8), 8h (ie (8) Law Rep. 13 Eq. 339. 


(2) 44 L. J. (M. C.) 27. (4) Law Rep. 8 C. P. 441, 
(5) Law Rep. 3 Q. B, 262. 
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Maule, Q.C.,in reply. If no proceeding for the infringement 
of a requirement by the corporation can be taken after the lapse 
of six months, a considerable deviation therefrom may be without 
remedy, merely because some small mistake may be committed in 
legal procedure, and delay may in consequence be caused: this, it 
is submitted, would be an absurd result. 


Cunassy, B. We all are of opinion that the magistrate was 
right in dismissing the complaint. The question to be decided is 
whether a complaint under the 22nd section of the Leeds Improve- 
ment Act, 1869, is a complaint within the Ist section of 11 & 12 
Vict. c. 43. We have had arguments ab inconvenienti addressed 
to us upon either side: on the one hand, it has been urged that it 
would be a hardship to hold liable for all time a person who has 
slightly deviated from the requirements of the corporation ; and, on 
the other hand, it has been contended that it would be absurd not 
to remedy under the local statute a considerable deviation, be- 
cause some small mistake has been committed in the legal pro- 
cedure, and has not been remedied until after the six months have 
elapsed. I am not much impressed by either of these arguments, 
but upon general principles I rather incline to the respondent’s 
view. We must, however, decide this case upon the words of the 
statute. It is to be recollected that it is practically impossible to 
specify every case to which an Act of Parliament is intended to 
be applied, and that it is necessary to draw up an enactment in 
general terms. The important words here used are, “ any order 
for the payment of money or otherwise.” Now, bearing in mind 
that the legislature cannot foresee every case, and that there is 
in the statute no definition of an “ order,’ I must endeavour to 
find out what interpretation is most agreeable to its general 
meaning. I cannot come to the conclusion that the rule as to 
words ejusdem generis applies here. I cannot think that the ex- 
pression “or otherwise” was intended merely to meet cases of a 
similar kind to orders for the payment of money. The 17th 
section provides for drawing up “orders” generally, and is not 
confined to orders for the payment of money, and those of a like 
kind. ‘This section refers to the forms K 1 to K 3 in the schedule 
as precedents. I will not go through them at length; I need 
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only remark that K 1 and K 2 are each headed “Order for Pay- 
ment of Money ;” whereas K 3 is headed “Order for any other 
matter where the disobeying of it is punishable with Imprison-- 
ment,” and in the body thereof it contains the words, “I do 
therefore adjudge the said A. B, to (here state the matter required 
to be done).” It is clear from the heading and language of K 3 
that the legislature intended 11 & 12 Vict. c. 48 to apply to other 
orders than those for the payment of money, and the terms of the 
17th section shew that the form K 3 is merely a general precedent 
for orders as to other matters than the payment of money, whether 
or not they are enforceable by imprisonment. These reasons 
satisfy me that the complaint in the present case was within 11 & 
12 Vict. c. 43, ss. 1, 11, and that the magistrate was right in his 
decision. This appeal must be dismissed. 


Grove, J. Iam of the same opinion. At first, upon looking 
at the expression “or otherwise,” I thought that it fell under the 
ordinary rule of construction as to Acts of Parliament when special 
words are followed by general words, and that it was to be con- 
sidered as applying only to orders ejusdem generis with those for 
the payment of "money; but upon a review of the provisions con-- 
tained'in 11 & 12 Vict. c. 43, I have come to a different conclusion, 
and I now think it beyond dispute that the words “or otherwise” 
apply to orders of every kind other than those for the payment of 
money. The title is hardly to be deemed a portion of the Act, 
and I do not lay very much stress upon it; but I may remark that 
there the word “orders” is used without restriction, and in the 
preamble also it is employed in an unlimited sense. The first 
section empowers justices to issue a summons, first, upon an informa- 
tion as to an offence for which a person is liable upon a summary 
conviction “to be imprisoned, fined, or otherwise punished ;” 
secondly, upon a complaint where they “have authority by law to 
make any order for the payment of money or otherwise.” Therefore 
the jurisdiction of justices under this section is divided into two 
branches; and it seems to me that the distinction intended to be 
drawn is between summary convictions which relate to criminal 
matters, and orders which relate only to civil matters. The legisla- 
ture, as I think, intended stress to be laid upon the word “ order,” 
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which therefore has a wide signification, and it seems to me to follow 
that the words “ or otherwise” include orders of every kind other 
than those for the payment of money. In one sense fines very 
much resemble orders for payment of money; but it is clear that 
they cannot fall within the words “or otherwise,” for they are 
expressly alluded to in the other branch of the first section as to 
informations and summary convictions; and this is another reason 
for excluding the rule as to words ejusdem generis. The same 
distinction between convictions and orders is to be found in other 
portions of 11 & 12 Vict. c. 43, as, for instance, in ss. 14, 17, 18; 
in all of these “order” is mentioned without restriction. Upon 
coming to the schedule attached to the Act I find the distinc- 
tion drawn between summary convictions and orders still more 
marked; the forms I1, 12, 13 relate to convictions, and K1 and 
K 2 to orders for payment of money; but K 3 relates to an “order 
for any other matter” than the payment of money. K3 is merely 
a precedent, and clearly shews that by the word “order” the 
legislature contemplated every kind of decision pronounced judi- 
cially by a justice in a civil matter. For these reasons I think 
that the dismissal of the complaint was right, and that the judg- 
ment of the magistrate must be affirmed. 


Fietp, J. I also think that the decision of the magistrate was 
right. The question before us is, whether a complaint upon which 
an order for the demolition of a house may be made is a complaint 
within the meaning of the first section of 11 & 12 Vict. ¢. 43. 
Now, I think that the order for demolition falls naturally within 
the words “order for the payment of money or otherwise.” It was 
argued for the appellant that the rule as to ejusdem generis must 
be applied, and that the general words must be confined to things 
of the same description as the preceding special words. It would 
have been a powerful argument in favour of the application of this 
rule, if the appellant’s counsel could have pointed out any kind of 
order, which could be said to be ejusdem generis with an order for 
the payment of money and yet could fall within any fair inter- 
pretation of the words “or otherwise”; but this they failed to do. 
I am somewhat influenced by the argument ab inconvenienti; for 
if the contention for the appellant is to prevail, an order to de- 
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molish a house may be made against an innocent purchaser with- 
out notice, because, many years‘before, some slight deviation from 
a requirement of the corporation has been committed in building 
it: for it is very possible that a purchaser at a subsequent time 
may have no means of learning that the deviation has occurred. 
The occupier may commit the act of disobedience, and yet if 
11 & 12 Vict. c. 43, s. 11, does not apply, the owner may be long 
after held liable. I think that the legislature must have intended 
the complaint to be made within a limited time. 


Appeal dismissed. 


Solicitors for appellant: Simson & Co., for Curwood, Leeds. 
Solicitors for respondent: Ridsdale, Craddock, & Ridsdale. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


ST. HELENS CHEMICAL COMPANY, Apretitants; THE CORPORATION 
OF ST. HELENS, ReEsronpEnts. 


Nuisances Removal Act for England (18 &19 Vict. c. 121) ss. 8, 12—“ Nuisance ” 
—“ Drain” —Public Sewer—Complaint by joint Wrong-doer. 


By 18 & 19 Vict. c. 121, s. 8, “the word ‘nuisances’ under this Act shall 
include any pool, ditch, gutter, watercourse, privy, urinal, cesspool, drain, or ash- 
pit, so foul as to bea nuisance or injurious to health.” 

By s. 12, when a nuisance had been ascertained to exist, the local authority 
could summon before justices “the person by whose act, default, permission, or 
sufferance, the nuisance arises or continues,” and if it was proved to the satisfac- 
tion of the justices that the nuisance existed, they should make an order in writing 
for the abatement or discontinuance of such nuisance. 

By a local Act the respondents were bound to flush, cleanse, and trap the sewers 
in the town of H. 

The appellants were possessed of chemical works at H., and were entitled to 
discharge refuse by two separate drains into a public sewer. By the one drain 
liquid impregnated with muriatic acid was discharged, and by the other liquid 
impregnated with sulphur. Upon their combination in the sewer sulphuretted 
hydrogen gas was produced, which escaped in sufficient quantities to be injurious 
to the public health. No nuisance existed in the appellants’ drains. The 
respondents had not properly flushed, cleansed, and trapped the sewer. 

Complaint having been made by the respondents of the escape of the sul- 
phuretted hydrogen gas, an order for the abatement thereof was made by justices 
upon the appellants :— 

Held, that the escape of sulphuretted hydrogen gas from the sewer was a 
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nuisance within the meaning of 18 & 19 Vict. c. 121, s. 8, that it arose from the 
act of the appellants, and that the respondents could lawfully make complaint 
thereof, although they themselves might have contributed to the existence of the 


nuisance, 


CasE stated by justices for the county of Lancaster, under 


20 & 21 Vict. c. 43. 


A complaint was preferred on behalf of the respondents, who 
were the local sanitary authority of the borough of St. Helens, 
under s, 12 of the Nuisances Removal Act for England, 1855 (1), 


(1) By the interpretation clause, 
s. 2, of the Public Health “Act, 1848 
(il & 12 Vict. c. 63), “the word 
‘drain’ shall mean and include any 
drain of and used for the drainage of 
one building only, or premises within 
the same curtilage, and made merely 
for the purpose of communicating 
therefrom with a cesspool or other 
like receptacle for drainage, or with a 
sewer into which the drainage of two or 
more buildings or premises occupied by 
different persons is conveyed ; the word 
‘sewer’ shall mean and include sewers 
and drains of every description, except 
drains to which the word ‘drain’ in- 
terpreted as aforesaid applies.” 

By the interpretation clause s. 2 of 
the Nuisances Removal’ Act for Eng- 
land, 1855 (18 & 19 Vict. c. 121), 
“the word ‘premises’ extends to all 
messuages, lands, or tenements, whether 
open or inclosed, whether built on or 
not, and whether public or private ; 
.... the word ‘person’ and words 
applying to any person or individual, 
apply to and include corporations, 
whether aggregate or sole.” 

The interpretation clause of the 
Public Health Act, 1848, is not incor- 
porated. 

Sect. 8: “The word ‘nuisances’ 
under this Act shall include any pre- 
mises in sucha state as to be a nuisance 
or injurious to health; any pool, ditch, 
gutter, watercourse, privy, urinal, cess- 


pool, drain, or ashpit, so foul as to be a 
nuisance or injurious to health.” 

Sect. 11: “The local authority shall 
have the power of entry for the follow- 
ing purposes of this Act... . (1.) To 
ground proceedings . . .. (2.) To 
examine premises where nuisances 
exist, to ascertain the course of drairs, 
and to execute or inspect works ordered 
by justices to be done under this Act 
. ... (3.) To remove or abate a nui- 
sance in case of non-compliance with or 
infringement of the order of justices, or 
to inspect or examine any carcase, meat, 
poultry, game, flesh, fish, fruit, vege- 
tables, corn, bread, or flour, under the 
powers and for the purposes of this 
Act.” 

Sect. 12: “In any case where a nui- 
sance is so ascertained by the local 
authority to exist .... they shall 
cause complaint thereof to be made 
before a justice of the peace; and such 
justice shall thereupon issue a summons 
requiring the person by whose act, de- 
fault, permission, or sufferance the 
nuisance arises or continues, or if such 
person cannot be found or ascertained, 
the owner or occupier of the premises 
on which the nuisance arises, to appear 
before any two justices, in petty sessions 
assembled at their usual place of meet- 
ing, who shall proceed to inquire into 
the said complaint ; and if it be proved 
to their satisfaction that the nuisance 
exists .... the justices shall make an 
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charging that “in or upon a certain street there called Old Atlas 
Street, in their district, under the Nuisances Removal Act for 
England, 1855, the following nuisance exists, namely, a drain so 
foul as to be a nuisance and injurious to health, and that such 
nuisance is caused by the act or default of” the appellants. 

At the hearing of the complaint, on the 25th of January, 1875, 
it was proved that the drain in Old Atlas Street referred to was a 


order in writing under their hands and 
seals on such person, owner, or occu- 
pier for the abatement or discontinuance 
and prohibition of the nuisance as here- 
inafter mentioned.” 

Sect. 22: ‘Whenever any ditch, 
gutter, drain, or watercouse used or 
partly used for the conveyance of any 
water, filth, sewage, or other matter 
from any house, buildings, or premises 
is a nuisance within the meaning of this 
Act, and cannot, in the opinion of the 
local authority, be rendered innocuous 
without the laying down of a sewer, or 
of some other structure along the same 
or part thereof, or instead thereof, such 
local authority shall and they are 
hereby required to lay down such sewer 
or other structure, and to keep the 
same in good and serviceable repair, 
and they are hereby declared to have 
the same powers as to entering lands 
for the purposes thereof, and to be en- 
titled to recover the same penalties in 
case of interference, as are contained in 
the sixty-seventh and sixty-cighth 
sections of the Act passed in the fifth 
and sixth years of the reign of King 
William the Fourth, intituled ‘An Act 
for Consolidating and Amending the 
Laws relating to Highways in England,’ 
and such local authority are hereby 
authorized and empowered to assess 
every house, building, or premises, 
then or at any time thereafter using 
for the purposes aforesaid the said ditch, 
gutter, drain, watercourse, sewer, or 
other structure, to such payment, either 


immediate or annual, or distributed 
over a term of years, as they shall think 
just and reasonable.” 

By the Sanitary Act, 1866 (29 & 30 
Vict. c. 90), s. 8, “ any owner or occu- 
pier of premises within the district of a 
sewer authority shall be entitled to 
cause his drains to empty into the 
sewers of that authority ” on condition 
of complying with the regulations of 
the authority in reference thereto. 

By the Public Health Act, 1875 
(38 & 39 Vict. c. 55), s. 848, the 
statutes above-mentioned are, with cer- 
tain exceptions, repealed ; but similar 
provisions are contained in the sections 
commencing at 91. 

By the St. Helens Improvement Act, 
1869 (32 & 33 Vict. c. cxx.) s. 149, 
‘Call existing and future public sewers 
and drains within the borough, and all 
existing and future sewers and drains 
in and under the streets and courts, 
with all the works and materials there- 
unto belonging, whether made or pro- 
vided at the cost of the corporation or 
otherwise, and the entire management 
of the same, with the appurtenances, 
shall vest in and belong to the corpora- 
tion, and the corporation shall main- 
tain, cleanse, and flush the same.” 

Sect. 163: “ All sewers and drains, 
whether public or private, shall be pro- 
vided by the corporation or other per- 
sons to whom they severally belong 
with proper traps or other coverings or 
means of ventilation so as to prevent 
stench.” 
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public sewer passing into Old Atlas Street, and forming part of 
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the drainage system of St. Helens; that sulphuretted hydrogen gy, Herens: 
gas was generated in the sewer in Old Atlas Street below the C##™C4" Oe, 
appellants’ works, and escaped into the street in such quantities as Convoximaox 
to be a nuisance and injurious to the health of persons passing Sr. Hatin. 


along, and also to the inhabitants of the adjacent houses. It was 
also proved that there were two culverts, or barrel drains, leading 
from the chemical works, of which the appellants were owners and 
occupiers, which were both connected with the public sewer in 
Old Atlas Street at points some yards from each other, and it was 
not disputed that the culverts, or barrel drains, were properly con- 
nected with the sewer, and that the appellants had a perfect right 
to drain into the sewer from their premises. It was also proved 
that from the uppermost one of such drains liquid impregnated 
with muriatic acid, and from the other liquid impregnated with 
sulphur, were respectively discharged by the appellants from their 
works into the sewer in Old Atlas Street ; that the liquids com- 
bined with each other and mingled with the ordinary drainage in 
the sewer; that the combination of the liquids so impregnated and 
discharged as aforesaid produced sulphuretted hydrogen gas, the 
production and escape of which formed the cause of complaint. It 
was also proved that the contents of the sewer immediately above 
the point of entry of the appellants’ uppermost culvert, or barrel 
drain, was ordinary sewage matter, in which was no acid or sulphur. 
Evidence was given on the one side and denied on the other, that 
water impregnated with sulphur from other land than the appel- 
lants’, namely, from land belonging to the respondents, ran into 
the sewer at about the point where the appellants’ lower drain 
entered it; but the justices found as a fact that the nuisance 
arose from the act or default of the appellants. 

The sewer in Old Atlas Street was an existing sewer at the time 
of passing the St. Helens Improvement Act, 1869. 


No nuisance was proved to exist in either of the appellants’ 


drains. 

There was also evidence that the sewer in question, in which 
the alleged nuisance was said to exist, had never been flushed, nor 
had any other measure been adopted for the purpose of from time 
to time cleansing the sewer. 
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There was also evidence, that but for the defective construction 
or trapping of the sewer no gas could escape from it, either into 
the street or into the adjoining houses. 

The appellants contended, as matter of law: 1. That the word 
“drain,” in s. 8 of the Nuisances Removal Act, 1855, did not 
mean a sewer such as that in,Old Atlas Street; 2. That the alleged 
nuisance was not such a nuisance as was contemplated by the Nui- 
sances Removal Act, inasmuch as it was generated and arose (if it 
did arise from the matter discharged from their drains) after it had 
been discharged into the sewer, which was by law the proper place 
for it to be discharged into, and into which they had, under the 
Sanitary Acts, a right, and were, in fact, bound to discharge it; 
3. That the appellants, in getting rid of their drainage matter by 
so discharging it, fulfilled their obligations, and were not answer- 
able for the state of the public sewer arising from the chemical 
action of such drainage matter; but that the respondents, as the 
local sanitary and sewer authority, were responsible for the state 
of the public sewers, and it was their duty as such authority, and 
especially under the St. Helens Improvement Act, s, 149, which 
required them to flush the sewers, to prevent, by trapping or 
otherwise, the escape of the sewer gas into the outer air. 

The respondents, on the other hand, contended that the nuisance 
was clearly one within the scope of the Nuisances Removal Acts ; 
that the fact of the matter discharged by the appellants’ drains 
being a product of manufacture distinguished it in respect of the 
appellants’ liability from ordinary drainage or sewage matter, that 
is, house drainage; and that the appellants had no right under 
the Sanitary Acts or otherwise to discharge it into the street 
sewer. 

The justices convicted the appellants, and ordered them to abate 
the nuisance within twenty-one days. 

The questions submitted for the Court were: 1. Was the nuisance 
complained of and found by the justices to exist in fact a nuisance 
within the meaning of the Nuisances Removal Acts? 2. Whether, 
on the facts stated, the order for abatement was properly made 
upon the appellants, 


fi. E. Webster, for the appellants. The decision of the justices 
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was wrong. The appellants had a right to drain into the sewer, 1876 
complained of were no longer under their control. As no nuisance Cummicat Co 
was proved to exist in the appellants’ drains, they are not the Convoranios 
persons by whose default the nuisance has arisen: the respondents sr. Hanae: 
caused the mischief by omitting to cleanse, flush, and trap the 
sewer according to the requirements of the St. Helens Improve- 
ment Act, 1869. Further, the sewer is not a “drain” within 18 & 
19 Vict. c. 121, s. 8, for that word must be understood according to 
the meaning assigned to it in 11 & 12 Vict. c 63, s. 2. It is sub- 
mitted, therefore, that the appellants have committed no offence 
against the law; but if the Court is of opinion that the nuisance 
was in part caused by them, it is to be inferred from the state- 
ments in the case that the respondents are the really guilty 
parties, and have brought about the mischief by the neglect of 
duty already mentioned ; and as they are the complainants, the 
present proceedings cannot be sustained. 

Manisty, Q.C. (W. C. Gully with him), for the respondents. 
The decision of the justices was right. Brown v. Bussell (1) and 
Francomb v. Freeman (2) greatly resemble the present case, and 
are strong authorities for the respondents. Arguments similar to 
those now relied upon were urged in these cases, and overruled 
by the Court of Queen’s Bench. Upon thé facts stated, the appel- 
lants were guilty of creating the nuisance, although there was 
evidence before the justices that the respondents might have done 
more to prevent its occurrence. ‘The order for abatement was 
therefore rightly made. 

R. E. Webster replied. 


Grove, J. In my opinion the decision of the justices was 
right, and must be affirmed. It has been contended before us 
that, as the appellants have a right to drain into the sewer, they 
may lawfully send into it liquids innocuous when kept separate, 
although upon combination they may create a nuisance: for the 
appellants are liable only in respect of what happens in their own 
drains. It would be a singular result of the legislation as to the 
removal of nuisances, if the appellants could send from their works 


(1) Law Rep. 3 Q. B, 251. (2) Law Rep. 3 Q. B, 251. 


202 


1876 


Str, HELENS 
CueEmi0aL Co. 
Vv : 
CoRPORATION 
OF 
Sr. HELENS. 


EXCHEQUER DIVISION. VOL. I. 


matter which, upon reaching a public sewer, is dangerous to the 
health of the inhabitants of the borough. I certainly think that 
the appellants are persons “by whose act, default, permission, or 
sufferance the nuisance arises” within the meaning of 18 & 19 
Vict. c. 121, s. 12. The escape of a noxious gas like sulphuretted 
hydrogen is clearly a nuisance in ordinary language; but it is said 
that the meaning of the word is limited by the 8th section of the 
statute which I have mentioned, and that the sewer where the liquids 
combine is not a “drain” within its provisions; for by the interpreta- 
tion clause of the Public Health Act, 1848 (11 & 12 Vict. c. 63,s. 2), 
the word merely means a drain from one building, and therefore 
cannot be applied to such a sewer as that mentioned in the present 
case: but the Public Health Act, 1848, is not incorporated with the 
Nuisances Removal Act, 1855, and the interpretation clause in the 
eatlier Act is not of general application; it governs only the 
statute in which it is contained. The word “sewer” is mentioned 
in the 22nd section of the later Act, but it does not seem there to 
bear the limited meaning contended for by the appellants, and the 
effect of this section is that the local authority shall have power to 
remedy the defective drainage from a building. If the appellants 
were right, it would follow that no sewer within the Public Health 
Act, 1848, however offensive it might be, could be a nuisance 
within 18 & 19 Vict. c*121. This is a construction which was, 
in my judgment, certainly not intended by the legislature. Then 
it was contended that the respondents might have prevented the 
escape of the gas by properly flushing and trapping the sewer, and 
consequently that the appellants were not liable to the present 
proceedings. But at all events the appellants assisted in creating 
a nuisance; and if two persons take part in committing a misde- 
meanour, each is liable to the penalty inflicted by the law; and it 
is no objection to a criminal proceeding, which from its very 
nature relates to an offence against the public, that it is instituted 
by a person who aided in its perpetration: therefore, if we take 
the statements in the case most strongly in the appellants’ favour, 
they were in law clearly guilty of creating a nuisance, although the 
respondents might have done something to prevent it. 

Brown v. Bussell (1) is not wholly in point, for there the offen- 


(1) Law Rep. 3 Q, B, 251, 


VOI EXCHEQUER DIVISION. 


sive matter was in itself a nuisance at the time of quitting the 
appellant’s premises ; but so far as it goes, it supports our decision. 


Quatn, J. Iam of the same opinion. The Nuisances Removal 
Act, 1855, confers wide powers: I need only cite the 11th section, 
which gives authority to enter premises in order to carry out the 
provisions of the Act. It has been argued that the appellants are 
not the persons by whose default the nuisance has arisen; but this 
seems to me to be one of those cases, which the statute was in- 
tended to meet: the appellants discharge into the sewer matter 
which necessarily becomes noxious: they are the parties causing 
the nuisance, for they contribute the materials out of which it 
springs. It has been further objected, that there is no nuisance 
until the liquids flowing from the appellants’ chemical works 
reach the public sewer. I do not think that this circumstance 
causes any difference in the application of the law. The sewer 
seems to be within 18 & 19 Vict. c. 121, s. 8; it is a “drain,” and 
may be called a ‘‘ watercourse” or even “ premises ” as defined by 
the interpretation clause, s. 2. Then it is contended that the 
only remedy for any nuisance occasioned by the appellants is by 
the respondents flushing and trapping the sewer under the provi- 
sions of the St. Helens Improvement Act, 1869. I cannot assent 
to this argument. The circumstance that the respondents ought 
to take steps to prevent a nuisance does not justify the appellants 
in creating it. 

Judgment for the respondents. 


Solicitors for appellants: Maples, Teesdale, & Co. 
Solicitors for respondents: Gregory, Roweliffes, &@ Rawle, for 
Swift, St. Helens. 
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Succession Duty—Predecessor—Power of Appointment—Succession Duty Act, 
1858, ss. 2, 4. 


That part of s. 4 of the Succession Duty Act, 1853, which relates to making an 
appointment under a general power, does not apply to a case where the power 
can only be exercised during the life of the person whose death causes the suc~ 
cession. 

S., tenant for life in possession, and W., his eldest son, tenant in tail male in 
remainder of estates, by deed dated the 22nd of March, 1854, barred the entail, 
and settled the estates to such uses as they should jointly appoint. By deed, dated 
the 23rd of March, 1854, in exercise of that joint power, they appointed the 
estates (in the event which happened) to the use that W. should, during the 
joint lives of himself and §S., receive a yearly rent-charge, and subject thereto to 
S. for life with remainder to W. for life, with remainder to the first and other 


sons of W. in tail male, with remainder to such uses as 8. and his second son T., 


should jointly appoint. W. died a bachelor, in 1864. By deed in 1866, 8. and 
T., in exercise of the above joint power, appointed the estates (subject to S.’s life 
estate and in the events which happened) to the use that after the decease of S., 
A., his wife, should, if she should survive him, receive a yearly rent-charge of 
1700/., and subject thereto, that the estates should go to the use of D., the 
daughter of T., during so much of a certain period as she should live. S. died 
in 1878, leaving A. his survivor; and D., who was unborn on the 28rd of March, 
1854, and was still an infant, came into possession of the estates :— 

Held, that, for the purpose of assessing the duties payable respectively by A. 
and D., their successions were derived, within the meaning of s. 2 of the Suc- 
cession Duty Act, 1853, from §. and T., as joint ‘‘ predecessors,” the donees 
of the general power of appointment ; and not from W., the donor of the power. 

The Crown having thereupon contended that since the joint power limited to 
S. and T., on the death of W., and failure of his issue male, was exercised by S. 
and T. by the deed of 1866, the case fell within s. 4, and S. and T. must be 
deemed to have been entitled jointly at the time of exercising the power to the 
property thereby appointed as a succession derived from W., the donor of the 
power; and that an additional duty attached thereon, which must be calculated 
as to one moiety upon the relationship of S. to W., and on the other moiety 
upon the relationship of T. to W. :— 

Held, that the case did not fallwithin s. 4, the power being one which, from its 
nature, could only be exercised during the life of S., the person whose death caused 
the succession, and that no additional duty was payable. 

Lord Braybrooke v. Attorney General (9 H. L. C. 150; 31 L. J. (Ex.) 177), and 
Attorney General v. Floyer (9 H. L. C. 477; 31 L. J. (Ex.) 404), distinguished. 


Tus information was filed against the defendants, Anne Charl- 
ton, Dora Rhoda Meyrick, and Thomas Meyrick, and prayed that 
they might be decreed to pay succession duty at certain rates, 
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The facts and deeds are sufficiently set out in the judgment. 
The case was first argued on the 9th of June, 1875, before 
Bramwell and Cleasby, BB., and Brett, J., by 


Str J. Holker (A.G.), and W. W. Karslake, for the Crown, and 
by Manisty, Q.C., GS. Law (Spencer Butler with them), for the 
‘defendants. 

After taking time for consideration, the Court desired that the 
case might be re-argued. Accordingly it was re-argued on the 
27th and 28th of January, 1876, by the same counsel for the 
Crown, and by Manisty, @.C., and Bevir (with them Spencer 
Butler), for the defendants. ‘The following authorities were re- 
ferred to: Lord Braybrooke vy. Attorney General (1); Attorney 
General, vy. Floyer (2) ; Attorney General vy. Drake (3); Attorney 
General vy. Upton (4); Attorney General v. Cecil (5); In re 
Barker (6); In re Lovelace (7) ; Attorney General v. Sibthorpe (8); 
In re Peyton (9); Attorney General v. Littledale (10); In re 
Ramsay's Settlement (11); In re Chapman’s Trusts, (12) 


Cur. adv. vutt. 


Feb. 29. The judgment of the Court (Kelly, C.B., Amphlett 
and Huddleston, BB.), was read by 

AmpuLettT, B, The judgment I am about to deliver is the 
judgment of the Court. 

This information has been filed for the purpose of settling the 
rate of succession duty which became payable in respect of certain 
estates in Shropshire, on the death of St. John Chiverton Charlton, 
hereinafter called St. John Charlton, the late tenant for life. 

At the date of the disentailing deed of the 22nd of March, 1854, 
hereinafter mentioned, St. John Charlton was under the limita- 


@) 9H. L. C150; 81L.J.(Ex) — (7) 4 De G. & J. 340; 28 L. J. 


A (Ch.) 489. 
(2) 9H. L. C. 477; 31 L. J. (Ex.) (8) 3H. & N. 424; 28 L. J. (Ex.) 9. 
404. (9) 7H. & N. 265; 31 L. J. CEs.) 
(3) 10 Cl. & F. 257. 50. 
(4) Law Rep. 1 Ex. 224. (10) Law Rep. 5 H. L, 290. 
(5) Law Rep. 5 Ex. 263. (11) 30 Beay. 75; 30 L. J. (Ch.) 849. 


(6) 7H. & N.109; 301. J.(Ex.) (12) 2H, & M. 447. 
AO4. 
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tions of a settlement dated the 22nd of August, 1820, tenant for 
life in possession, and St. John William Chiverton Charlton, since 
deceased, hereinafter called William Charlton, his eldest son, was 
the first tenant in tail male of these estates. At this time the 
estates were subject to various incumbrances, the particulars of 
which need not be stated, and to a jointure rent-charge of 8002. a 
year limited to the defendant Anne Charlton, the second wife and 
now the widow of St. John Charlton, in case she should survive 
him. 

By the disentailing deed dated the 22nd of March, 1854, and 
made between St. Jobn Charlton of the first part, his eldest son 
William of the second part, and trustees of the third part, the 
said estates were disentailed, and the bulk thereof were limited 
(subject to incumbrances and to the jointure rent-charge of 800/. 
to the defendant Anne Charlton) to such uses as St. John Charlton 
and William Charlton should jointly appoint, and in default, to 
the use of St. John Charlton for life, with remainder to William 
Charlton in tail male, with remainder to St John Charlton in fee. 

By an indenture dated the 23rd of March, 1854, and made 
between St. John Charlton of the first part, William Charlton of 
the second part, and the said trustees of the third part, St. John 
Charlton and William Charlton, in exercise of the joint power given 
to them by the last-mentioned indenture, appointed the said estates 
(subject to incumbrances as therein mentioned) to such uses as 
they should jointly appoint, and in default thereof, to the use that 
William Charlton should during the joint lives of himself and St. 
John Charlton, receive a yearly rent-charge of 8001., and subject 
thereto to St. John Charlton for life, with remainder to William 
Charlton for life, with remainder to the first and other sons of 
William Charlton in tail male, with remainder to such uses as St. 
John Charlton and the defendant Thomas Meyrick (therein called 
‘Thomas Charlton the second son of St. John Charlton), after he 
should have attained twenty-one, should jointly appoint, and in 
default to Thomas Meyrick for life, with remainder to his first and 
other sons in tail male, with divers remainders over. 

Thomas Meyrick attained twenty-one in 1858, and thereupon 
assumed the name of Meyrick, instead of Charlton. 

William Charlton died a bachelor on the 80th of October, 1864; 
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and he and his father, St. John Charlton, never exercised the joint 


power of appointment given to them by the indenture of the 23rd — Arrorney 


of March, 1854. 
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By an indenture dated the 16th of February, 1866, and made Cuanuroy. 


between St. John Charlton of the first part, Thomas Meyrick of 
the second part, and trustees of the third part (after reciting certain 
dealings with the estates and the incumbrances thereon not neces- 
sary to be here stated), St. John Charlton and Thomas Meyrick, in 
exercise of the joint power limited to them by the said indenture of 
the 23rd of March, 1854, appointed the said estates (subject to the 
aforesaid life estate of St. John Charlton) to such uses as St. John 
Charlton and Thomas Meyrick should jointly appoint; and in 
default to the use that the defendant Anne Charlton, in case she 
should survive St. John Charlton, should, after his decease, receive 
a yearly rent-charge of 1700/. in addition to the said jointure rent- 
charge of 800/. hereinbefore mentioned; and subject thereto to 
the use that Mary Rhoda Meyrick, the wife of Thomas Meyrick, 
should in certain events, which have not yet happened, receive a 
yearly rent-charge of 1000/.; and subject to the said rent-charges, 
and after the decease of St. John Charlton—in the case which hap- 
pened of a certain estate in tail male of another estate given by 
the will of the grandfather of Thomas Meyrick to his first and other 
sons being then subsisting—then and until the same estate in tail 
male should be barred either in the life times of Thomas Meyrick 
and his eldest son Frederick Charlton Meyrick or the survivor, or 
within twenty-one years after the death of the survivor of them 
and St. John Charlton, or the same estate in tail male should, 
within the same period cease, then during the continuance of “the 
same period ” (1) to the uses following—that is to say, during so 
much of “the same period” as the defendant Dora Rhoda Meyrick 
(then the only daughter of Thomas Meyrick, and hereinafter 
called Dora Meyrick), or any son or daughter of her, or any other 
daughter or daughters of Thomas Meyrick, or any son or daughter 
of any such last-mentioned daughter or daughters, should from 
time to time be living, the same estates were to go to the use of 

(1) “The same period” was by the one of the aforesaid several events as 


indenture defined to be the period should first happen should be in svs- 
during which the happening of such pense. 
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Dora Meyrick and her assigns, during so much of “ the same 
period” as she should live, with remainder te the use of her first 
and other sons successively, during so much of the same period as 
each son should live, with remainder to the use of her first and 
other daughters successively, during so much of such period as 
each daughter should live, with divers remainders over during 
“ the same period.” (1) 

The precise ages of Dora Meyrick, who is still an infant, and 
her brother Frederick Charlton Meyrick, in the last indenture 
named, are not stated, but it is clear that neither of them were 
living at the date of the settlement of the 23rd of March, 1854, 
and this circumstance will appear hereafter to be not immaterial. 

St. John Charlton and Thomas Meyrick never exercised the 
joint power of appointment limited to them by the settlement of 
the 16th of February, 1866. 

St. John Charlton died on the 23rd: of February, 1873, and 
Thomas Meyrick is his executor ; and it was agreed before us that 
Thomas Meyrick should be considered as a party to the suit in the 
character of executor of St. John Charlton as well as in his own 
right. 

Under these circumstances, it was contended before us by the 
Attorney General, on the part of the Crown, that the succession 
duty payable on the death of St. John Charlton was at the rate of 
1 per cent. from the defendant Anne Charlton in respect of her 
yearly rent-charge of 17002. and 3 per cent. in respect of the life 
interest of Dora Meyrick, the same being taken in each case as a 
succession derived from William Charlton (2), the donor of the 
joint power created by the settlement of the 23rd of March, 1854, 
which was exercised by the settlement of the 16th of February, 
1866. Whereas it was contended on behalf of the defendants Anne 


(1) It appeared from the informa- 
tion and answer that at the time when 


of the defendant Thomas Meyrick, 
being still subsisting and not having 


they were filed, in 1875, Frederick 
Charlton Meyrick and Dora Meyrick 
were still infants, and that Dora Meyrick 
was entitled in possession to the estates 
during so much of “the same period ” 
(defined by the last indenture) as she 
should live, the estate tail given by the 
will of Thomas Meyrick, grandfather 


been barred. 

(2) Anne Charlton being the wife of 
William Charlton’s father, and Dora 
Meyrick being the daughter of William 
Charlton’s brother. See ss. 10 and 11 
of the Succession Duty Act, 1853, 
for rates of duty. 
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Charlton and Dora Meyrick that the rate in each case ought to be 
taken as on a succession derived from St. John Charlton and 
Thomas Meyrick (the donees of the power), which would make the 
rate 1 per cent. in respect of a moiety only of the rent-charge (1), 
and 1 per cent. in respect of the entire life estate of Dora Meyrick, 
and the succession duty after the last-mentioned rates the de- 
fendants had offered to pay before the filing of this information. 

It was further contended by the Attorney General, that if the 
Court should hold the defendants Anne Charlton and Dora 
Meyrick right in their contention, he should then, and then only, 
contend that the joint power of appointment limited to St. John 
Charlton and Thomas Meyrick by the settlement of the 23rd of 
March, 1854, was a general power of appointment within the 
meaning of the 4th section of the Succession Act of 1853, and that, 
having exercised that power (2), they ought under that section to 
be deemed to have been entitled jointly to the property thereby 
appointed as a succession derived from William Charlton (8), and 
that duty attached thereon at the rate of 1 per cent. on the moiety 
of St. John Charlton, and 3 per cent. on the moiety of Thomas 
Meyrick, in addition to the duties payable as aforesaid by the 
defendants Anne Charlton and Dora Meyrick. (4) 

The solution of the questions thus submitted to us depends upon 
the true construction of the 2nd and 4th sections of the Succession 
Act, and I think it will tend to clearness if I consider, first, what 
would be the rate of duty under the 2nd section if it stood alone, 
and, secondly, whether the 4th section applies to the case at all, 
and if so, what difference (if any) it makes in the result. (5) 


(1) If St. John Charlton and Thomas 
Meyrick were the joint predecessors, 
Anne Charlton, under s, 13, would “ be 
deemed to have derived her succession 
in equal proportions from each prede- 
cessor, and chargeable with duty ac- 
cordingly,” and would, therefore, pay 
no duty upon the moiety derived from 
her husband St. John Charlton; and 
Dora Meyrick would pay one per cent. 
as the lineal issue of both predecessors. 
See s. 10. 

(2) By the indenture of the 16th of 
February, 1866. 


(8) As donor of the power. 

(4) The Attorney General contended 
that these duties were payable by the 
defendant Thomas Meyrick, in respect 
of the one per cent. on one moiety, as 
the executor of St. John Charlton, the 
lineal ancestor of William Charlton ; 
and in respect of the three per cent. on 
the other moiety, in Thomas Meyrick’s 
own right as brother of William Charl- 
ton—ss. 4, 10, 18, 20, and 21. 

(5) Sect. 2 of the Succession Duty 
Acts 1853 (dG ascn T= Victsses ol): 
“Tivery past or future disposition of 
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First, then, as to the 2nd section, it is clear that Anne Charlton, 
in respect of her jointure of 17002. a year, and Dora Meyrick in 
respect of her life interest respectively, take a succession within 
the meaning of the section; and the only difficulty is to determine 
who ought to be considered the predecessor, upon their pro- 
pinquity to whom the rates of duty depend. The section says that 
the term “ predecessor” shall denote the settlor, &., or other 
person from whom the interest of the successor is or shall be 
derived ; and we are told, on high authority (1), that “this statute, 
which by the same enactments imposes a tax on successions in 
every part of the United Kingdom, is to be construed, not 
according to the technicalities of the law of real property in 
England or in Scotland, but according to the popular use of the 
language employed.” 

No one, I think, can doubt that, in a popular sense, and according 
to the ordinary notions of mankind, the interest of these defendants 


property by reason whereof any person 
has or shall become beneficially entitled 
to any property, or the income thereof, 
upon the death of any person dying 
after the time appointed for the com- 
mencement cf this Act, either imme- 
diately or after any interval, either 
certainly or contingently, and either 
originally or by way of substitutive 
limitation, and every devolution by law 
of any beneficial interest in property, 
or the income thereof, upon the death 
of any person dying after the time 
appointed for the commencement of 
this Act, to any other person in pos- 
session or expectancy, shall be deemed 
to have conferred or to confer on the 
person entitled by reason of any such 
disposition or devolution a ‘ succession’ ; 
and the term ‘successor’ shall denote 
the person so entitled; and the term ‘ pre- 
decessor’ shall-denote settlor, disponer, 
testator, obligor, ancestor, or other per- 
son from whom the interest of the 
successor is or shall be derived.” 


Sect. 4: ‘Where any person shall 


have a general power of appointment, 
under any disposition of property, tak- 
ing effect upon the death of any person 
dying after the time appointed for the 
commencement of this Act, over pro- 
perty, he shall, in the event of his 
making any appointment thereunder, 
be deemed to be entitled at the time of 
his exercising such power to the pro- 
perty or interest thereby appointed as 
a succession derived from the donor of 
the power ; and where any person shall 
have a limited power of appointment, 
under a disposition, taking effect upon 
any such death, over property, any per- 
son taking any property by the exercise 
of such power shall be deemed to take 
the same as a succession derived from 
the person creating the power as pre- 
decessor.” 

(1) Per Lord Campbell in Lord 
Braybrooke v. Attcrney General, 9 
H. L. ©. at p. 165; 31 L. J. (Ex.) 
at p. 181: citing Lord Saltoun v. Advo- 
cate General, 3 Macq. 659. 
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would be considered as derived from the makers of the settlement 
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person, full and entire dominion over the estates. It never could ae 
have occurred to any one, not versed in the technicalities of CHanuron. 


English law, that we were to look back through the title for the 
predecessor until we came to some person or other out of whose 
estate, as contradistinguished from power, the interest of the suc- 
cessor was derived. 

Observe too that it is theoretically possible that you might have 
to travel back for centuries before you could find such a pre- 
decessor, for there is nothing contrary to law in carrying on an 
estate from one generation to another ad infinitum by the successive 
creation of general powers. Of course no one would seriously 
contend that you were to go back in that way through several 
generations to find the predecessor, but the alternative is that you 
must take a person with only a power as predecessor. 

Suppose, again, that a father purchased an estate and took the 
conveyance to himself to the old uses to bar dower, and after- 
wards appointed to his son in fee. For many purposes, connected 
with covenants of title and protection against incumbrances, the 
son would take immediately from the vendor who created the 
father’s power, but could it be contended that the son would be 
charged with 10 per cent. succession duty on the ground that the 
vendor, and not his father, was the predecessor from whom he 
derived his succession ? 

No doubt it is a general rule of law that the interest taken 
by an appointee under a power must be considered as arising 
under the deed creating the power, and the application of 
that rule will in some cases lead to the discovery of the pre- 
decessor from whom the interest of the successor, not only in 
form but in substance and popularly speaking, was derived, but 
in other cases, such as those to which I have already called atten- 
tion, the rule, if applied, would defeat one of the main objects of 
the Succession Act, which was, to assess a comparatively low rate 
of duty upon those who, from their relationship to the actual 
settlor, might reasonably expect the benefit of the succession. 

Let us look at the circumstances of the present case. St. John 
Charlton and his son William, by the indenture of the 22nd 
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Arrorney uses as they should jointly appoint, and subject thereto to the use 
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of St. John Charlton for life, with remainder to William Charlton 


CHARLTON. jn tail, with remainder to St. John Charlton in fee. This being 


the state of things, the father and son agree to re-settle the estate: 
in this way: they retained the joint power of disposition over the: 
estate, which, however, they never exercised; then William was. 
to take a rent-charge of S00J. a year during his father’s life, and, 
subject thereto, the father was to retain his estate for life. Wil- 
liam’s estate tail was cut down to an estate for life to himself, with 
remainder to his first and other sons in tail; and then, on Wil- 
liam’s death, and failure of such issue (which happened), the 
father and the second son were to have the absolute direction over 
the estate, so that they might dispose of it for their own benefit,. 
or re-settle it in any way they pleased, without William Charlton 
having any voice in the matter whatever; and this absolute 
dominion over the estate was not a voluntary gift, but must, I 
think, be considered as purchased by the father, inasmuch as. 
William took a rent-charge of 800/. out of the estate. It does. 
appear to me that William Charlton had thus reduced himself 
very much to the position of the vendor, in the case I put above, of 
a conveyance to a purchaser to uses to bar dower, and that it 
would be unreasonable and contrary to the spirit and intention of 
the Act to consider him as the person from whom the appointees 
of the father and second son derive their interest. But then it 
was strongly urged on the part of the Crown that the case was 
concluded by Lord Braybrooke v. Attorney General (1), and Attor- 
ney General v. Floyer (2), and as these decisions so far, if at all, 
as they are applicable to this case, are absolutely binding upon 
this Court, they will require close examination. 

Lord Braybrooke's Case (1), so far as respects the question we are 
considering, was this: In 1841 Richard, the third Lord Bray- 
brooke, and his eldest son, Richard Cornwallis Griffin, being then 
respectively tenant for life in possession and tenant in tail in 
remainder of the Audley End estate, executed a disentailing deed, 
and limited the estate (subject to the life estate of Lord Bray- 
me 9 Hs L. C.1503 81 Und! (Es) 2 n@)eOn ian Oeeats SIT, Je) 

7. 404, 
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brooke) to such uses as Lord Braybrooke and his said son should 
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to his first and other sons in tail male. In 1850 Lord Braybrooke Cuanttoy, 


and the son executed another deed in exercise of their joint 
power, by which the son gave up certain advantages to which he 
was entitled, and an annuity to the son during the life of his 
father was charged upon the estate, and subject thereto the estate 
was limited to the same uses as had been declared by the deed of 
1841. Lord Braybrooke died in 1858, and, in order to ascertain 
the rate of duty payable by the son on his succession, it became 
necessary to ascertain who was his predecessor, and it was held 
that the two deeds, though executed at an interval of nine years, 
might be treated as constituting one disposition, that the father 
was not either solely or jointly a predecessor, and that the son was 
his own predecessor. 

Again, Floyer’s Case (1) was this: Under the will of Henry 
Bankes (the father) certain estates stood limited to his eldest son 
Henry Bankes for life, with remainder to his first and other sons 
in tail. In June, 1810, Henry Bankes, and his eldest son William 
John Bankes, being respectively tenants for life in possession, and 
tenant in tail in remainder, joined in a common recovery for bar- 
ring the entail, and limited the estates to such uses as Henry 
Bankes and William John Bankes should jointly appoint; and in 
default to Henry for life, with remainder to such uses as William 
John, if he survived his father, should appoint, and in default to 
the uses of the will of Henry the father. In 1821 Henry and his 
son William John, in exercise of their joint power of appointment, 
limited the estates to such uses as Henry and William John 
should appoint, and in default to Henry for life, with remainder to 
William John for life, with remainder to the first and other sons 
of William John in tail male, with remainder to George and the 
other brothers of William John successively. Henry died in 1834, 
and William John died unmarried in 1855, whereupon George 
Bankes, the next brother, came into possession. There were subse- 
quent dealings with the estates which gave rise to questions which 
need not be here considered, but in order to ascertain the rate of 

(1) 9H. L. 0, 477; 81 L. J. (Bx. 404, 
L.R. Ex.D.1/2 Sig. 8 
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duty payable by George Bankes it became necessary to ascertain 
who was his predecessor, and it, was held, following Braybrooke’s 
Case (1), that his brother William John was*his sole predecessor, 
and that his father Henry was neither sole nor joint predecessor. 

Now these cases decide only that, although the father was a 
joint appointor with his son, still the parties taking under the ap- 
pointment were considered as deriving their interest for the pur- 
poses of the Act exclusively from the son, because the father 
having retained his life estate contributed nothing, and, as Lord 
Campbell expressed it (2), the joint power reserved to the father and 
son was not intended as a matter of pecuniary value to the father, 
but only as a check upon the son that he might not, during the 
father’s lifetime, make any imprudent disposition of the family 
property. 

To make these cases like the present one, we must suppose 
that the father and son had appointed after the death and failure 
of issue of the son to such uses as the father and a younger 
brother, or it might be as a stranger, should appoint; and I can 
see nothing in the reasoning of the noble lords who decided those 
cases that induces me to think that they would have held the son 
to be the predecessor of the appointees, whoever they might be, 
under the last-mentioned power. It is true that both Lord Kings- 
down (3) and Lord Cranworth (4) refer to the general rule of law 
I have mentioned, that the interest created by a power is to be 
treated as arising from the deed creating the power; but Lord 
Kingsdown was apparently unwilling to rest his judgment on that 
somewhat technical ground, and I see no reason to believe that 
either of them intended to adopt that rule as a test in all cases for 
ascertaining the predecessor under the Act. Moreover, this rule 
itself is subject to an important exception, viz. where the limita- 
tions created by the exercise of the power are such that if inserted 
in the deed creating the power they would be void for remote- 
ness. In that case it was formerly doubted whether by a close 
application to the rule in question the limitations so created 

(1) 9H. L. 6.150; 81 L.5.(Ex.) (8) 9H. L. 0.182; 31 L. J. (Ex.) 
itis 189.° 

(2) Lord Braybrooke vy. Attorney 4 )ro Se Cy 40t Or. de Cex) 


General, 9H. L. C.at p. 167; 81L.J. 411. 
(N.S.) Ex. at p. 182, 
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would not be void, but it was ultimately held that they would 
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not, because a general power being equivalent to the fee, the Avrroanny 


same estates might be created by either, and that to take a dis- 
tinction between a general power and a limitation in fee would 
be “to grasp at a shadow, whilst the substance escapes”: see 
1 Sugden on Powers, 6th ed. p. 497; and 8th ed. p. 396. 

And this very exception to the universality of the rule arises 
here, for, as I have observed before, Dora Meyrick was not living 
at the date of the settlement of the 23rd of March, 1854, and 
consequently the successive limitations for life to her and her 
issue, if carried back into the settlement of the 23rd of March, 
1854, would have been void for remoteness, and the rule con- 
tended for therefore is not applicable. Nor is this objection cured 
by the fact that these successive life estates to Dora Meyrick and 
her issue were only to last during the period in the settlement of 
1866 mentioned, because that period might have lasted for twenty- 
one years after the death of Dora’s brother Frederick Charlton 
Meyrick, who, like herself, was unborn at the date of the settlement 
of 1854. 

For these reasons I am of opinion that under the 2nd section 
taken alone, St. John Charlton and Thomas Meyrick must be 
considered as the predecessors from whom the defendants Anne 
Charlton and Dora Meyrick derived their interest under the 
settlement of 1866. 

But then, secondly, we have to consider whether this result is 
affected by the 4th section of the Act, which, so far as relates to 
general powers, is as follows: ‘“ Where any person shall have a 
general power of appointment under any disposition of property 
taking effect upon the death of any person dying after the time 
appointed for the commencement of this Act, over property, he 
shall, in the event of his making any appointment thereunder, 
be deemed to be entitled at the time of his exercising such power 
to the property or interest thereby appointed as a succession 
derived from the donor of the power.” 

There has been some difference of opinion as to the cases to 
which this section applies. Lord Hatherley, when Vice-Chan- 
cellor, decided in Lovelace’s Case (1) that the words “ taking 

(1) 4 De G. & J. 340; 28 L. J. (Ch.) 489, 492. 
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effect upon the death,” &c., ought to be read in connection with 
the immediate antecedent “any disposition of property,” and, 
that consequently the section did not apply to any disposition 
which had been made to take effect before the passing of the 
Act. This decision, however, was reversed by the Lords Justices, 
and upon the ground, as stated by Lord Justice Turner (1), that 
the words “ taking effect upon the death,” &c., must be taken to 
refer not to “any disposition of property,’ but to the “power of 
” and according to that view, which appears to me 
the correct one, the section cannot embrace a case like the present, 
where the power can, from its nature, only be exercised during 
the life of the person whose death causes the succession. In the 
latter case, indeed, no special provision is wanted, because the 
appointees under a power which must be exercised, if at all during 
the life, would clearly fall within the 2nd section ; whereas, in the 
case of a power of appointment taking effect that is capable of 
being exercised after the death no succession duty would be 
payable under the 2nd section by subsequent appointees, since 
they would not become entitled upon the death, and it was for that 
reason necessary to make a special provision to meet the case. 

I am of opinion, therefore, that the present case does not fall 
within the 4th section at all. If, however, contrary to my opinion, 
the 4th section does apply, then the case of Attorney General v. 
Upton (2) is a direct authority for considering St. John Charlton 
and Thomas Meyrick the predecessors, and, therefore, if that case 
was rightly decided, the result is the same to the defendants Anne 
Charlton and Dora Meyrick as if the case fell within the 2nd 
section only. Nor am I convinced that the Crown can in any 
case be entitled to a double duty as contended for by the Attorney 
General. The point has been several times mooted, but no 
Attorney General has ever yet, so far as I know, taken the opinion 
of the Court upon it, and Lord Justice Turner, in Lovelace’s 
Case (3), where it came before him incidentally, expressed an 
opinion against it. However, I prefer to rest my judgment on 
the ground that the 4th section has no application, and I do not 


appointment ; 


ID) 25 1 (es Re diy ate py Balle 2S} (3) 4De G.& J. at p.350; 28 L. J. 
i, J. (Ch.) at p. 497. (Ch.) at p. 496. 
(2) Law Rep. 1 Ex. 224. 
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find it necessary therefore to express any decided opinion on this 1876 
subject of double duty. Poa: 
GENERAL 


For these reasons I am of opinion that the Crown is only entitled - 
to succession duties on the footing of St. John Charlton and Thomas Carros. 
Meyrick being the predecessors, and, as those duties were offered 
to be paid by the defendants before the information was filed, they 
are entitled to the costs of the suit. 

Judgment accordingly. 


Solicitor for the Crown: Solicitor of Inland Revenue. 
Solicitors for defendants: Law, Hussey, & Hulbert. 


COHEN v. THE SOUTH EASTERN RAILWAY COMPANY. Jan. 21, 


Railway Company—Carriers by Steamer—Passengers’ Luggage—Railway and 
Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), s. T—Regulation of Railways 
Act, 1868 (31 & 32 Vict. c. 119), s. 16. 


Sect. 7 of the Railway and Canal Traffic Act, 1854, which regulates the liabilities 
of railway companies as to “any articles, goods, or things in the receiving, for- 
warding, or delivering thereof,” applies to passengers’ luggage ; so that a condition 
made by a railway company limiting their liability in respect of passengers’ 
luggage is not binding unless such condition is reasonable, and is contained in a 
contract signed by the passenger. That section is incorporated by s. 16 of the 
Reculation of Railways Act, 1868, so as to extend its provisions to traffic carried 
on by steam vessels owned or used by railway companies. 


DECLARATION that the defendants were carriers of passengers 
and their luggage by sea from Boulogne, in the republic of France, 
to Folkestone, and thence by land to London ; that the plaintiff's 
wife became a passenger, with her luggage, which, through the 
negligence of the defendants, fell into the sea and was lost. 

The defendants, by their fifth plea, set up that the injury did not 
happen whilst the luggage was being carried on the defendants’ 
line of railway, and that the plaintiff's wife was carried under a 
special contract between the plaintiff's wife as agent for the plain- 
tiff, and the defendants, and subject to certain conditions set out 
in a through ticket, one of which conditions was that the defend- 
ants should not be responsible for luggage if the value thereof 


Cowan 
v. 
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exceeded 6/., and that the luggage of the plaintiff’s wife delivered 
to the defendants did exceed the Value of 62. . 

To this plea the plaintiff demurred, and also replied that, in 
carrying his wife and her luggage from Boulogne to Folkestone, 
the defendants were acting under the authority of s. 16 of the 
Regulation of Railways Act, 1868 (1), and that the vessel on 
which the plaintiff's wife was travelling was a steam-vessel, and 
the carrying of the plaintiff’s wife and her luggage was a carrying 
of traffic within the meaning of that section; that the Railway 
and Canal Traffic Act, 1854, was applicable, and that the alleged 
special contract in the plea mentioned related to the receiving, 
forwarding, or delivering of articles, goods, or things within the 
meaning of the 7th section of that Act (2); and that such special 


(1) 31 & 382 Vict. c. 119, s. 16, enacts 
that “where a company is authorized 
to build, or buy, or hire, and to use, 
maintain, and work, or to enter into 
arrangements for using, maintaining, 
or working steam-vessels for the pur- 
pose of carrying on a communication 
between any towns or ports, and to 
take tolls in respect of any such steam- 
vessels, then, and in every such case, 
tolls shall be at all times charged to 
all persons equally and after the same 
rate in respect of passengers conveyed, 
&e. 

“The provisions of the Railway and 
Canal Traffic Act, 1854, so far as the 
same are applicable, shall extend to 
the steam-vessels and to the traffic 
carried on thereby.” 

(2) 17 & 18 Vict. c. 31, 8. 1, enacts 
that ‘the word traffic shall include 
not only passengers and their luggage, 
and goods, animals, and other things 
conveyed by any railway company or 
canal company, but also carriages, 
waggons, trucks, boats, and vehicles of 
every description adapted for running 
or passing on the railway or canal of 
any such company.” 

Sect. 7 enacts that “every such 
company as aforesaid shall be liable for 


the loss of, or for any injury done to 
any horses, cattle, or other animals, or 
to any articles, goods, or things in the 
receiving, forwarding, or delivering 
thereof, occasioned by the neglect or 
default of such company, or its servants, 
notwithstanding any notice, condition, 
or declaration made and given by such 
company contrary thereto, or in any- 
wise limiting such liability; every 
such notice, condition, or declaration 
being hereby declared to be null and 
void: Provided always, that nothing 
herein contained shall be construed to 
prevent the said company from making 
such conditions with respect to the 
receiving, forwarding, and delivering of 
any of the said animals, articles, goods, 
or things as shall be adjudged by the 
Court or judge before whom any ques- 
tion shall be tried, to be just and rea- 
sonable:. . .. Provided also, that no 
special contract between such company 
and any other parties respecting the 
receiving, forwarding, or delivering of 
any animals, articles, goods, or things 
as aforesaid, shall be binding upon or 
affect any such party unless the same 
be signed by him or by the person 
delivering such animals, articles, goods, 
or things respectively for carriage: 
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contract was not signed. He also replied that the special contract 
was not just or reasonable. 
To these replications the defendants demurred. 


Bray, tor the plaintiff. The question is whether passengers’ lug- 
gage is within the Railway and Canal Traffic Act, 1854,s.7. The 
liability of the company with regard to the amount of passengers’ 
luggage that they are bound to carry, and the amount they agree 
to carry, cannot be different. Zunz v. South Eastern Ry. Co. (1) 
was decided on another ground, but the Court there were evi- 
dently inclined to treat passengers’ lugeage as goods, and Macrow 
vy. Great Western Ry. Co. (2) bears out that conclusion. Then the 
Acts 31 & 32 Vict. c. 119, s. 16, and 34 & 35 Vict. ce 78, s. 12, 
extend the liability of the companies to their steamboat traffic: 
Moore vy. Midland Ry. Co.(3) The effect, therefore, is to extend the 
Railway and Canal Traffic Act to goods carried at sea, and if 
passengers’ luggage comes within the term goods, then to that. 
Then, further, the condition means that the company will in no 
event incur any liability over 6/., and that is unreasonable. 

The expression ‘towns or ports” in 31 & 32 Vict. c. 119, s. 16, 
is perfectly general, and it is clear it was meant to include foreign 
as well as home ports to which the company’s steamers run; in 
fact, the provision would be meaningless unless directed to through 
traffic. 

Willis, for the defendants. Without disputing that railways 
are responsible for passengers’ luggage as common carriers, the 
defendants’ argument is that s. 7 of the Railway and Canal 
Traffic Act only applies to ordinary merchandise carried apart 
from the passenger. Otherwise the companies can only limit 
their liability by making each passenger sign a contract in 
respect of his luggage, which is practically impossible. 

[BRaMWELL, B. What was intended by the Act was, that a 
company under the first proviso might give a general notice 


Provided also, that nothing herein con- articles of the description mentioned 
tained shall alter or affect the rights, in the said Act.” 

privileges, or liabilities of any such (1) Law Rep. 4 Q. B. 539. 
company under the said Act of 11 Geo. 4 (2) Law Rep. 6 Q. B. 612. 

& 1 Wm. 4, c. 68, with respect to the | (3) Ir. Rep, 8 C, L, 232. 
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1876 limiting their liability, provided the limitation were just and 
~~ Gonex reasonable, independently of aity contract signed by the parties. 
sovm 1 think it a mistake to hold (as it has been held (1) ) that such a 
Pp oe condition was intended to be void if not signed. The two forms 
of limiting liability were intended to be kept distinct. That is 
the way I should construe the Act if there were no authority the 

other way, and I know that that was what was intended. ] 
” are not ap- 
plicable to passengers’ luggage, for the company may have done 
neither of these things. In Talley v. Great Western Ry. Co. (2), 
where the passenger had charge of his luggage, the company were 
held not liable. Stewart v. London and North Western Ry. 
Co. (3) is a direct authority in the defendants’ favour, for an 
excursion train cannot differ in this respect from any other train. 
Moore v. Midland Ry. Co. (4) seems to assume that 31 & 32 Vict. 
ce. 119, and 34 & 35 Vict. c. 78, incorporate the 7th section of 
the Railway and Canal Traffic Act; but the first six and the 7th 
sections relate to different matters. The word “traffic” does 
not occur in the 7th section, and it was never intended to put 
railway companies carrying by sea on a different footing from 

any other steamboat company. 


Bray, in reply. 


The words “receiving, forwarding, and delivering’ 


BraMweE tt, B. The second point taken by Mr. Willis in the 
argument of this case was whether 31 & 32 Vict. c. 119 extends 
to s. 7 of the Railway and Canal Traffic Act, 1854, so as to 
include it. Mr. Willis says that it includes the first six sections, 
but not the 7th. The answer to that is, that the Act expressly 
says that the provisions of the Railway and Canal Traffic Act, 
1854, so far as the same are applicable, shall extend to the steam- 
vessels and the traffic carried on thereby. Mr. Willis wants us to 
read that as though it said “some of the provisions,” which we 
cannot do; and unless there is necessarily something incongruous 
between the 7th section and the later Act, we ought to treat the 


(1) See Peek v. North Staffordshire (2) Law Rep. 6 C. P. 44, 
Ty. Co., E. B. & E. 958, 986, and in (8) 3 H.& C. 135; 33 L, J. (Ex,) 
H.1L.; 32 L. J. (Q.B.) 241;1Sm.L.0. 199. 
7th ed. p. 235. (4) Ir. Rep. 8 C. L, 232, 
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former as extending to traffic on the railway company’s steam- _1876 
vessels, and therefore on the short ground that we ought not to — Coan 
limit the express words of the incorporating clause unless an ge 
absolute necessity exists, we must treat s. 7 as extending to this _ Eastern’ 
Raitway Co. 


case. 

Then the next question is, whether s. 7 applies to passengers’ 
luggage. The section treats, among other things, of receiving, 
forwarding, and delivering any articles, goods, or things. Now, 
these are goods, passengers’ goods, or luggage, and they are 
received, forwarded, and delivered; Mr. Willis wants us to put in 
certain words of exception as to passengers’ luggage, but the same 
answer must be given as before. We ought not to put in the 
exception, unless there would be some absurdity or incongruity 
in construing the Act without such an exception, or some in- 
convenience so great that we are driven to suppose the exception 
was intended. I do not see any insuperable difficulty with regard 
to the signature of a contract by each passenger; while, if the 
Act were construed as I think it ought to have been construed, 
there would have been no difficulty at all. We ought, therefore, 
not to put in the limitation proposed. I think it very important 
to have it admitted, as we have by Mr. Willis’ concession, that 
the company are insurers of passengers’ luggage. 

The only question that remains is how to deal with the case of 
Stewart v. London and North Western Ry. Co. (1) In that case it 
appears that it was not the ordinary case of a man paying the 
ordinary charge—which, as has been properly said, comprehends a 
charge for carrying his luggage as a common carrier—but some- 
thing out of the ordinary. Ido not wish to throw any doubt on 
that case, but it was a case of a special excursion train in which 
the parties made a bargain as to terms, of which the plaintiff 
might have informed himself if he had thought fit to do so, and I 
think that the only way in which that judgment can be supported 
is by saying that the Railway and Canal Traffic Act applies to 
carrying a passenger and his luggage on an ordinary journey for 
the ordinary remuneration, such as he would have a right to 
demand by going to the company and tendering his fare, in which 

(1) 3-H. & C. 185; 83 L, J. (Ex.) 199. 
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case I rather think he would have a right to bring an action if 
they refused to carry him, and that the Act does not apply to 
such a case as that of the special excursion train. I think, there- 
fore, that but for the authority of Stewart v. London and North 
Western Ry. Co. (1) the matter would be clear, and that case is dis- 
tinguishable. The case is quite clearly within the words of the 
Act, and judgment must be for the plaintiff. 


AMPHLETT, B. I am of the same opinion. I agree that, what- 
ever be the construction of the 7th section of the Railway and 
Canal Traffic Act, it is applicable to steam-packets as to trains of 
the company. Then the question is whether ordinary passengers’ 
luggage is included in the term “articles, goods or things” which 
are mentioned in the 7th section. It is important to have it decided 
whether the company are common carriers with regard to pas- 
sengers’ luggage. This was very properly conceded for the purpose 
of the argument by Mr. Willis, and indeed there is the case of 
Richards y. London, Brighton, and South Coast Ry. Co. (2) directly 
in point. The decision there was observed on in Talley v. Great 
Western Ry. Co. (3) by Willes, J., but the point was not really ne- 
cessary for the determination of that case. Therefore, treating the 
company as common carriers of passengers’ luggage and subject to 
liability as common carriers, the question is whether you can draw 
a distinction between goods carried by the company as luggage or 
as merchandize in the ordinary way. I confess I can see none. I 
think, on the plain construction of the statute, that luggage deli- 
vered to the company, excluding that taken charge of by the 
passenger himself, is within the words of the section. Then it was 
argued on the proviso that it is only applicable to ordinary mer- 
chandize sent in the ordinary way, but I do not agree with that 
contention. Then we were pressed with the argument that it 
would be excessively inconvenient, and indeed practically impos- 
sible, that passengers should sign a special contract. I agree that 
it would be so, but I do not think the argument of inconvenience 
ought to outweigh the clear and distinct words, and we should be 


(1) 3H. & C. 185; 33 L. J. (Ex.) 199. 
(2) 18 L. J. (C.P.) 251. (8) Law Rep. 6 C. P, 44. 
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wrong ,in raising exceptions, which really do not exist and never 
were intended, upon such grounds. 


HupptesTon, B., concurred. 
Judgment for the plaintiff. (1) 


Solicitor for plaintiff: H. J. Coburn. 
Solicitor for defendants: W. R. Stevens. 


(IN THE COURT OF APPEAL FROM INFERIOR COURTS] 


DRYDEN, Aprettant; THE OVERSEERS OF PUTNEY, Responpents. 


“ New Strect ”—Cost of Paving—Liability of Owners of Adjoining Houses and 
Land—Diseretion of Vestry and District Board—Metropolis Management 
Act, 1855 (18 & 19 Vict, c. 120), ss. 96, 98, 105—Metropolis Management 
Amendment Act, 1862 (25 & 26 Vict. c. 102), s. 77. 


When within the metropolis, as defined by 18 & 19 Vict. c. 120, s. 250, a new 
street is paved for the first time, the vestry or district board executing the work 
cannot at their discretion charge the cost thereof upon the general rate under 
ss. 96, 98 of that Act; they are bound to charge the expense of laying the pave- 
ment upon the owners of the adjoining houses and land, under s. 105 of that 
statute, as varied by 25 & 26 Vict. c. 102, s. 77. 

In 1855 a road in P., within the metropolis, as defined by 18 & 19 Vict. c. 120, 
s. 250, ran between an irregular line of houses and market gardens upon the 
south side, and market gardens upon the north. Between that year and 1874, a 
continuous line of houses was built along the north side, and several houses alone 
the south. The district board, within whose jurisdiction the road lay, in 1874, 
paved a footpath by the side of the road, and paid for the cost of the work under 
18 & 19 Vict. c. 120, ss. 96, 98, out of the general rate Jevied upon the inhabi- 
tants OfeE=— 

Held, first, wpon the authority of Pound v. Plumstead Board of Works (Law 
Rep. 7 Q. B. 183), that between 1855 and 1874 the road had become a *‘ new 
street” within 18 & 19 Vict. c. 120, s.105; secondly, that the district board had 
no power to charge the cost of paving the footpath upon the general rate, but that 
it was compulsory upon them to obtain payment thereof from the owners of the 
adjoining houses and land, under that section, as varied by 25 & 26 Vict. c. 102, 


Senate 
AppraL under 12 & 18 Vict. c. 45, 5, 11, against an order of a 


(1) On an application on behalf of defendants were exempt from liability, 
the defendants for leave to amend the permission was given on terms and on 
plea by stating that the contract was payment of all costs, otherwise final 
made in France and governed by judgment on the demurrers was to be 
French law, and that by that law the entered for the plaintiff. 
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metropolitan police magistrate, made on the 10th of April, 1875, 
directing a levy to be made on the goods of the appellant for the 
sum of ls. 6d. and costs, such sum of 1s. 6d. being part of a sum of 
1. 11s. 6d., for which the appellant was assessed in respect of a 
general rate made by the respondents on the 5th of October, 1874, 
in pursuance of the Metropolis Local Management Act, 1855. 

The facts were stated in the form of the following special case :— 

1. The appellant had for some years before been and still was 
the occupier of a house situated in the High Street, in the parish 
of Putney, in the county of Surrey, at some distance from and 
quite separate from the Upper Richmond Road hereinafter referred 
to; and the distress hereinafter referred to was made in respect of 
part of a rate, to which the appellant was assessed in respect of 
his house in High Street. The appellant had never been the 
owner or occupier of any house or land adjoining the Upper Rich- 
mond Road. 

2. The Upper Richmond Road was an old highway in the parish 
of Putney, and at the time of making the rate hereinafter men- 
tioned, formed the main carriage and footway from Wandsworth 
and Putney to Richmond; and it had been kept in repair for the 
last forty years or more by rates raised from the ratepayers of 
Putney at large. Prior to the establishment of railways, this road 
was comparatively unimportant, the main traffic from Wandsworth 
and Putney to Richmond then passing by another road through 
Barnes. 

3. Before and at the time of the passing of the Metropolis Local 
Management Act, 1855, which embraced the parish of Putney in 
the district of the metropolis called the Wandsworth district, the 
condition of that portion of this road which was in question in this 
case, and which extended for about 734 yards in length, and is 
hereinafter referred to as ‘the road,’ was as follows:—On the 
south side, running westward for about 300 yards, there was an 
irregular line of houses, some of them detached, some of them con- 
tiguous; and there were two small isolated houses along the re- 
maining 434 yards, the rest of the road along this 434 yards being 
bounded by market gardens. On the north side the road, for the 
whole 734 yards, was bounded by market gardens except at two 
places, where there were two small houses or cottages. 
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4, Along the south side of the road there was, in 1855, a good 


raised gravel footpath of several feet in width, and almost all the 


foot traffic along the road passed along this south side. Along the 
north side there was, in 1855, a narrow and ill-defined foot-track 
between the hard carriage-way of the road and the boundary 
hedge, very little foot traffic passing along that side of the road, 
and no regularly formed footpath then existing along that side of 
the road. 

5. Since the year 1855, the two cottages on the north side of 
the road had been pulled down, and the whole of the frontage 
land adjoining the north side of the road had been covered with a 
continuous line of detached and semi-detached houses, space being 
left at one spot for a new road running out of the old highway at 
right angles ; and on the south side portions of the frontage along 
the 434 yards had also been covered with detached villas, and the 
rest of the frontage was on offer as building land. 

6. In the course of building the houses on the north side, the 
old boundary hedge, which was somewhat crooked, had been re- 
moved, and a new and straight line of fence formed by the entrance 
gates and railings or palisades to the new houses, strips of land 
being here and there thrown into the highway so as to straighten 


the fence and afford room for a spacious footpath on that side of 


the road, the width of the carriage-way being at some places 
slightly decreased and at others slightly increased. 

7. At intervals from 1864 to 1870, the Wandsworth District 
Board of Works fixed a granite kerb along the footpath on the 
north side of the road, and made up the path with gravel over the 
whole width of the path from this kerb to the line of fence of the 
new houses. 

8. This kerb, and the making up of the path, were paid for by 
the said district board out of the “general rates” of the parish. 
Since then the footpath had been from time to time repaired by 
the district board and used as part of the highway of the Upper 
Richmond Road. 

9. The ordinary repairs of all the highways in the parish had, 
since 1855, been paid for by the district board out of the “general 
rates ;” those general rates being usually made half yearly, and 
assessed upon all the ratepayers of the parish at large. 


225 


Vv. 
OVERSEERS OF 
PUTNEY. 


226 


1876 
DRYDEN 
v. 
OVERSEERS OF 
PUTNEY. 


EXCHEQUER DIVISION. VOL. I. 


10. In the year, 1874 the line of new houses on the north side 
of the road was approaching completion, and the district board 
thereupon took into consideration the propriety of paving the foot- 
path on that side of the road; and, in accordance with a resolution 
of the district board, the footway on the north side of the road was 
paved by the district board with Val de Travers asphalte, laid on 
a bed of Portland cement concrete, and the cost of this paving was 
included in the general rate. 

11. Prior to the execution of the paving, the appellant, having 
in the month of June, 1874, heard that the district board contem- 
plated paving the footway in question and paying for it out of the 
general rate for Putney, urged upon the district board that, under 
the circumstances, the road had become a new street within the 
meaning of the Metropolis Local Management Act, 1855, and 
the Metropolis Local Management Amendment Act, 1862, and 
that under those Acts the cost of paving the footpath of the road 
ought to be borne not by the ratepayers of Putney at large, out of 
the general rate, but by the owners of the houses and land abutting 
on the footpath in question. 

12. The district board, however, refused to accede to the appel- 
lant’s suggestion, contending that the road was not a new street 
within the meaning of those Acts. 

13, The appellant refused to pay the sum of 1s. 6d., being part 
of the amount at which he was assessed'to the general rate, on the 
ground that the said sum represented the proportion charged for 
the paving of the footway, an expense improperly included in the 
general rate; and in consequence of such refusal the sum of 
10s. 4d. was levied on the goods of the appellant by virtue of the 
magistrate’s order. 

14 It was admitted that the sum of 1s. 6d. was the proper 
proportion of the rate of 1/. 11s. 6d. which was attributable to the 
cost of the paving in question; and that if the appellant was not 
liable as the occupier of his house in High Street to contribute to 
the cost of such paving, the rate of 1. 11s. 6d. ought to be reduced 
by the sum.of 1s. 6d. 

The question for the opinion of the Court was, whether under 
the circumstances above set forth, and having regard to the provi- 
sions of the Metropolis Local Management Act, 1855, and the 
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Metropolis Local Management Amendment Act, 1862, the appel- 
lant, as occupying the premises in High Street, Putney, was liable 
to contribute to the expense of the above-mentioned paving of the 
footpath on the north side of the Upper Richmond Road. 


Feb. 17, 18. The Appellant in person. The rate is wrong in 
amount, for it is only the owners of the houses and land adjoining 
the Upper Richmond Road who can be assessed in respect of the 
expense incurred in paving the footpath. 

First, the road is a “new street” within the Metropolis 
Management Act, 1855, s. 105, for that expression may be under- 
stood in its ordinary sense, and not only in the meanings given to 
it by the interpretation clause (s. 112) of the Metropolis Manage- 
ment Amendment Act, 1862. The facts stated in the case shew 
that the houses at least upon the north side form a continuous row, 
and, therefore, the Court ought to draw the inference that a street 
has been formed: Reg. v. Fullford. (1) And it is submitted that 
this question is concluded by Pound vy. Plumstead Board of 
Works (2) and Lord Northbrook v. Plumstead Board of Works. (2) 

Secondly, the district board were bound to charge the cost of 
paving the footpath upon the owners of the adjoining houses and 
land under 18 & 19 Vic. c. 120, s. 105, (3) as varied by 25 & 26 


(1) Leigh. & Cave, 403; 33 L. J. 
(M.C.) 122. 

(2) Law Rep. 7 Q. B. 183. 

(8) By the Metropolis Managemen 
Act, 1855 (8 & 19 Vict. c. 120), 
s. 96: ‘‘Every vestry and district board 
shall, within their parish or district 
(exclusively of any other persons what- 
soever), execute the office of and be 
surveyor of highways, and have all such 
powers, authorities, and duties, and be 
subject to all such liabilities, as any 
surveyor of highways in England is 
now or may hereafter be invested with 
or liable to by virtue of his office, 
under the laws for the time being in 
force, so far as such powers, authorities, 
duties, and liabilities are not incon- 
sistent with this Act ; but all expenses, 
which under any such law ought to be 


defrayed by highway rates, shall be 
defrayed by means of the rates to be 
raised under this Act.” 

Sect. 98: “It shall be lawful for 
every vestry and district board, from 
time to time, to cause all or any of the 
streets within their parish or district, 
or any part thereof respectively, to be 
paved or repaired when and as often 
and in such form and manner and with 
such materials as such vestry or board 
shall think fit.” 

Sect. 105: “In case the owners of 
the houses forming the greater part of 
any new street laid out or made, or 
hereafter to be laid out or made, which 
is not paved to the satisfaction of the 
vestry or district board of the parish or 
district in which such street is situate, 
be desirous of having the same paved, 
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Vict. c. 102, s. 77; the words of these enactments are compulsory, 
and do not allow the district beard to exercise a discretion. The 
district board, however, have proceeded undet 18 & 19 Vict. c. 120, 
ss. 96, 98. This, it is submitted, they had no power to do; 
s. 105 is a special provision, whilst s.98 is a general enactment ; 
and the maxim applies, generalia specialibus non derogant: when 
two statutes are inconsistent, the later must be construed as a 
repeal of the earlier: Daw v. Metropolitan Board of Works (1) ; 
and when two provisions in the same statute are inconsistent, the 
one applying to a smaller class of subjects must be treated as an 
exception out of the one applying to the larger class, for “the 
rule is, that where a general intention is expressed, and the Act 
expresses also a particular intention incompatible with the general 
intention, the particular intention is to be considered in the nature 


of an exception :” per Best, C.J., in Churchill v. Crease: (2) 


as hereinafter mentioned, or if such 
vestry or board deem it necessary or 
expedient that the same should be so 
paved, then and in either of such cases 
such vestry or board shall well and 
sufficiently pave the same, either 
throughout the whole breadth of the 
carriage way and footpaths thereof, or 
any part of such breadth, and from 
time to time keep such pavement in 
good and sufficient repair; and the 
owners of the houses forming such 
street shall, on demand, pay to such 
vestry or board the amount of the 
estimated expenses of providing and 
laying such pavement (such amount 
to be determined by the surveyor for 
the time being of the vestry or board).” 

Sect. 158 and s. 161 contain pro- 
visions for defraying the expenses of 
vestries and district boards by, amongst 
other means, ‘‘a general rate.” 

Sect. 250: “In the construction of 
this Act ‘the metropolis’ shall be 
deemed to include... . the parishes 

. mentioned in .... schedule 
as 


Putney is a parish mentioned in 
schedule B. 

By the Metropolis Management 
Amendment Act, 1862 (25 & 26 Vict. 
c. 102), s. 77: “ Where any vestry or 
district board shall, under the powers 
given by the one hundred and fifth 
section of” 18 & 19 Vict. c. 120, “have 
paved, or be about to pave, any new 
street, the owners of the land bounding 
or abutting on such street shall be 
liable to contribute to the expenses, or 
estimated expenses, of paving the 
same, as well as the owners of houses 
therein; provided that it shall be law- 
ful for the vestry or district board to 
charge the owners of land in a less 
proportion than the owners of house 
property, should they deem it just and 
expedient so to do.” 

Sect. 112 contains a similar defini- 
tion of the “ metropolis” to that in 
18 & 19 Vict. c. 120, s. 250. 

(DyclzeC. Ba CNS, pioksod lad 
(C.P.) 228. 

(2) 5 Bing. 177, at p. 180. 
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[Quaty, J. One mode of solving the difficulty would be by 


holding that s. 105 is only directory, and, therefore, that the pro- — 


ceedings in the present case under s. 98 are valid: Nowell v. 
Mayor, &c., of Worcester. (1) | 

The effect of the proceedings under s. 98 is to make the cost of 
the work payable out of the general rate under ss. 158 and 161 ; 
and it is submitted that an injustice would be done to the rate- 
payers, if they were called upon to pay for a work, the benefit of 
which is chiefly experienced by the owners of the adjoining houses 
and land. (2) 

Edward Clarke, for the respondents. It is submitted that the 
facts of the case shew that the Upper Richmond Road was a street 
in 1855 ; and therefore in 1874 the district board had no power to 
charge the adjoining owners under 18 & 19 Vict. c. 120, s. 105, 
with the cost of paving the footpath; they were compelled to pro- 
ceed under s. 98. 

[Grove, J. We do not think that question open to the respond- 
ents; we must take it that the case was intended to raise the 
question, whether the road has become a “ newstreet ” since 1855. | 

The decision of the district. board, whether or not the road is 
a “new street,” ought to be accepted; for owing to their local 
knowledge they have the best means of judging as to its real con- 
dition. 

[Grovz,J. In Reg. vy. Dayman (8) it appears to have been held 
by the majority of the Court of Queen’s Bench, that the question, 
whether a road is a “ new street,” is to some extent one of fact. 

Quain, J. That case does not apply here, where the question is 
submitted to us as one of law.] 

Then it is contended that the district board have a general 
discretion as to the regulation of the matters which the legislature 


(1) 9 Ex. 457; 23 L. J. (ix.) 189. 

(2) The appellant also contended 
that to construe s. 105 as merely giving 
the district board a discretion would 
render that section superfluous, because 
other sections of the Act enabled the 
board to do all that s. 105, if construed 
as discretionary, would enable them to 
do; and, further, that if the board 
could lawfully proceed under 18 & 19 


Vict. c. 120, s. 98, the general body of 
ratepayers ought to be wholly or parti- 
ally exempted under s. 159; as to this 
he relied upon Howell v. London Dock: 
Co, 8 EH. & B. 212; 27 L. J. (M.C.) 
177; but owing to the view taken by 
the Court it became unnecessary to 
decide these questions. 

(3) 7 E. & B. 672; 26 L, J. (M.C.) 
128. 
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has placed under their control, and that s. 105 was merely intended 

to give them a power which, at their option, they might exercise; 

but that it was not intended to fetter them in deciding what was 

the best mode of discharging the duties imposed upop them. 

The appellant’s contention makes that section conflict with s. 98. 
The Appellant was not called upon to reply. 


Grove, J. This case has been argued before us at some length ; 
but the matter really at issue between the parties is rather narrow. 
[His lordship stated the facts of the case.] I think it plain that 
the Upper Richmond Road has become a “new street” since 
1855: upon this point the question is, in my opinion, concluded 
by’ Pound vy. Plumstead Board of Works (1), which seems to me 
to have been an a fortiori case to the present: here the Upper 
Richmond Road has become a “street” in the true sense of the 
term, and nothing is wanting to render that an appropriate 
designation. 

Then comes the question, whether it was optional with the 
district board to pay for paving the footpath as an expense 
incurred under s. 98 of the Metropolis Management Act, 1855; 
or whether the board were bound to charge the cost of the work 
upon the owners of the adjoining houses and land, under s. 105 of 
that statute, as extended by the Metropolis Management Act, 
1862, s. 77. Upon an examination of the enactments, I am of 
opinion that it was compulsory upon the board to proceed under 
s. 105, and to charge the adjoining owners with the cost of the 
work. The board had power under that section to determine, 
whether it was necessary or expedient that the footpath should be 
paved ; this, no doubt, was a matter lying within their discretion; 
but when they had determined that the work should be executed, 
it became obligatory upon them to obtain payment for the cost of 
it from the adjoming owners. ‘The language of the section is clear 
and precise: “the owners of the houses forming such street shall, 
on demand, pay to such vestry or board the amount of the 
estimated expenses of providing and laying such pavement.” 
These words are as strong as legislative language can well be; for 
it is enacted that the adjoining owners “shall on demand pay,” and 


(1) Law:Rep. 7 Q. B. 183. 
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not merely that it shall be lawful for the board to demand pay- 
ment from them; therefore, if the section be read without refer- 
ence to the other portions of the statute in which it is contained, 
it is clearly imperative. But it is urged that if it be construed in 
this manner, it 1s in conflict with s. 98, which provides that vestries 
and district boards may cause streets to be paved or repaired ; 
and I think that if s. 105 had not been inserted, the expense of 
paving a new street would probably have fallen upon the general 
body of ratepayers, for works done under s. 98 are to be paid for 
by a general rate, under ss. 158 and 161; but I do not see any 
real inconsistency between the two enactments. Sect. 98 is general 
in its terms, and imposes a general duty; s. 105 refers to new 
streets which are insufficiently paved, and, amongst other matters, 
enacts that the owners, and not the ratepayers at large, shall bear 
the expenses of providing and laying the pavement. For it is 
those who are interested in the adjoining houses and land that 
derive the chief benefit ; and I am entirely of opinion that this is 
a proper occasion for applying the maxim, “ Qui sentit commodum, 
sentire debet et onus ;” therefore those having houses at a distance 
ought not in the first instance to be called upon to contribute, 
although when the pavement is finished a different rule may be 
applied, and the expense of repairing it may be thrown upon the 
general rate. I repeat that the sections do not appear to me to 
be inconsistent; but if they had been inconsistent, I should have 
thought that s. 105, being the special provision, must have been 
read as qualifying s. 98, which is the general provision. ‘The rate 
must be reduced, and judgment must be entered for the appellant. 


Quan, J. I am of the same opinion. Two of the questions 
argued require our decision: first, whether the Upper Richmond 
Road was a “ new street ;” secondly, whether, if it was, the district 
board were bound to levy the cost of paving the footpath upon 
the owners of the adjoining land and houses. 

As to the first point, I think it quite plain that the road has 
become a “new” street, within the principle of Pownd v. Pluinstead 
Board of Works (1), since 1855 ; for the houses which have been 
or will be built, will form a continuous row on each side, 


(1) Law Rep. 7 Q. B. 183. 
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As to the second point, it may well be that it was discretionary 
with the district board to determine whether the footpath should 
be paved, and yet that when they had resolved upon taking that 
step, it became compulsory upon them to throw the cost of the 
works upon the owners of the adjacent land and houses. In fact, 
the second question resolves itself into this, whether the expense 
of laying down the pavement is to be met under the Metropolis 
Management Act, 1855, s. 98, or under s. 105 of that statute as 
varied by s. 77 of the Metropolis Management Amendment Act, 
1862. It may be laid down as a rule for the construction of 
statutes, that where a special provision and a general provision 
are inserted which cover the same subject-matter, a case falling 
within the words of the special provision must be governed 
thereby, and not by the terms of the general provision. I think 
that, upon the true construction of the statutes in question, the 
soil of a “new street” must be paved and put in order at the 
expense of the owners of the adjoining land and houses; but that 
when this has been done, it is to be repaired out of the funds raised 
by the general rate (1); for the 105th section of the Metropolis 
Management Act, 1855, seems to draw a distinction between 
paving and keeping in repair; but, in any event, as the Upper 
Richmond Road is a “new street,” the expense of paving it cannot 
be thrown upon the ratepayers at large. I think that the rate 
appealed against was wrong, and must be reduced, 


Judgment for the appellant. 
Solicitors for respondents: Cooper & Reeve. 


(1) See Zhe Queen v. Hackney Board of Works, Law Rep. 8 Q. B. 528. 
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FORDER v, HANDYSIDE. 


Income Tax—5 & 6 Vict. c. 35, s. 100, Case L., Rule 3—Deductions for Depre- 
ciation of Buildings, Plant, and Machinery— Additions to Capital. 


A company carrying on business as ironfounders set apart, in accordance with 
their articles of association, a sum of money from their net profits for deprecia- 
tion of buildings, fixed plant, and machinery, and claimed, in making a return 
under Sched. D. of their annual profits or gains, to deduct this amount :— 

Held, that such a deduction was contrary to 5 & 6 Vict. ¢. 85, s. 100, Case I., 
Rule 3, as the amount set aside was in effect an addition to capital. 


CASE stated under 37 Vict. c. 16, ss. 8, 9. 

An assessment under Schedule D. of 5 & 6 Vict. c.35, was made 
for the year 1874-5 by the commissioner for the district of Morles- 
ton and Litchurch, in the county of Derby, upon the respondents, 
Andrew Handyside & Co., carrying on the business of ironfounders, 
in the parish of St. Alkmund, in Derby. The company were 
assessed at the sum of 8642/., the amount taken from their own 
report, and therein specified as net profits, but in this amount 
was included a sum of 1509/. 7s. 6d., shewn in the report as the 
amount written off for depreciation of buildings, fixed plant, and 
machinery. (1) 

The company, on their appeal to the commissioners against this 
assessment, on the 29th of June, 1875, produced a balance-sheet for 
the year ended on the 31st of July, 1874, being their first year of 
trading, and objected to the charge in respect of the 15090. 7s. 6d., 
and contended that inasmuch as such sum had no real existence, 
but was written off in the accounts in accordance with the articles 
of association, as the works must of necessity depreciate from 
year to year, and as the sum expended in repairs could not 
entirely replace such depreciation, they were justified in writing 
off that amount as a deduction. (2) 


(1) It was admitted on the argument 
that the company had written off a 
certain amount for the repairs actually 
executed, and that they might properly 
do so. 

(2) The 188th article of association 
was as follows :— 

“The directors may from time to 


time, before recommending any divi- 
dend, set aside out of the net profits 
of the company such sum as they 
think proper as a reserve fund for the 
purpose of meeting contingencies, or of 
purchasing, improving, enlarging, re- 
building, restoring, reinstating, or main- 
taining the works, plant, and other pre- 
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The surveyor objected that the sum appealed against was @ 


~ deduction in respect of capital, and as such, was contrary to the 


provisions of 5 & 6 Vict. ¢. 35, s. 100, Case I, Rule 3 (1); that 
no allowance for depreciation was provided for in the Act; and 
that s. 159 of the Act prohibited any deductions being made, 
except those expressly enumerated. 

The majority of the commissioners being of opinion that persons 
in trade were equitably entitled to write off from their profits each 
year a sum for depreciation, and that the amount claimed was fair 
and reasonable, decided in favour of the company; but the sur- 
veyor being dissatisfied with their decision, they stated a case for 


the opinion of the Court. 


mises or property of the company, or 
the erection or construction of new 
buildings, works, or plant, or for equal- 
ising dividends, or for any other pur- 
poses connected with the business of 
the company, or in furtherance of any 
of the objects of the company ; and the 
same may be applied accordingly from 
time to time in such manner as the 
directors may determine. The reserve 
fund, or such part thereof for the time 
being as is not invested as hereinafter 
provided, may be used for the general 
purposes of the company. The interest 
of the reserve fund shall be treated as 
annual profits of the company. 

(1) This rule applicable to duties to 
be charged in respect of any trade, 
manufacture, adventure, or concern in 
the nature of trade, not contained in 
any other schedule of the Act, is as 
follows :— 

“Tn estimating the balance of profits 
and gains chargeable under Schedule D., 
or for the purpose of assessing the duty 
thereon, no sum shall be set against, or 
deducted from, or allowed to be set 
against, or deducted from, such profits 
or gains, on account of any sum ex- 
pended for repairs of premises occupied 
for the purpose of such trade, manufac- 


ture, adventure, or concern, nor for any 
sum expended for the supply of repairs 
or alterations of any implements, uten- 
sils, or articles employed for the pur- 
pose of such trade, manufacture, ad- 
venture, or concern, beyond the sum 
usually expended for such purposes ac- 
cording to an average of three years 
preceding the year in which such 
assessment shall be made; nor on ac- 
count of loss not connected with or 
arising out of such trade, manufacture, 
adventure, or concern; nor on account 
of any capital withdrawn therefrom ; 
nor for any sum employed, or intended 
to be employed, as capital in such 
trade, manufacture, adventure, or con- 
cern ; nor for any capital employed in 
improvement of premises occupied for 
the purpose of such trade, manufacture, 
adventure, or concern ; nor on account 
or under pretence of any interest which 
might have been made on such sums if 
laid out at interest; nor for any debts, 
except bad debts, proved to be such to 
the satisfaction of the commissioners 
respectively; nor for any average loss 
beyond the actual amount of loss after 
adjustment ; nor for any sum recover- 
able under an insurance or contract of 
indemnity.” 
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The question for the Court was, whether the deduction should 
be allowed. 


Pinder, for the Crown. The sum set aside for depreciation 
cannot be deducted under the Income Tax Act, since it is in fact 
an addition to capital. <A similar case, Addie & Sons vy. Solicitor 
of Inland Revenue (1), has been before the Scotch Courts, and 
was decided in favour of the Crown. 

Grantham, contra. ‘This case is not brought within the Scotch 
case, because sinking a shaft is a new investment exactly resem- 


bling the original one. The Act was intended to apply to capital, 


which this cannot be said to be. 


(1) 12 Scotch Law Rep. 274. The 
judgment of the Lord President in this 
case was read in the course of the argu- 
ment, and was as follows :— 

“The appellants, Messrs. Addie & 
Sons, have been assessed under Sche- 
dule D. of the Income Tax Act in re- 
spect of profits arising from their busi- 
ness as ironmasters, and they say there 
ought to have been deducted from the 
amount of profits upon which they 
were so assessed, two sums of 5525/. 
and 4435/., being a percentage for pit 
sinking and for depreciation of build- 
ings and machinery, and this they 
maintain upon the ground that the 
sinking of new pits, although it be 
only an occasional thing, is still part of 
what may fairly be called the annual 
expenditure which they necessarily 
incur im realizing the profits from their 
trade, I think there is only one point 
to be determined here, and not two as 
represented, becatse the machinery 
and buildings connected with a pit 
appear to me to be just part of the pit 
itself. It is one compound structure 
necessary for the working of the mine, 
and the question comes to be, whether 
under the special rules of the Income 
Tax Act, they are entitled to deduct 
something on account of the amount 
expended in making a new pit. 


This company has not been 


“Now, I am quite clear that the 
making of a new pit in a trade of this 
kind is, in every sense of the term, just 
an expenditure of capital. It is an in- 
vestment of money—of capital—and 
must be placed to capital account in 
every properly kept book applicable to 
such a concern. Now, if that be so, it 
seems to me that the provision of the 
ord rule under the first head of s, 100 
of the Property Tax Act, is conclusive 
upon the question before us, because it 
is there provided that in estimating 
the balance of profits and gains charge- 
able under Schedule D., or for the pur- 
pose of assessing the duty thereon, no 
sum shall be set against or deducted 
from, or be allowed to be set against, or 
deducted from such profits or gains on 
account of any sum employed, or in- 
tended to be employed as capital in such 
trade. It seems to me that it is quite 
unnecessary to go beyond that one part 
of the statute. No doubt some support 
may be had also from the 159th section, 
but I think this rule is in itself per- 
fectly conclusive. As soon as you 
ascertain that this is an expenditure of 
additional capital, there is an end to 
any proposal to deduct anything in 
respect of it, and on that simple ground 
I think the judgment of the commis- 
sioners right,” 
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1876 working for more than a year and a half, so that no average can 
“Sonsae ag ebe struck on three years, but they are entitled to deduct some- 
Haxpysps, thing, and if they now deduct too much they can be surcharged 

at the end of three years, when the average repairs can be 
accurately ascertained. 
Pinder was not heard in reply. 


Ketty, C.B. I think it is clear that the respondents are not 
entitled to this deduction. It appears that by the 138th section of 
the articles of association there is a provision that a reserve fund 
is to be formed, and before paying a dividend the company agree 
to set aside a sum from the net profits as a reserve fund for the 
purpose of meeting contingencies. But these are matters which 
they have no right to deduct from the net profits and say that 
the net profits are thereby diminished, and that they have not 
really netted that amount of profits. What they say is that it 
is “for the purpose of meeting contingences or of purchasing, 
improving, enlarging, rebuilding, restoring, reinstating, or main- 
taining the works, plant, and other premises or property of the 
company.” Now I leave out the word “ repairing,” because it is 
admitted that they are entitled to deduct, and they have deducted, 
a certain sum for repairs; and we must take it for granted, as 
there is no appeal against that deduction on the one side or the 
other, that it is a proper deduction according to the Act of Parlia- 
ment. The statements in the case as to the sum dealt with as well 
as one mode of dealing with it, namely, equalizing profits, shew 
clearly that these are net profits, and it is against the Act of 


Parliament to allow this deduction, as to which the Act is quite 
explicit. 


Poutock, B., concurred. 


Huppieston, B. Iam of the same opinion. It is quite clear, 
on reading this case, that the sum of 1509J. is a sum which a 
prudent person would put by for the purpose of meeting what 
might be called the expenses of renewal. The articles of associa- 
tion clearly contemplate that it should be carried into the capital 
account as a reserve fund. The articles of association contemplate 
that the company might make use of this money, but if they did 
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it would be in the capital account, and it would be treated for all 
purposes of book keeping, and for all usual purposes, as capital. 
The Scotch case which has been referred to supports that view, 
because, of the two sums, 50007. was to have supplied the building 
necessary for the new pit, and 40007. was there, as here, written 
off for the depreciation, and the Scotch Court thought that both 
were clearly capital. Then, if it be capital, it is quite clear that 
it comes within the 3rd rule, and cannot be deducted, and that 
8rd rule is rendered still more imperative by the 159th section 
of the Act, which says that no deductions shall be made other 
than those expressly enumerated in this Act. 


Judgment for the Crown. 


Solicitor tor the Crown: Solicitor of Inland Revenue. 
Solicitor for respondents: F’, Stanley. 


WESTMAN v. AKTIEBOLAGET EKMANS MEKANISKA SNICKARE- 
FABRIK. 

Practice—Service of Notice of Writ out of Jurisdiction—Common Law Pro- 
cedure Act, 1852 (15 & 16 Vict, c. 76), s. 19—Judicature Act, Order LI., 
Rule 4; Order XI, Rules 1 and 3— Liability of foreign non-resident 
Corporation to be sued. 

Under the Judicature Act, Order XI., Rule 1, as under the Common Law Pro- 
cedure Act, 1852, s. 19, where the defendant is a foreigner out of the jurisdiction, 
notice of writ must be served, and not the writ itself. 

Whether a foreign non-resident corporation can or cannot be served with 
process, there is nothing to prevent the issue of a writ against it. 


THIS was an application on behalf of the defendants, a foreign 
corporation, to set aside a writ of summons and service thereof and 
all subsequent proceedings. 

It appeared that the defendants were a corporation according 
to the law of Sweden, and carried on their business at Stockholm 
in that kingdom, and had no place of business in England. The 
plaintiff, being desirous of suing them for non-delivery of certain 
goods, obtained at Chambers leave under Order II., Rule 4 (1), and 

(1) No writ of summons for service tion, shall be issued without the leave 


out of the jurisdiction, or of which of a court or judge. 
notice is to be given out of the jurisdic- 
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Order XI., Rule 1 (1), of the Schedule to the Judicature Act, 1875, 
to issue a writ against the defendants, and to serve such writ out 
of the jurisdiction, .Thé writ was according to Form 2, Part I, 
Appendix A., and was served on the defendants at Stockholm, a 
statement of claim being delivered at the same time. 


R. V. Williams, for the defendants. Sect. 19 of the Common 
Law Procedure Act, 1852, has no application to corporations: 
Ingate v. Austrian Lloyd’s Co. (2); therefore, unless there is some- 
thing in the Judicature Act to qualify this decision, it is binding, 
and this corporation cannot be served with any process. 

Further, Order II, Rule 4, and Order XI., Rule 1, speak of a 
writ or summons of which notice is to be given out of the juris- 
diction; this assumes the existence of such a practice as serving 
notice of writ on a foreigner out of the jurisdiction, instead of the 
writ itself. As there is nothing in the Judicature Acts which pro- 
vides for such service, the practice remains as it was under the 
Common Law Procedure Act,s. 19. By Order XI, Rule 38, an 
affidavit must be made shewing in what place a defendant is, and 
whether he is a British subject; this order also speaks of a writ 
“or notice.” If, therefore, a foreign non-resident corporation can 
be got at by any process, it must be by service of notice of the 
writ, and not by service of the writ itself. 

E. Lumley, for the plaintiff. As to the second point, the effect 
of Order XI. is to leave it to the discretion of the Court or judge 
whether to grant leave to serve the writ or notice of it. The 
action need not be in one of the Common Law Divisions, and the 


(1) Service out of the jurisdiction of 
a writ of summons, or notice of a 
writ of summons, may be allowed by 
the Court or a judge whenever the 
whole or any part of the subject-matter 
of the action is land or stock, or other 
property situate within the jurisdiction, 
or any act, deed, will, or thing, affect- 
ing such hand, stock, or property, and 
whenever the contract which is sought 
to be enforced or rescinded, dissolved or 
annulled, or otherwise affected in any 
such action, or for the breach whercof 


damages or other relief are or is de- 
manded in such action, was made or 
entered into within the jurisdiction, 
and whenever there has been a breach 
within the jurisdiction of any contract 
wherever made, and whenever any act 
or thing sought to be restrained or re- 
moved, or for which damages are sought 
to be recovered, was or is to be done 
or is situate within the jurisdiction. 

(2) 4,05 BL GN.S:), 102: QIsLad. 
(CP)323: 


VOL. I. EXCHEQUER DIVISION. 


practice throughout must be taken to have been assimilated to 
the old Chancery practice, by which the bill was served and a time 
limited for appearance. As to the main point, whether a foreign 
corporation can be sued at 9l!, nothing has been shewn to prevent 
it: Newby v. Van Oppen (1) shews that when carrying on business in 
England they may be sued. The only difficulty with regard to a 
non-resident foreign corporation used to be—what would con- 
stitute service, but now, by s. 100 of the Judicature Act, 1873, 
“defendant” is to include every person served with any writ of 
summons, and, by Order LXIII. “ person” is to include a body cor- 
porate—so that a foreign corporation may be made defendants. 
R. V. Williams, in reply. 


Keuty, C.B. There are two questions in this case; first, 
whether a foreign corporation having no residence in this country 
ean be sued at all, and, second, whether, if it can, the process and 
procedure being assimilated by the Judicature Acts, service can be 
effected on it out of the jurisdiction. The latter is a question on 
which, if I were now called on to give an opinion, I should feel great 
difficulty, but on the facts, I think, we have sufficient to dispose of 
this application without deciding that matter. I think the learned 
judge’s order wrong in one respect, that it directs service of the 
writ itself, but the first point is not whether the action is main- 
tainable, but whether a writ may lawfully issue. I am of opinion 
that it may. I see nothing that makes it unlawful to issue such 
a writ. It may be that when the defendants hear of the writ and 
cause of action they may appear, but, at all events, I see nothing 
contrary to the law of this country or the comity of nations in 
permitting such a writ to issue. The application to set aside the 
writ must, therefore, be refused. With regard to the service of 
the writ the matter is different. The Common Law Procedure 
Act, 1852, authorized the issuing of a writ in Courts of Common 
Law against a person resident abroad. If he were a British sub- 
ject the writ might be served, but if he were a foreigner all that 
could be done was to give him notice of the writ. We have then 
to see if there are any provisions in the Judicature Acts altering 
that practice. The only alteration we find goes to this extent, 


(1) Law Rep. 7 Q. B. 298. 
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1876 that by Order II., Rule 4, “no writ or {summons for service out 
Waste of the jurisdiction, or of which notice is to. be given out of the 
= jurisdiction, shall be issued without the leave of a court or judge.” 
AKTIEBO- rh ie SAC 3 Sis . : 
tacnr. Lhe distinction previously existing between service of a writ and 
MEwANS — of notice is continued, and that being so, the service of this writ 


Snickare- must be set aside. 
FABRIK, 

BRAMWELL, B. I am of opinion that we ought not to set aside 
the order permitting the issue of the writ, because a foreign cor- 
poration is suable in this country, and so a writ may lie against it. 
Suppose, for example, the company should establish an office in 
England next year, the writ might be kept alive and made avail- 
able against it, so as to defeat what might otherwise be a suc- 
cessful plea of the Statute of Limitations. I think, therefore, the 
writ in this case was properly issued. As at present advised, I 
think the writ may be made available by serving notice of it out 
of this country. My reason for thinking so is, that formerly 
equity process might be served out of the jurisdiction on a de- 
fendant, and that now the expression “defendant” includes a cor- 
poration as well as a person. If, therefore, before the Judicature 
Act equity process might have been served on a foreign corpora- 
tion out of the country, and if it was not intended to take away 
that power, it must have been intended to put all the procedure 
on the same footing, and, therefore, by implication, to serve a 
foreign corporation out of the jurisdiction. Ingate v. Austrian 
Lloy@s Co. (1) must be considered therefore as practically re- 
pealed. (2) On these two grounds, that the company may be sued, 
and that they may be served with process, I think the order so 
far right; but I express on the latter point an opinion subject to 
reconsideration should the question come before us again. It 
seems to me, however, that the remainder of the order must be 
set aside on the ground that, if the defendants can be served at 
all, it is clear they must be served as individuals under the same 
circumstances would be served, that is with notice of the writ. 


AMPHLETT, B. I am of the same opinion. Looking at the 


(1) 40. B. (N.S.) 704; 27 L. J. (C.P.) 323. 
(2) See now Scott v. Royal Wax Candle Co., 1 Q. B. D. 404. 
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rules to the Judicature Acts, I can see nothing in{them to exclude 
the right of a plaintiff to serve process on a foreign corporation. 
Before those Acts no leave was necessary for serving a foreigner 
out of the jurisdiction, but there was no provision as to the way 
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in serving a foreign corporation. That difficulty did not exist in 
courts of equity, because a plaintiff had to go to a court for leave 
to issue process, and no doubt the judge, in giving it, would direct 
the particular mode of service. Now it seems to me that diffi- 
culty is removed, and I apprehend that if a plaintiff wishes to 
sue a foreign corporation he would go before a judge and get 
directions as to the mode of service. The reasons therefore that 
influenced the decision of the Court in Ingate v. Austrian Lloyd's 
Co. (1) are not now applicable. There are no restrictions in the 
Judicature Acts, and I am unable to see, on the reason of the 
thing, why, when once you are satisfied that a foreign corporation 
may be served as easily as an English one, it should not be. On 
this point, however, I reserve my opinion, as I do not wish to 
conclude myself should the case come before us again. 


Service of writ set aside, but motion to set aside 
the writ refused. 


Solicitors for plaintiff: Sharpe, Parkers, & Oo., for Hawkes & 
Weekes, Birmingham. 
Solicitors for defendant: Ingle, Cooper, & Holmes. 


(1) 40. B. (NS.) 704; 27 L. J. (CP,) 323. 
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GRENFELL v. THE COMMISSIONERS OF INLAND REVENUE. 
Vict. c. 4, s. 2. 


A company, duly incorporated under the laws of the United States of America, 
and having its chief seat of business at New York, invited tenders for bonds of 
the value of $2,000,000, which were tendered for and purchased by a firm 
in New York, where the purchase-money was paid, and the bonds handed over» 
the name of the payee being left blank. The bonds were then sent to England, 
and advertised for sale there by the agents of the purchasers, who issued pros- 
pectuses, letters of allotment, and scrip certificates, and delivered the bonds to 
purchasers :— 

Held, that the issue of the bonds was completed at New York, when the 
company parted with the possession of and control over them, and that they were 
not therefore foreign securities issued in England, within the meaning of 34 Vict. 
c. 4, s. 2, so as to be liable to stamp duty. 


CasE stated by the Commissioners of Inland Revenue, pursuant 
to the 19th section of the Stamp Act, 1870 (83 & 34 Vict. 
ec. 97), on appeal against an assessment made by the commis- 
sioners, declaring the liability of the following instrument to stamp 
duty under 34 Vict. c. 4, s. 2 (1) :— 


“No. 524. 

“The Delaware and Hudson Canal Company Coupon Bond. 

“ Know all men by these presents that the president, managers, 
and company of the Delaware and Hudson Canal Company, hereby 
acknowledge themselves to be indebted unto or 
assigns, in the sum of one thousand dollars, lawful money of the 
United States, which sum the said the president, managers, and 
company of the Delaware and Hudson Canal Company promise to 
pay to the legal holder hereof at the office of the said Canal Com- 
pany, in the city of New York, on the Ist day of October, 1894, 


(1) 34 Vict. c. 4, s,2: “The term or promissory note),— 


foreign security means and includes (1.) Which is made or issued in the 
every security for money by or on United Kingdom, or 

behalf of any foreign or colonial (2.) Which, theinterest thereon being 
state, government, municipal body, payable in the United Kingdom, 
corporation, or company, bearing date is assigned, transferred, or in any 
or! signed after the 3rd day of June, manner negotiated in the United 
1862 (except an instrument charge- Kingdom.” 


able with duty as a bill of exchange 
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with interest thereon at the rate of 7 per cent. per annum, pay- 
able semi-annually on the Ist day of April and October in each 
and every year upon presentation and surrender of the annexed 
interest warrants, as they severally become due and payable. 
And said company hereby agree that the holder of this bond may 
transfer the same at pleasure, either in person or by attorney, but 
only on the books of the company at their office in the city of 
New York, such transfer to be endorsed hereon by the treasurer. 
This bond is one of a series of five thousand bonds of like tenor, 
date, and amount, representing a loan or debt in the aggregate of 
five millions of dollars, in respect of which it is, by virtue of a 
resolution of the board of managers, passed June 25th, 1874, 
hereby expressly understood, covenanted, and agreed by the said 
canal company with the legal holder hereof, that for the pur- 
pose of securing this and the other bonds above mentioned, if the 
property of the company in Pennsylvania (which is now unen- 
eumbered) shall hereafter at any time before the maturity of the 
said bonds be mortgaged, such mortgage shall include, cover, and 
secure this and the other bonds in said series, and the debt thereby 
created. 

“In witness whereof the said the president, managers, and com- 
pany of the Delaware and Hudson Canal Company, in pursuance 
of a resolution of the board of managers, passed June 23rd, 1874, 
have caused these presents to be signed by their president and 
treasurer, and their corporate seal to be hereunto affixed at 
their office in the city of New York, this first day of October, 


A.D, 1874. : 
“Signed by Thomas Dickson, President. 


“Signed by J. C. Hartt, Treasurer.” 


Coupons were attached for the interest, payable at the office of 
the company in New York. 
One of the endorsements was as follows :— 


“This bond may be registered in the owner’s name on the 
eompany’s books, such registry being noted on the bond by the 
company’s transfer agent, after which no transfer shall be valid, 
unless made on the company’s books by the registered owner, and 
similarly noted on the bond, but the same may be discharged from 
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registry by being transferred to bearer, after which it shall be 
transferable by delivery, but it may be again registered as before. 

“The registry of the bond as above shall not restrain the ne- 
gotiability of the coupons by delivery.” 


The following facts appeared from the case :— 

The Delaware and Hudson Canal Company is a company duly 
incorporated under the laws of the United States of America, its 
chief seat of business being at New York. 

Ata meeting of the board of managers, held on the 25th of 
June, 1874, it was resolved to issue $5,000,000 in the bonds of 
the company, payable twenty years from date, bearing interest at 
7 per cent., payable semi-annually, and a circular to their share- 
holders, notifying them that subscriptions upon the terms stated 
therein would be received for the bonds until September then 
next. 

In response to such circular numerous applications were re- 
ceived, and bonds issued in accordance therewith, leaving a 
balance of bonds amounting in the aggregate to $2,000,000 
unissued, 

In the month of January, 1875, the board of managers inti- 
mated to various banking firms in New York that they were 
prepared to receive tenders for the whole or any portion of the 
remaining $2,000,000, and on the 29th of January, 1875, the 
parol bid of Messrs. Morton, Bliss, & Co., bankers of New York, 
for the whole $2,000,000, at a certain price, was accepted, and the 
bonds awarded to them. 

T'wo other firms were in fact interested with Messrs. Morton, 
Bliss, & Co., in the tender made by that firm in certain propor- 
tions as between themselves, and they, in proportion to their re- 
spective interests, paid the Delaware and Hudson Canal Company, 
in New York, for, and in due course received, their rateable pro- 
portions of bonds. As between Messrs, Morton, Bliss, & Co., and 
their associates, it was understood that the resale or negotiation 
of the bonds should be entrusted on their joint account and ac- 
cording to their respective interests to Messrs. Morton, Rose, & 
Co., of London, and in due course the owners of the bonds in 
New York transmitted them to Messrs. Morton, Rose, & Co., who 
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prepared a prospectus for the public sale or negotiation in this 
country of the $2,000,000. 


The prospectus was headed— 


“ Prospectus. 
“ Delaware and Hudson Canal Company. 
“Issue of $2,000,000 (balance of 5,000,000) Seven per Cent. Cur- 
rency Bonds of $1000 each. 
“Interest payable 1st April and 1st October; Principal repayable 
1894. 

“ Messrs. Morton, Rose, & Co. invite subscriptions for the above 
$2,000,000 Seven per Cent. Currency Bonds of the Delaware and 
Hudson Canal Company.” 


It then gave the price of issue, and the amounts and times of 
payment of instalments, and particulars of the bonds and the 
company. 

Amongst numerous other applications, Messrs. Morton, Rose, & 
Co. received, in response to their prospectus, an application from 
one Rutter, of Brighton, for an allotment of $15,000 on the terms 
of such prospectus, and accordingly they shortly afterwards allotted 
$15,000 to him. Notice of this allotment, subject to the payment 
of 4501, the amount payable on allotment, for which a form of 
receipt was annexed, was sent, and contained the usual statement. 
that scrip would be delivered on presentation of the allotment 
letter endorsed by the allottee. 

Rutter paid the 450/. due on allotment, and shortly after endorsed 
the allotment letter, and caused the same to be exchanged at 
Messrs. Morton, Rose, & Co.’s for fifteen scrips for $1000 each, 
numbered from 151 to 165 inclusive. The remaining instalments 
on scrip No. 159 were duly paid, and that scrip, with the receipt 
for subsequent instalments appended was produced to Messrs. 
Morton, Rose, & Co., and by them exchanged for a bond of the 
Delaware Company numbered 524. Mr. Grenfell, the appellant, 
instructed his brokers to purchase for him on the London Stock 
Exchange one bond of the Delaware and Hudson Company for 
$1000, and the bond numbered 524 above referred to was delivered 
to him and became his property. 

Application was made to the president of the company by 
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Messrs. Morton, Rose, & Co., for his sanction to the use of the 
name of the company as authorizing the prospectus. The presi- 
dent, however, replied: “I regret that I cannot comply with your 
request, as I am unwilling to place the company in a position 
where they might have a seeming interest in the negotiation of 
securities which have passed out of their hands.” 

The bonds, as issued by the Delaware and Hudson Canal Com- 
pany, carried interest at 7 per cent. from the Ist of October, 1874, 
the first half-yearly coupons being payable on the Ist of April, 
1875. By the terms of Messrs. Morton, Rose, & Co.’s prospectus, 
the purchasers from them of bonds were to be entitled to two 
months’ interest only. On the 1st of April Messrs. Morton, Rose, 
& Co., accordingly annexed to their scrip certificates a coupon for 
two months’ interest, payable the Ist of April, 1875, and the 
coupons on the bonds payable on the Ist of April, 1875, were 
detached by Messrs. Morton, Bliss, & Co., and the other owners 
of the bonds in New York, and cashed there by them, they 
being respectively debited by Messrs. Morton, Rose, & Co., with 
the amount of the coupons for two months’ interest attached to 
the scrip. 

The Commissioners of Inland Revenue being of opinion that the 
instrument was chargeable with stamp duty, as a foreign security 
for money exceeding 1507. and not exceeding 200. assessed the 
duty thereon at the sum of five shillings, and the instrument was 
stamped in conformity with the assessment. 

The appellant being dissatisfied with the assessment, required 
the commissioners to state and sign a case to enable him to 
appeal against the same. 

The question to be decided by the Court was— 

Whether the instrument was chargeable with stamp duty or not. 


h. E. Webster, for the appellant, contended that the whole trans- 
action of the issue of these bonds was begun and completed in 
New York, and that the subsequent transfer to parties in England 
was not an issuing within the meaning of the Act. He referred 
to Downes y. Richardson (1), and In ve Imperial Rubber Co., Bush’s 
Case. (2) 

(1) 5 B. & Ald, 674, (2) Law Rep. 9 Ch, 554. 
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Gorst, Q.C. (with him the Attorney General and Pinder), for the 
commissioners, contended that the correspondence between Morton, 
Bliss, & Co., in New York, and Morton, Rose, & Co., in England 
(which was set out in the case), treated the matter as an issue, and 
that the whole of the negotiation and the conduct of the parties 
shewed that it was so. He referred to Attorney General vy. 
Upton. (1) 

fi. E. Webster, was not called on to reply. 


Ketiy, C.B. The Act of Parliament is very clear in its terms 
that the tax is imposed on any foreign security (which this is) made 
or issued in the United Kingdom, and this case turns on the mean- 
ing of the word “issue,” and under what circumstances and at what 
time the issue of the capital of the undertaking has taken place 
here, In every case, whether of a loan to a foreign government, 
or a mine, or any other undertaking, there must be a period of 
time at which each individual shareholder, on taking one or more 
shares, becomes a member, and I think there can be but one such 
time for the issue of shares, which is the opening of the concern to 
the public. I do not agree, though it is a question of fact rather 
than of law, that there can be but one place of issue, for many 
undertakings are opened to the public simultaneously at various 
centres of commercial enterprise. In this case, however, the com- 
pany is an American company, having its place of business in 
New York, and there the shares were offered to the public. Some 
of the bonds were taken up by the public, and then the company 
entered into negotiations with Messrs. Morton, Bliss, & Co., for the 
purchase by them of the remainder. Carrying out these negotia- 
tions, the company sold the bonds, and parted with their interest 
in them and control over them. The sale was a part of the issue 
which had begun before. It appears that other persons than 
Messrs. Morton, Bliss, & Co., were interested in the purchase, and 
all parties had agreed that Messrs. Morton, Rose, & Co., should act 
as agents in England for the sale there of the bonds. The whole 
of these bonds were accordingly transmitted to London, and there 
sold and delivered to the public. It is said that amounts to an 
issue. It is true there is a prospectus, forms of proposal for, and 


(1) Law Rep. 1 Ex, 224. 
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acceptance of, the bonds, letters of allotment, and issue of scrip, 
which was subsequently exchanged for bonds, but the transaction, 
although it is invested by these means with some importance, 
differs only in extent from a sale by the owner of even one of the 
bonds. The question arose incidentally in the case whether the 
bonds are transmissible from hand to hand, but on the back of the 
bonds there is a notice that the transfer may be registered, still 
they may be discharged from registry by being transferred to 
bearer, and the registry of the bond is not to restrain the negotia- 
bility of the coupons by delivery. 

It is therefore, to all intents and purposes, a case in which the 
issue took place in New York, and it was merely in effecting what 
was essentially a sub-sale, that the bonds were disposed of in 
England, and under these circumstances it is clear to me that this 
is not an instrument liable to be taxed. 


Pottock, B. As to the construction of the Stamp Act, I think 
it was very properly urged that the statute is not to be construed 
according to the strict or technical meaning of the language con- 
tained in it, but that it is to be construed in its popular sense ; 
meaning, of course, by the words “ popular sense” that sense which 
people conversant with the subject matter with which the statute 
is dealing would attribute to it. That being so, this is a statute 
as to the meaning of which we have some considerable assistance 
from the legislature itself; because, by the 113th section of the 
Stamp Act of 1870 (88 & 34 Vict. c. 97), under which, no doubt, 
the present bond would but for the later Act have been subjected 
to duty, we find a provision that “the term ‘foreign security ’ 
means and includes every security for money by or on behalf of 
any foreign or colonial state, government, municipal body, corpo- 
ration, or company, bearing date or signed after the 8rd day of 
June, 1862 (except an instrument chargeable with duty as a bill 
of exchange or promissory note): 1, which is made or issued in 
the United Kingdom ; 2, upon which any interest is payable in 
the United Kingdom; 8, which is assigned, transferred, or in any 
manner negotiated in the United Kingdom.” The alteration made 
in the subsequent Act shews that the legislature thoroughly under- 
stood the matter with which it was dealing. When we come to 
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the Act of 1871, the words used are, that the term “foreign secu- 


rity” means and includes every security for money “which is Gpenrern 


made or issued in the United Kingdom.” The present bond was 


not made in the United Kingdom, and the only question that aie ahd | 


remains is, was it issued? Now, with regard to the word “issue,” 
I think it was very properly conceded that it could hardly be said 
there was any issue by the company in this country ; but was there 
any issue in this country by Messrs. Morton, Rose, & Co., by whom 
this bond was sold, and who were the persons who were the means 
of putting these bonds into circulation? It is admitted that the 
transaction must be taken as being bond fide. That being so, I 
think it material to inquire, was there any issue in New York? 
because, though, as my Lord has stated, it was competent to the 
company to issue, at different periods, in the different capitals of 
Europe or elsewhere, bonds or securities, to my mind it cannot be 
said that a particular bond or share of the company has been 
issued twice. If I understand the word “issue,” not giving to it any 
technical meaning, the issue of a bond is its first creation by the 
company, who give thereby a right of action in favour of some 
person to whom that bond is given. In the present case that was 
done, and done completely, in New York ; because, although no 
bond was actually handed over in the first instance, a binding 
contract took place, whereby Messrs. Morton, Bliss, & Co. were 
entitled, on the one hand, to call upon the company to transfer and 
issue to them a number of the bonds, and, on the other hand, they 
incurred the correlative obligation of taking and accepting the 
whole of the liability upon them. When that state of circum- 
stances arises, the bonds are issued, the contract is at an end, and 
the persons who are the holders of the bonds for all purposes are 
Messrs. Morton, Bliss, & Co. 

It is immaterial to the purposes of this case how they dealt 
with them, whether they retained them themselves, or whether 
they sent them for negotiation in this or any other country; for 
what was done by Messrs. Morton, Rose, & Co. was simply a sub- 
sale in this country. Except in degree, it did not differ from the 
case of a single share which might be acquired by a merchant in 
New York, and which might be afterwards sent over to England 
to his agent, for him to deal with. 
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On these grounds, I am of opinion that the appellant is entitled 
to judgment. . é 

Hupp.esron, B. I am of the same opinion. ‘There was a com- 
plete contract for the sale of these bonds by the Delaware 
Company, and the bonds were bona fide sold and delivered and 
paid for, and became the absolute property of Messrs. Morton, 
Bliss, & Co. The company had no further title or property in 
them after payment of the money. I quite agree that we must 
take the popular and substantial meaning of the word, construed, 
as Bramwell, B., said in the case of Attorney General vy. Upton (1), as 
ordinary English words should be construed by lawyers, that is 
to say, as ordinary people would construe them. I find, turning 
to a dictionary, that the popular meaning of issue is “sending out, 
as of notes from a bank.” The legal meaning of the word “ issue ” 
we have in the decision In re Imperial Rubber Co., Bush’s Case (2),, 
which shews that the time of issue is the period when the com- 
pany part with the control or power over the shares, the period 
when, in fact, the property vests in the allottee. Under these 
circumstances, it appears to me to be quite clear that this instru- 
meut does not require a stamp, and therefore our judgment must. 
be for the appellant. 


Judgment for the appellant. 


Solicitors for appeliant: Bischoff, Bompas, & Bischoff. 
Solicitor for Commissioners: Solicitor of Inland Revenue. 


(1) Law Rep. 1 Ex. 224. (2) Law Rep. 9 Ch. 554. 
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ALLEN v, THE NEW GAS COMPANY. 
Master and Servant—Negligence—Foreman and Fellow-servant. 


The defendants had on their premises gates which were safe when open and 
wedged up, but liable to fali when closed. The attention of the manager had 
been directed to the unsafe condition of the gates, and orders had been given, but 
not carried out, to remedy this. The plaintiff, a workman in the employ of the 
defendants, passed through the gates when open, but on his return one of them was 
closed, and shortly afterwards, while he was working near the gates, they fell on 
and injured him. There was no evidence to shew how this happened, nor any 
evidence that the manager and other persons employed by the defendants were 
incompetent :— 

ITeld, that the defendants were not liable, as the plaintiff had not shewn that 
the persons employed by the defendants were incompetent, and the negligence, if 
any, which caused the accident was that of a fellow-workman of the plaintiff. 


THIS was an action to recover damages for injuries sustained by 
the plaintiff through the alleged negligence of the defendants. 
At the trial before Huddleston, B., in Middlesex, at the sittings 
after Trinity Term, 1875, a verdict passed for the plaintiff, with 
teave to the defendants to move to set it aside and enter a non- 
suit, or a verdict for them, on the grounds that there was no evi- 
dence of negligence on their part to render them lable; that the 


plaintiff was guilty of contributory negligence; and that the plaintiff 


was aware of the danger, and voluntarily undertook the risk. 

The defendants were a joint stock company engaged in the 
manufacture of gas, and the plaintiff, who was a servant in their 
employ sustained injury by some gates on the defendants’ pre- 
mises falling on him. The evidence was, that these gates, if left 
open and wedged up, were safe ; but if closed, or partially closed, 
there was danger that they might fall. On the day of the 
accident the plaintiff passed through the gates when they were 
open and wedged up, but on his return, some time afterwards, 
one of the gates was closed, and while in this condition they 
fell on and injured him as he was at work near them, 

‘The other facts and the evidence are set out below in the judg- 
ment of the Court. 


Jan. 21. <A rule nisi having been obtained pursuant to the 


leave reserved, 
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J. O. Grifits, Q.C., and W. G. Harrison, shewed cause. The 
verdict was right, on the ground that it was the duty of the de- 
fendants to employ a competent person to take charge of their 
premises. Further, the plaintiff had remained in the employment 
under a reasonable expectation that the gates would be rendered 
safe, and therefore the defendants were liable: Holmes vy. Worth- 
ington (1) and Holmes y. Clarke. (2) 

Day, Q.C., and W. Graham, in support of the rule. The 
danger in this case did not arise from the inherent condition of 
the gates, and there is nothing in the case to take it out of 
the rule, that to make the master liable, he should know, and 
the servant be ignorant, of the danger. In Holmes v. Clarke (2) 
there was a statutory duty on the defendants to fence the ma- 
chinery. Here the negligence, if any, which caused the accident 
must have been that of one of the fellow-workmen closing the 
gates; or, if it is said to be that of the foreman, he is the fellow- 
servant of the plaintiff: Howells v. Landore Siemens Steel Co. (3) ; 
Feltham v. England. (4) The defendants cannot personally super- 
intend, the plaintiff must therefore, to make them liable, shew 
that the persons employed by them were incompetent: Welson v- 


Merry. (5) 


Cur. adv. vult. 


Feb. 26. The judgment of the Court (Bramwell, Amphlett, 
and Huddleston, Bb.) was read by 


Huppueston, B. This was a rule to set aside a verdict for the 
plaintiff for 150/., and enter a nonsuit or a verdict for the defendants, 
“on the ground that there was no evidence of negligence on the 
part of the defendants to render them lable.” 

There were other grounds on which the rule was argued, but 
which, in consequence of the view we take, it does not become 
necessary for us to consider. 

The plaintiff was a servant, at weekly wages, to the defendants, 

(1) 2 PF. & F.533. (3) Law Rep. 10 Q. B. 62. 


(2) 6H. & N 349; 7 H. &N. 987: (4) Law Rep. 2 Q. B, 33. 
30 L. J. (Mix.) 185; 31 L. J. Ex.) 356. (5) Law Rep. 1 H. L.. Se. 326. 
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who were a joint stock company, limited, for the manufacture and 


sale of gas, and the injuries he complained of were caused by the — 


falling of some gates upon him. The evidence applicable to this 
part of the case was that these gates were built into a framework 
on the premises of the defendants where the plaintiff was at work. 
They had been out of repair for some time, and had been gradually 
getting “from bad to worse.” If closed, or partially closed, they 
were unsafe; but if left open, and wedged up, they were safe. On 
the day of the accident, the plaintiff and another man, who were 
in the employment of the company, had gone through the gates 
with coke for the purpose of stoking the furnace before breakfast, 
and the gates were then open, and wedged up; but on the plain- 
tiff’s return from breakfast, one gate was open and the other was 
shut. How this occurred was not shewn. The plaintiff attributed 
it tothe effect of the wind ; another witness thought that it could 
not be the wind, but that somebody must have moved them ; but 
there was no evidence to shew that any one had touched the gates 
in the meantime. 

While the plaintiff was preparing to set about his work, being 
on the defendant’s premises and within a few feet of the gates, they 
suddenly fell upon him. The attention of a person of the name 
of Farren, who was described as the company’s manager, had been 
called to the unsafe condition of the gates a considerable time 
before the accident, and he had promised to have them seen to. 
It was not shewn that he had not fulfilled his promise, but direc- 
tions had been given by the foreman of the blacksmiths to one of 
his men to make a bar to go across the gates, That had not been 
done, because, as the witness said, there was not the right size of 
iron on the premises to make the bar. After the accident the 
gates were put up, and such an iron bar was placed across them 
to prevent them from falling. At the trial the verdict was entered 
for the plaintiff, with leave to the defendants to move to enter 
a nonsuit or verdict for the defendants, the Court to draw in- 
ferences. It was urged on the part of the defendants that there 
was no evidence to fix them with negligence, and Wélson v. 
Merry (1) was relied on. 

(1) Law Rep. 1 H. L., Se. 326. 
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We think that the mischief in this case arose from the conduct of 
the plaintiff's fellow-workmen as such, and not from the defendants’ 
default, nor from the default of any manager or vice-proprietor, 
and that, therefore, the defendants are not liable. The gates were 
dangerous when shut, not dangerous when against the wall and 
wedged up. Now, either some workmen as such moved the gates, 
or the wind did so, and then the workmen ought to have replaced 
them. It was therefore by the improper moving of the gates by a 
workman, or by their being improperly left open by the workmen, 
that the mischief happened. ‘The case is like this,—there is an 
unsafe ladder, it is shut up and not used, a workman takes it out 
and does not replace it, and then another workman uses it and is 
hurt; the master would not be lable. If there be any distinction 
between this case and the case in the House of Lords we prefer that 
it should be drawn by the Court of Appeal. But, further, the au- 
thorities referred to establish the principle that in the event of the 
inaster not personally superintending and directing the work his 
sole duty is to select proper and competent persons to do so, and 
to furnish them with adequate materials and suitable means and 
resources for accomplishing the work. This was fully explained 
by the present Lord Chancellor in Wilson v. Merry (1), and Lord 
Colonsay in his judgment (2) points out what duties may be in- 
cumbent on masters with reference to the safety of their labourers, 
on the fulfilment of which the labourers are entitled to rely, and 
for the failure in which the master may be responsible. 

To establish, therefore, negligence against the defendants, the 
plaintiff must prove that the defendants undertook personally to 
superintend and direct the works, or that the persons employed: by 
them were not proper and competent persons, or that the materials 
were inadequate, or the means and resources were unsuitable to 
accomplish the work. ‘The onus is upon him, and failing to do so 
he fails to establish negligence. This is clearly pointed out by 
Lord Cranworth in Bartonshill Coal Company v. Reid (3): “ Where 
an injury is occasioned to any one by the negligence of another, 
if the person injured seeks to charge with its consequences any 

(1) Law Rep. 1 H. L., Sc. 326. (2) At p. 344. 
(8) 3 Macq. at p. 282. 


VOL. I. EXCHEQUER DIVISION. 


person other than him who actually caused the damage, it lies on 


the person injured to shew that the circumstances were such as to 


make some other person responsible”: and by Mr. Justice Willes in 
Lovegrove v. London and Brighton Ry. Co. (1): “It is not enough 
for the plaintiff to shew that he has sustained an injury under cir- 
cumstances which may lead to a suspicion, or even a fair inference, 
that there may have been negligence on the part of the defendant ; 
but he must go on and give evidence of some specific act of negli- 
gence on the part of the person against whom he seeks compensa- 
tion”; as, also, by Erle, C.J., in Cotton vy. Wood. (2) Feltham v. 
England (3) is to the same effect. Here there was no evidence 
that the defendants undertook personally to superintend and direct 
the works; on the contrary, from the fact of their being a joint 
stock company, the direct inference would be the other way; nor 
that Farren, whatever may have been his position, which is not 
clearly defined, was either an incompetent or an improper person. 
It may be doubted whether the falling of the gates can be attri- 
buted to the negligence or carelessness of J*arren, as some orders, 
probably emanating from him, seem to have been given by some- 
body as to the repair of the gates. 

But assuming it to have been the negligence of Farren, his 
negligence would, as before pointed out, be that of a fellow-servant ; 
for which, according to the cases cited, the defendants would not be 
liable. There was no evidence of the incompetency of any other 
servant whose duty it must have been to have seen that the gates 
were put into a state of repair. 

The evidence as to the want of sufficient materials pointed 
only to the absence of a proper size of iron to make the bar. 
We doubt very much whether the providing a proper iron bar 
would have done more than have secured the gates properly when 
closed. At all events, we cannot infer that in a company such as 
the defendants there was not a person whose duty it was to see 
that there was a proper supply of iron, and if there was such 
a person, his negligence would not affect the defendants unless 
he were incompetent, and of that there was no evidence. 

(1) 16 C. B. (N.S) at p. 692; 33 L. J. (C.P.) 329. 
(2) 8 C. B, (N.S.) 568; 29 L. J.(G.P.) 833, (8) Law Rep. 2 Q. B. 33. 
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By suitable means and resources, we think must be meant all 


that was necessary to carry of the business, including premises 


reasonably safe for that purpose, as, for instance, in case of a mine, 
of a proper system of ventilation as pointed out by Lord Colonsay 
in Welson v. Merry (1); but there was no evidence to shew that 
the premises of the defendants were dangerous, that these gates 
were defective in their original construction, or that they had not 
been perfectly safe when first put up. If they had fallen into a 
state of decay, and had been permitted to remain in that state, it 
could scarcely be said that that was the act of the defendants, 
but must have been that of the persons whom they must have em- 
ployed, and there was no evidence to shew that such persons were 
not proper and competent for the defendants to employ. 

Applying, therefore, the principles referred to, we think the 
plaintiff has failed to satisfy us that the defendants undertook 
personally to superintend and direct the works, or to select proper 
and competent persons to do so, or to furnish them with adequate 
materials or suitable means and resources for the work, and that 
therefore the rule must be made absolute to enter a nonsuit or 
verdict for the defendants. 

Rule absolute. 


Solicitor for plaintiff: W. Scott Fox. 
Solicitors for defendants: Hargrove, Fowler, & Blunt. 
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[IN THE COURT OF APPEAL] 


DAWSON ayp Orusrs v. LORD OTHO FITZGERALD. 


Arbitration Clause—Construction of Covenants—Covenant to pay Compensi- 
tion, the Amount to be referred to Arbitration—Oolluteral and distinct 
Covenants. 


A lessee covenanted with the lessor that he would keep such a number only of 
hares and rabbits as would do no injury to the crops, and that in case he kept 
such a number as should injure the crops he would pay a fair and reasonable 
compensation, the amount of such compensation, in case of difference, to be re- 
ferred to two arbitrators, or an umpire. The lessor having brought an action 
for breach of covenant, alleging that the lessee had not kept such a number only 
of hares and rabbits as would do no injury, but had kept such a number as did 
injury, and had neglected to pay any compensation :— 

Held, reversing the judgment of the Court below, that upon the true con- 
struction of the lease the covenant to refer the amount of compensation was a 
collateral and distinct covenant, and that the action was maintainable, although 
there had been no arbitration. 


Tue first count of the declaration alleged that the plaintiffs 
demised to the defendant a messuage and lands called West Park, 
with liberty of shooting, hunting, &c., over certain manors, upon 
certain terms. ‘The lease itself was referred to during the argu- 
ment, and the covenants material to this case were that the 
lessee “ will at all times during the continuance of the term keep, 
or cause to be kept or encouraged, such a number only of hares 
and rabbits upon the manors as will do no injury to the trees, 
woods, underwoods, and plantations belonging to the lessors 
or to their growing crops, or to the growing crops of any of 
their tenants or farmers; and that in case the lessee shall keep 
or encourage such a number of hares and rabbits upon the manors 
as shall injure the trees, &c., belonging to the lessors or their 
growing crops, or the growing crops of any of their tenants or 
farmers, the lessee will pay to the lessors or their tenants or 
farmers a fair and reasonable compensation for such injury, the 
amount of such compensation in case of difference to be referred 
to the arbitration of two arbitrators, one to be chosen by the 
lessors and the other by the lessee, the arbitrators, when chosen, 
to agree upon and nominate an umpire, and the decision of such 
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arbitrators or umpire to be binding and conclusive on the lessors 
and the lessee.” 7 . 

The count set out the above covenants down to and including the 
words “ fair and reasonable compensation for such injury,” omitting 
the rest; and then averred that all conditions were performed, &c., 
yet the defendant did not during his tenancy keep, or cause to be 
kept or encouraged such a number only of hares and rabbits upon 
the manors as would do no injury to the trees, &c., belonging 
to the plaintiffs or to their growing crops, or to the growing crops 
of any of their tenants or farmers, but kept such a number as 
did great injury to such trees, &c., and growing crops respec- 
tively, and although frequently requested so to do, the defendant 
would not pay to the plaintiffs or their tenants or farmers, or any 
of them, a fair and reasonable or any compensation for such injury. 
The count also contained breaches of other covenants not now in 
question. 

Plea—to so much of the first count as alleged that the defendant. 
kept such a number of hares and rabbits on the manors as did 
injury to the trees, &c., and growing crops, and would not pay the 
plaintiffs or their tenants or farmers, or any of them, compen- 
sation for such injury—that one of the terms of the said tenancy 
was, that in case any such injury should be done by the defendant 
he, the defendant, would pay a fair and reasonable compensation 
for the same, the amount of such compensation, in case of differ- 
ence, to be referred to the arbitration of two arbitrators, one 
to be chosen by the plaintiffs and the other by the defendant, the 
arbitrators, when chosen, to agree upon and nominate an umpire, 
and the decision of such arbitrators or umpire to be binding and 
conclusive on the plaintiffs and on the defendant ; that a difference 
arose between the plaintiffs and the defendant as to the amount of 
the compensation in the declaration claimed, and that no arbi- 
trators had ever been appointed, nor had the defendant been 
requested by the plaintiffs to appoint an arbitrator, nor had an 
award ever been made deciding the amount of the compensation 
according to the terms of the tenancy. 

Demurrer to the plea and joinder therein. 


On the 22nd of November, 1873, the Court of Exchequer 
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(Kelly, C.B., and Pigott, B., Bramwell, B., dissenting) held the 
plea good, and gave mules for the defendant. (1) From this “py, 
judgment the plaintiffs appealed. 


Kingdon, Q.C., and Arthur Charles, for the plaintiffs, relied 
on the reasoning in the judgment of Bramwell, B., in the Court 
below, and cited Roper v. Lendon (2) (where the agreement to 
refer was in similar terms) as an authority in favour of the 
plaintiffs. 

Manisty, Q.C., and R. E. Turner, for the defendant. The ques- 
tion is simply one of construction of the terms of the covenant. 
The declaration sets out the covenant imperfectly and unfairly, 
and the omission is supplied by the plea. The words used shew 
the intention of the parties that no action should be brought 
until after arbitration. Such an intention may appear by any 
form of words; it is not necessary that the recourse to arbitra- 
tion should (as in Scott y. Avery (3) ) be in terms expressed to 
be a condition precedent to the right of action: Braunstein v. 
Accidental Death Insurance Co. (4) The covenant is really to pay 
such amount of compensation as the arbitrators or umpire shall 
find to be due, as in Hilliott v. Royal Huchange Assurance Co. (5) 

[JusseL, M.R. The declaration alleges a breach of the cove- 
nant to keep such a number only of hares and rabbits as would do 
no injury; and a second breach that the defendant kept such a 
number as did injury, but paid no compensation. The plea is at all 
events no answer to the first breach, and on that ground alone the 
plaintiffs are entitled to judgment, as pointed out by Bram- 
well, B. (6)j 

The whole of the passage in the lease relating to hares and 
rabbits must be read as one covenant, and the count as con- 
taining one breach only. 


JesseL, M.R. The question is, whether the judgment of the 
majority of the Court below is right, or the opinion of Baron 


(1) Law Rep. 9 Ex. 7. (4) 1B. & 8. 782; 31 L. J. (Q.B.) 
(2) 1 E. & HE. 825; 28L. J. (Q.B.) 17. 
260. (5) Law Rep. 2 Ex. 237. 


(yw tl, he Os Sulake 2s Ths dG ans) (6) Law Rep. 9 x. at p. 11. 
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Bramwell, who differed from them. I take the law as settled by 
the highest authority—the House of Lords—to be this :—There 
are two cases where such a plea as the present is successful: 
first, where the action can only be brought for the sum named by 
the arbitrator; secondly, where it is agreed that no action shall be 
brought till there has been an arbitration, or that arbitration shall 
be a condition precedent to the right of action. In all other cases 
where there is, first, a covenant to pay, and, secondly, a covenant to 
refer, the covenants are distinct and collateral, and the plaintiff may 
sue on the first, leaving the defendant to pursue one of two courses, 
either to bring an action for not referring, or to apply under s. 11 
of the Common Law Procedure Act, 1854, to stay the action till 
there has been an arbitration, in which case a judge has power to 
prevent the case going to a jury, if the arbitration can be fairly 
enforced. A lessee may have entered into two collateral cove- 
nants of this kind, relying on the provisions of the legislature 
that in cases where an arbitration can go on, it is open to him 
to apply to a judge to stay the action on proper terms. It is 
not unreasonable to suppose that the defendant relied on this 
when he entered into these two collateral covenants, and there 
is no necessity to read the words otherwise. Properly construed, 
they are two covenants, and not one. It would be mere repetition 
to say more after Baron Bramwell’s judgment, in which I entirely 
concur. 


Lorp CoteripGr, C.J. I agree that the decision of the Court 
below should be reversed, and substantially for the reasons given 
in my Brother Bramwell’s judgment, and I do so on the authority 
of the principles laid down in Scott v. Avery.(1) The correct 
view of Scott v. Avery (1) is well stated in my Brother Bramwell’s 
judgment in Hlliott v. Royal Exchange Assurance Co. (2) to be 
this: “If two persons, whether in the same or in a different deed 
from that which creates the liability, agree to refer the matter 
upon which the liability arises to arbitration, that agreement does 
not take away the right of action. But if the original agreement 
is not simply to pay a sum of money, but that a sum of money 


(1) 5H. 1. C. 811; 25 L. J. (Ex.) 308. (2) Law Rep. 2 Ex. at p. 245, 
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shall be paid if something else happens, and that something else is 
that a third person shall settle the amount, then no cause of action 
arises until the third person has so assessed the sum. For to say 
the contrary would be to give the party a different measure or 
rate of compensation from that for which he has bargained. ‘This is 
plain common sense, and is what I understand the House of Lords 
to have decided in Scott v. Avery.” (1) That passage states clearly 
two classes, under one or other of which covenants may fall. I 
think the present case falls under the former class, and not the 
latter, and that the judgment below ought therefore to be 
reversed. 


Pouttock, B. Iam of the same opinion. ‘The principle is well 
laid down by my Brother Bramwell during the argument in 
Tredwen v. Holman (2): “If a tenant covenants that he will cul- 
tivate the demised land in a husband-like manner, and also cove- 
nants that if any dispute shall arise in respect thereof, it shall be 
referred to arbitration, an action may, nevertheless, be maintained ; 
but where the covenant is to pay such damages as shall be ascer- 
tained by an arbitrator, no action will lie until he has ascertained 
them.” 

Judgment reversed and entered for the plaintiffs. 


Solicitor for plaintiffs: P. A. Hanrott. 
Solicitors for defendant: Markby, Wilde, & Burra. 


(1) 5H. L, C. 811; 25 L. J. (Ex.) 308. (2) 1H. & C. at p. 79. 
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LLOYD’S BANKING COMPANY »v. OGLE. 
Specially indorsed Writ—Leave to defend—Surety or Guarantor—Judicature 
Acts, Order III., Rule 6; Order XIV., Rules 1, 6. 


The power given by Order XIV., Rule 1, to a Court or judge, where the 
defendant. has appeared to a specially indorsed writ of summons, to allow the 
plaintiff to sign final judgmcnt, is intended to be exercised where it is shewn, 
either from the acknowledgment of the debt by the defendant or from other cir- 
cumstances, that the defence would be for mere purposes of delay. 

In an action against a surety on a specially indorsed writ it was not shewn 
that the debt had been acknowledged by the principal debtor, or that particulars 
had been furnished to the defendant, or that he had admitted his liability :— 

Held, that the defendant might reasonably call on the plaintiff to prove his 
claim, and should be allowed to defend without paying money into court or giving 
security. 


THIS was an application to rescind or vary an order made by a 
judge at chambers (confirming a master’s order), that the plaintiffs 
should be at liberty to sign final judgment for the amount indorsed 
on the writ of summons, unless the defendant should pay the 
money into court or give security for the amount. 

The writ in the action was specially indorsed under Order IIL, 
Rule 6, as follows:—“ The plaintiffs’ claim is for 60002. and 
interest under a continuing guarantee not to exceed 60002. and 
interest thereon at 5 per cent. per annum, for the banking account 
of Hockley Hall Collieries, Limited, with the plaintiffs.” 

The defendant appeared to this writ, and the plaintiffs, proceed- 
ing under Order XIYV., Rule 1, verified their cause of action by an 
affidavit of the general manager, in which it was sworn that the 
sum of 6000/. secured by the guarantee was owing from the de- 
fendant, the Hockley Hall Collieries, Limited, being in default to 
that amount, and they called on the defendant to shew cause why 
they should not be at liberty to sign final judgment. The defend- 
ant opposed the application, and stated in his affidavit that he had 
formerly been a director of the Hockley Hall Collieries, Limited, 
but had ceased to be so when the writ was issued; that he was 
aware that there was a running account between that company and 
the plaintiffs ; but that he was unable to ascertain whether any- 
thing was due on the guarantee, and believed that nothing was 
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due ; that he was one of several co-guarantors; and that he had 
not received any statement of account from the plaintiffs, shewing 
the particulars of their claim against the Hockley Hall Collieries, 
Limited, or of the claim against himself under the guarantee. 
The order having been made, 


J. Brown, Q.C. (Trevelyan with him), applied to rescind it. He 


contended that Order XIV., Rule 1, was intended to apply to 
the case of a principal debtor, and not to that of a surety who has 
not the means of knowing how the matter stands between the 
plaintiff and the principal debtor. The order to pay into court, or 
find security for this large sum, might prevent the defendant 
from defending and ascertaining what is really due, or taking 
advantage of anything that may have altered his position with 
regard to the plaintiffs. Further, in this case the plaintiffs have 
the security of the other guarantors. 

H. Matthews, Q.C., and Archibald, shewed cause. The matter is 
one of discretion for the judge, and Order XIV., Rule 6, gives power 
to allow a defendant to defend unconditionally or subject to such 
terms, as to giving security or otherwise, as the Court or a judge 
shall think fit. This Court will not review the discretion exer- 
cised except a strong case is shewn: Golding v. Wharton Salt- 
works Co. (1) The defendant, who has had the whole time 
between the writ and the present time in which to make inquiries 
as to the debt due from the collieries company, does not shew 
that he has applied to the plaintiffs for particulars. 

J. Brown, Q.C., in reply. 


BraMWwWELL, B. I am of opinion that this rule should be made 
absolute. I should have some hesitation in such a matter in over- 
ruling the order of a judge at chambers, but I have had an oppor- 
tunity of consulting four of the judges of the Common Pleas 
Division, and they are of the same opinion as myself. Had this 
matter come before me in the first instance, I think I may say that 
T should not have made this order, for the power to sign judgment 
was, in my opinion, intended to apply to those cases which almost 
on the admission of the defendant are undefended, and not to 


(1) 1Q.B. D. 874. 
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cases in which the defendant might reasonably say, “I do not 
know if your case is well founded or not, but I require you to 
prove it.” I by no means say that under no circumstances, in an 
action on a guarantee, could security be required, because it is 
quite possible to imagine a case in which the defendant might only 
put in a plea for the purpose of delay, knowing his indebtedness, 
and having acknowledged it. If the plaintiffs had sworn that the 
debt had been admitted by the company, and that the defendant 
had been informed of the amount, and had not dissented or in any 
other way denied his liability, it would seem to me that he could 
only defend the action for the purpose of delay, and such an order 
as that appealed against might be made; but where a guarantor 
bona fide says that he does not know that the debt is due, and that 
he requires it to be proved, I think the statute was not intended to 
operate to take that right from him. It is said that this right is 
not taken away here, because the defendant may bring the money 
into court or give security for it; but those conditions practically 
may take away the power to defend, and they should only be 
applied when there is something suspicious in the defendant’s 
mode of presenting his case. In this case the debt is secured by 
the guarantees of five other persons, and on the one hand the 
plaintiffs have nct shewn that they sent any account to the 
defendant, or that the debt was acknowledged by the company, 
though, on the other hand, the defendant has not shewn that he 
made any application for particulars of the claim, or that the 
company are not satisfied that they are indebted in the amount 
claimed. In my opinion, it ought to be a general rule that, 
where there is no acknowledgment of the debt by the defendant, 
or anything else to shew that the defence is for mere purposes 
of delay, in the case of a guarantor or surety like the defendant, 
he should not be prevented from going to trial. The case is like 
that of a defendant, under Keating’s Act, applying for leave to 
defend in an action on a bill of exchange on which he is sued as 
guarantor, in which case, according to the practice, he would 
have been admitted to defend. For these reasons I think the 
order should be set aside. 


Crnaspy, Bb. My impression would have been that, if a man 
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induces a banker to advance money by giving a guarantee, then, on 


affidavit by the manager that the sum is due, a defendant setting — 
up no defence should be called on to give security when he can say B4% 


no more than that he does not know of his indebtedness. Still, in 
a matter of this sort, where uniformity is desirable, I give way to 
the authority of so many. 

Rule absolute. 


Solicitors for plaintiffs: Tucker & Lake. 
Solicitors for defendant: Elmslie, Forsyth, & Sedgwick. 


[IN 'THE COURT OF APPEAL.] 


WOOLER anv Wire v. KNOTT, 


Landlord and Tenant—Covenant not to do or permit any Act that can or may 
affect, lessen, or make void Public-house Licences— Conviction of Lessee 
— Forfeiture—Licensing Acts, 1872 and 1874 (35 & 36 Vict. c. 94, and 87 
& 38 Vict. c. 49.] 


By a lease of a public-house made after the Licensing Act, 1874, came into 
operation, the lessee covenanted not to “do, omit, or permit, or suffer to be done 
or omitted, any act, matter, or thing whatsoever that can or may affect, lessen, 
or make void either or any of the licences for the time being granted to the public- 
house.” The lease contained a clause for forfeiture on breach of covenant. The 
lessee having committed on the same day three offences against the Licensiny 
Acts of 1872 and 1874, was convicted of two of them by justices, who directed, 
under the Act of 1874, s. 13, that the convictions should not be recorded on any 
of the lessee’s licences, The lessor having brought an action against the lessce 
to recover possession of the public-house on the ground of forfeiture, and for 
damages for breach of covenant :— 

Held, afiirming the judgment of the Exchequer Division, that the licences were 
not “affected” within the meaning of the covenant, and that there was nu 
breach of covenant. 


APPEAL from a judgment of the Exchequer Division in favour 
of the defendant upon demurrer. (1) 


M. Lloyd, Q.C., and W. Willis, for the plaintiffs, appellants. 
The judgment of the Court below gives no effect to the words 
‘can or may,” but reads the covenant as if it were “any act that 


(1) Anie, p. 124, where the pleadings are set out, 
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affects, lessens, or makes void.” Some meaning must be attached 


~ to the words “can or may;” they will fairly include that which 


makes the avoidance of the licence imminent, and beyond the 
power of the lessee to prevent. The lessee committed on the same 
day three offences against the Licensing Acts, and was convicted 
of two of them. If the justices had thought proper, they might 
have directed the two convictions to be recorded on the licence, 
and then convicted her of the third offence—that of being herself 
drunk in the public-house—under s. 12 of the Act of 1872; and 
then the licence would have been ipso facto void under s. 30 of the 
Act of 1872. When the offences were once committed, nothing 
that the lessee might do could prevent the avoidance of the licence. 
It entirely depended on the justices. If this is not something 
“‘ which can or may affect ” the licence, what application can those 
words have? The line must be drawn somewhere. If nothing 
but what “ makes void” the licence is a breach of the covenant, 
no meaning is given to “affect” or “lessen.” The Court below 
was influenced by the fact that, whereas by the Act of 1872, ss.13 
and 24, these two offences must have been indorsed on the licence, 
s. 13 of the Act of 1874 left the indorsement to the discretion of 
the justices. ‘That alteration in the law cannot alter the meaning 
of this covenant, which is copied verbatim from a former lease of 
these premises, granted in 1867. This explains the expression 
‘“any of the licences.” Under the present law one magistrates’ 
licence and one excise Jicence are sufficient. Moreover, s. 55 of 
the Act of 1872 is not repealed, subs. 3 of which requires the 
particulars of any conviction to be entered in ‘the register of 
licences ; and by s. 13 of the Act of 1874, the justices, before 
passing sentence, must inspect that register. In granting renewals 
of licences (82 & 88 Vict. c. 27, ss. 4-8), the justices may take into 
account the general conduct of the house ; their powers and dis- 
cretion are expressly reserved by s. 42 of the Act of 1872. It is 
impossible to suppose that two convictions entered on the register 
would not influenee their decision, and so “affect the licence.” 
This licence was, at all events, “ lessened,” i.e. diminished, in value. 

[For the rest of their argument, it is sufficient to refer to 
pp. 126-7, ante. | 

Cave, Q.C., and J. C. Heath, for the defendant, were not heard. 
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James, L.J. I think the Exchequer Division put the true con- 
struction on this covenant. It has been argued here, as it was 
below, that the covenant is equivalent to a covenant that the lessee 
will not commit any offence against the Licensing Acts. If the 
parties had intended that, it would have been easy to say, “The 
lessee shall not commit any offence against the laws for the time 
being in force concerning public-houses,” or some such words. No 
such words are used, but instead the parties put in words which 
regard the forfeiture of the licence itself. The committing of an 
offence which, under certain circumstances—i.e. if followed by a 
conviction, and that a recorded conviction, and again by a second 
recorded conviction and by a third conviction—will result in the 
loss of the licence, is not an act which “may or can affect, lessen, 
or make void” the licence. It is not to be presumed that a person 
is going to commit other offences. It would be straining words to 
say that an inchoate act, which may influence the mind of the 
justices on some future occasion and induce them to order a con- 
viction to be recorded, is of itself an act which affects, lessens, or 
makes void the licence. A conviction does not by itself affect the 
lessor’s interest. If the lessor thinks fit, he can express in plain 
words that an offence or a conviction shall cause a forfeiture of the 


lease. 


Meuuisu, L.J. Iam of the same opinion. If the justices had 
ordered the two convictions to be indorsed on the licence, I think 
the licence would have been affected within the meaning of the 
clause, because if the tenant was convicted of another offence the 
licence would necessarily be forfeited, and the landlord would run 
the risk of its never being renewed. Whether the licence would 
have been “affected” if one conviction only had been indorsed 
on it, so as to require a second conviction to be indorsed and 
a third conviction to happen before the licence could be forfeited, 
I have some doubt, and I give no opinion. But I am clear that if 
no conviction has been recorded on the licence nothing has been 
done which “can or may affect, lessen, or make void the licence.” 
It cannot be meant that every offence of which a person may be 
convicted, and which may be indorsed upon the conviction, should 
work a forfeiture of the lease. The covenant is not simply that 
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the lessee will not himself do or omit any act, but that he will not 
permit or suffer to be done any act by other persons. 

As to the other argument, that the tenant having been con- 
victed the covenant is broken, because the licence is in danger of 
not being renewed, this is a covenant that the tenant will not do 
anything—not to affect a renewal, but—to affect the existing 
licences. 


BaGGALLAY, J.A. Iam of the same opinion. It is impcessible 
to say that any conviction not indorsed on the licence can affect 
the licence. Nothing could have been easier than to say that any 
conviction should of itself work a forfeiture of the lease, if that 
result had been intended. 


Quay, J. I quite concur that nothing has been done which 
could or might affect the licence. What was done affected the 
character of the licensed person, not the licence itself. This is a 
covenant intended to protect the interest of the landlord in licensed 
premises to let or dispose of. ‘There being no indorsement on the 
licence it is as good and valid as if the tenant had never been 
convicted. It is not void, and stands utterly unaffected. If it 
had been indorsed with even one conviction, I think a serious 
question would have arisen whether the licence itself was affected, 
but since it has not, it is in the same position as if there had been 
no conviction. 

To the argument that the licence is affected because it is 
not so likely to be renewed, the answer is complete. The cove- 
nant says nothing about renewal, but touches only “any of the 
licences for the teme being granted.” 


Judgment for the defendant affirmed. 


Solicitor for plaintiffs: O. B. Wooler. 
Solicitors for defendant: Iliffe & Oo., for Barron, Darlington. 
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Statutory Duty—Duty to be enforced by Injunction—Remedy by Action for 
Injury sustained by Breach—Forest of Dean Act, 1 & 2 Vict. c. 48, s. 29. 


The statute 1 & 2 Vict. c. 43, and the rules made under it, regulate the use of 
adjoining mines in the Forest of Dean. By s. 29, compliance with the rules may 
be enforced by injunction of the Court of Exchequer, or otherwise in such 
manner as that Court shall on application think fit. The plaintiffs and the defend- 
ant were holders of adjoining mines, and the former brought an action for injury 
sustained by them through the stopping of the engines in the defendant’s mine 
contrary to one of the rules. On demurrer :-— 

Held, that the specific remedy provided by s, 29 for enforcing the rules did not 
exclude the right of action for injuries caused by a breach of them, 


STATEMENT of claim :— 

1. At the time of the wrongs hereinafter mentioned, the plain- 
tiffs were possessed of a colliery called the Princess Royal Colliery, 
in the hundred of St. Briavels, in the county of Gloucester, and 
the defendant was owner and in possession of a colliery called the 
Flour Mill Colliery in the same parish. 

2. Both the collieries were gales subject to the statute 1 & 2 
Vict. c. 48, and the rules and regulations made under and in 
pursuance of the statute, and were held and worked by the plain- 
tiffs and the defendant respectively, under grants thereof made 
by virtue of the statute and the rules and regulations. 

3. The Flour Mill Colliery adjoined, and was on the land side 
of, the Princess Royal Colliery, and was drained by steam-engines. 

4. By No. 19 of the rules and regulations, it is provided that 
“in all cases where gales lying on the land side of other gales are 
drained by steam-engines, and when by the stopping of those 
engines the water may be thrown into dip gales, the galees of 
the land collieries shall be bound to work their engine or engines 
so as'to prevent any of the water of these gales from falling 
down into the dip gales so long as they shall continue to hold 
possession of such land gales.” 

5. For some time previous to December, 1874, both the col- 
lieries had been worked aud drained by the plaintiffs and the 
defendant respectively according to the statute and rules and 
regulations, but in that month the defendant stopped the steam- 
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engines by which the Flour Mill Colliery was drained, by reason 
whereof the water accumulated in the land gale of the Flour 
Mill Colliery, and fell down into the deep gale of the Princess 
Royal Colliery, and flooded the same, and injured and destroyed 
the plaintiffs’ works, plant, and machinery therein, and the plain- 
tiffs were for a long time prevented from further working the 
same, and lost the profits which they would otherwise have obtained 
by working the same. 
Demurrer. 


Prentice, Q.C. (J. Digby with him), for the defendant. The 
remedy for breach of the rules is provided by s. 29 of the Act 
1 & 2 Vict. c. 48, ana therefore the right of action is excluded. 
By that section the Crown is empowered to evict for non-compli- 
ance with the rules, and by the final clause of the same section the 
rules may be enforced “by and on behalf of Her Majesty, her 
heirs or successors, or by any other person or persons by in- 
junction of Her Majesty’s Court of Exchequer, or otherwise, in 
such manner as the said Court shall, on application, think fit.” 
The obligation on the plaintiffs to work the engines is not absolute, 
and therefore the defendant ought to shew notice by him to the 
plaintiffs of the injurious consequences of the stoppage: London 
and South Western Ry. Co. v. Hlower.(1) Further, these rules 
were not made for the benefit of individuals, but of the Crown. 

[Bramwe 1, b. The 29th section and rule 3, which relates to 
the user of roads and railways by all persons holding gales, as 
well as other rules, shew clearly that it was intended to give 
private rights to the parties who would be benefitted by their 
observance. | 

Cohen, Q.C., and Anstie, for the plaintiffs. Unless there are 
distinct words in the statute giving a remedy for the injury the 
plaintiffs have sustained, the common law remedy is not taken 
away: Anonymous (2); Vestry of St. Paneras v. Batterbury (8) ; 
Couch v. Steel (4); Shepherd y. Hills (5); Atkinson v. Newcastle 
and Gateshead Waterworks Co. (6); and Gorris v. Scott. (7) 

(1) kG. Be Dez (4) 3B. & B. 402; 23 L. J.(Q.B,) 121. 

(2) 6 Mod. 27, (5) 11 Ex. 55, 

(3) 2 C. B. (N.S.) 477; 26 L. J. (6) Law Rep. 6 Ex. 404, 

(C.P.) 248, (7) Law Rep. 9 Ex, 125. 
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Prentice, Q.C., in reply. 


BraMwWEtt, B. Iam of opinion that our judgment should be 
for the plaintiffs. The plaintiffs’ case is put very simply in this 
way, that an Act of Parliament has authorized the making of 
certain rules, that those rules have been made, that they are 
therefore as though they were contained in the Act of Parlia- 
ment and have similar efficacy; that they give a private right 
to the plaintiffs, that that private right is infringed, and then, 
by the general law of the land, they are entitled to bring their 
action on the case, as it used to be called, against the defendant 
for that infringement. Now Mr. Prentice does not deny ar 
of the general propositions contained in that argument, but whut 
he says is, that the remedy is either by eviction or by application 
to the Court of Exchequer, and he relied on the well-known prin- 
ciple of law, which is abundantly illustrated by the cases that have 
been cited, that where a right is conferred by a statute, and a 
remedy for the violation of that right is enacted by the same 
statute, that is the only remedy, and you can have no other. 
That proposition of law is not in dispute, but how is it applicable 
to this case? What the statute here says is, that compliance 
with the rules may be enforced by application to Her Majesty’s 
Court of Exchequer. Now it may very well be that if an appli- 
cation were made to any other Court for an injunction, or some- 
thing in the nature of an injunction, it would be said, “No, the 
statute which gave these rights has enacted that if you want to 


enforce compliance with them you must go to the Court of 


Exchequer.” This is not an application for an injunction, and it 
is not indeed an application to compel compliance with the rules ; 
but it is an action brought to recover damages for the previously 
broken rules, 

Now it cannot, to my mind, be said that the statute did not 
intend that there should be some remedy for the damage sus- 
tained. Just see what the consequence would be. By rule 8, the 
defendant in this action should not have given up his gale, nor 
have discontinued the working of the engine, without a previous 
three months’ notice to the plaintiffs. He, however, did not give 
the notice, but left the place altogether; and the result was, that 
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in three months the mine was drowned. How can a person in the 
situation of the plaintiffs come to the Court of Exchequer, sup- 
posing it to be sitting, to enforce compliance with that rule, he 
having sustained three months’ damage in the meanwhile? There 
is no doubt in my mind, looking at the words of s. 29, that it does 
not give any remedy for damages sustained by an antecedent 
breach of the duty imposed on persons by these rules and regula- 
tions. 

Therefore I think that we are bound to hold this to be a case 
in which a private right is given to the plaintiffs, and that private 
right having been infringed by the defendant, and there being no 
statutory provision for a remedy to the plaintiffs, they are entitled 
to have recourse to the common law upon the authority of the 
cases that have been cited. 

I come now to another point. It is said that notice to the 
defendant ought to be shewn of a state of things from which 
damage would arise. Let us see how far that is probable. A 
person in the situation of the plaintiffs cannot possibly know that 
things are going to be done which would cause damage to him. 
He does not know the state of water in the upper mine, and he 
does not know what extent of pumping the owner of the gale 
within the upper mine is using, and he cannot form an opinion as 
to how far he is likely to be damaged or not. NowI do not say that 
the owner of the upper mines must know, because peradventure 
he may not know; but when we are considering what interpreta- 
tion we ought to put on a general rule, it is all important to 
shew that one state of things is eminently likely to exist with 
reference to the defendant, when the opposite exists with reference 
to the plaintiffs. That is to say, it is most probable that the 
owner of the upper mine will know the coming mischief, and that 
the owner of the lower mine will not; and therefore it will be a 
safe rule to say that in all cases the owner of the upper mine shall 
do it at his peril. I find nothing in the Act of P&rliament or in 
the rules which shews that he shall do it upon notice; but it says 
absolutely, he shall do it, and therefore he has not performed that 
statutory duty. I therefore come to this conclusion, that here is 
a statutory right, or a right in the nature of, and of equal efficacy 
with, a statutory right, given to the plaintiffs for their personal 
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benefit ; that it has been infringed by the defendant; that it is 
not necessary that that infringement should be done wilfully or 
knowingly ; and that, inasmuch as it has been infringed by the 
defendant, and no remedy is given to the plaintiffs for the infringe- 
ment in this statute or the rules which create that right, they are 
entitled to have recourse to the common law, and bring their 
action on the case in respect of it. I am therefore of opinion that 
our judgment should be for the plaintiffs. 


AmpPHLETT, B. I am of the same opinion. I considered 
throughout that it was rather extraordinary that, when the legisla- 
ture were providing for the management of these gales, they should 
not have given some remedy for breach of the rules by which one of 
the holders of a gale might be injured. I have looked, therefore, 
with some attention through the statute and also to the rules to 
see whether any remedy is given for damage that would accrue to 
the owner of the gale lying in the dip from a breach of the rules 
by the galees on the land side, but I am unable to find any. 

There is a remedy given both to the Crown and to the public 
with a view to preventing the continuance of any injury, or the 
creation of any injury; but it is clear that the application to the 
Court of Exchequer would not have enabled that Court to give any 
remedy for past injury of any kind. These rules, which were for 
the security of gale owners, really would be traps if there were no 
remedy given for past damage, because a person who was working 
at a lower level, relying on these rules, finding his neighbour 
working by steam-engine, and seeing, according to rule 19, that 
where that is the case the steam-engine cannot be discontinued 
so as to injure him, would have no engines at hand to save him- 
self from the flooding which would happen probably in the course 
of a few days, long before he could get any injunction from the 
Court of Exchequer. If that is the case, then we are driven to 
that general principle of law which is not disputed, that, unless 
you find some remedy given in the statute where a benefit is given 
to an individual, or find in the statute clearly that it was not in- 
tended to give him any such remedy, the law there implies that he 
may have his common-law remedy. I do not know any case in 
which this is more forcibly put, and where the circumstances are so 
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like the present, as the case of Atkinson v. Newcastle and Gateshead 
Waterworks Co. (1) because there the corporation had established 
waterworks and were obliged to have plugs and other apparatus to 
guard against fire. They neglected that duty, which was a public 
duty, for breach of which there were specific penalties to be re- 
covered by a common informer, and the question was whether a 
man who had his house burnt down and suffered, private injury, 
could have a remedy. The arguments used by Mr. Prentice were 
made use of in that case, and I find my Brother Bramwell laid 
down the law thus: “ When a duty is imposed on a person it 
always supposes a correlative right in some one, either in the public 
or in the individual. When it is the public, the remedy is usually 
by indictment; but when the remedy is imposed for the benefit of 
the individual, then, unless some peculiar and specific remedy is 
given to him by the same statute which creates his right, it 
seems to follow that he has the ordinary remedy by action. Is, 
then, this duty created in such a way as to confer the correlative 
right upon the public or on the individual? It is manifest that 
it is created in such a way as to confer the right not upon any 
section of the public but upon the individual. The public at large 
are not interested in extinguishing fires in the houses of indivi- 
duals, but the individual is. Therefore it seems to me to follow, 
that unless some compensation is given to him for the violation of 
his right he is entitled to maintain an action at common law. Mr. 
Holker could not help admitting that although a common informer 
(which, as it includes all mankind, must include the sufferer) might 
have recovered a penalty of 10/., yet there is not in the statute 
any compensation given to the sufferer whose right to the water 
for the extinguishment of fire on his premises has been infringed. 
If so, then the ordinary right of action exists.” In the present 
case, although you find in the statute that there is a definite pro- 
vision for the purposes of prevention, you really find that there is 
no machinery and no compensation given in any way for past 
damage. Past damage has accrued. It appears to me to follow 
that the plaintiffs ought to have, and are able to maintain, their 
right of action as they have done in this case. I think, therefore, 
the judgment ought to be for the plaintiffs. 
(1) Law Rep. 6 Ex. 404. 
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Huppieston, B. I am of the same ‘opinion. I think it is 


desirable to consider for a moment for what purpose the Act was — 


passed. We perfectly well know that before the year 1838 there 
were certain individuals who had acquired, as they contended, 
rights in the Forest of Dean with reference to the working of 
both iron and coal mines; and there were very curious customs 
with reference to the working of the mines, and those customs 
were settled at a place called the Speech House in the Forest of 
Dean, where they declared what should be their different customs 
and different rights. The 1 & 2 Vict. c. 43 was passed, and gave 
certain powers to certain galees, and the recital of that Act is not 
unimportant to look at, because it recites that the alleged uses and 
customs are uncertain and undefined, and are in many respects in- 
applicable to the present mining operations of the country. Then 
the statute goes on to enable the commissioners to make certain 
rules, and those are to be, according to s. 24, general rules and 
regulations under and subject to which the mines, minerals, and 
quarries shall be worked and gotten. Then s. 29 says, that if any 
person wilfully proceeds in opening or working a gale, pit, level, 
work, or quarry contrary to the rules, that is to operate as a 
forfeiture. Then power is given in addition to enforce compli- 
ance with the rules by proceeding in the Court of Exchequer; 
and the 31st section declares that all customs hitherto existing 
shall cease. Therefore this Act, with the rules, declares what are 
the duties of the different persons, the miners and others; and 
the rules are clearly to be considered part of the Act, because the 
24 & 25 Vict. c. 40, recites ‘that three awards which were made on 
the 8th of March, the 20th of July, and the 24th of July, are to 
be read as part of the Act, and they are also recognized in a 
subsequent Act of Parliament which has reference to the Forest 
of Dean, the 34 & 35 Vict. c. 85, which was passed for the purpose 
of correcting two of the rules made by the commissioners which 
were held to be inapplicable. That being so, what is the duty 
imposed? By rule 19 there is a duty imposed upon the galees of 
the land gales, and the galees of the deep gales. The galees of 
the land gales are divided into two classes, those who use steam- 
engines and those who do not. The duty imposed on a man who 
uses a steam-engine is this, that if he uses the steam-engine he 
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1876 must continue to use it as long as he holds possession of those 
~ land gales. By the same rule, if he does not use a steam-engine, 
he is only liable where he wilfully or negligently suffers the water 
to fall down into the deep gale, and the duty imposed on the deep 
galee is to take care that his water does not rise to such a height 
as would injure the property of the land galee. Those are the 
duties laid down, and there is no provision with reference to com- 
pensation, or to the power of obtaining damages. 

I find in the case of Gorris y. Scott (1) the rule applicable to 
this case very clearly explained by the Lord Chief Baron in his 
judgment thus: “ Although, when penalties are imposed for the 
violation of a statutory duty, a person aggrieved by its violation 
may sometimes maintain an action for the damage so caused, 
that must be in cases where the object of the statute is to confer a 
benefit on individuals, and to protect them against the evil con- 
sequences which the statute was designed to prevent, and which 
have in fact ensued ; if, therefore, by reason of the precautions 
in question not having been taken, the plaintiffs have sustained. 
that damage against which it was intended to secure them, an 
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action would lie.” 

This rule would entitle the plaintiffs in this case to maintain 
their action. I am therefore of opinion that the plaintiffs are 
entitled to judgment. 

Judgment for the plaintiffs. 


Solictor for plaintiffs: H. P. Cobo. 
Solicitors for defendant: Olabon & Fearon. 


(1) Law Rep. 9 Ex, 125. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS] 


‘WILLIAMS, APPELLANT; EVANS, ResponDENT. 


Statute, Construction of—Intention of Legislature—Offence created, Penalty 
omitted— Jurisdiction of Justices—“ Rider”—‘ Driver”—5 & 6 Wm. 4, 
CeO nSa Lo. 

By the Highway Act, 1835 (5 & 6 Wm. 4, c. 50), s. 78, “If any person, riding 
any horse or beast, or driving any sort of carriage, shall ride or drive the same 
furiously so as to endanger the life or limb of any passenger, every person so 
offending ....and being convicted of any such offence .... before any two jus- 
tices of the peace shall. ... for every such offence forfeit any sum not exceeding 
5/. in case such driver shall not be the owner of such waggon, cart, or other car- 
riage, and in case the offender be the owner of such waggon, cart, or other carriage, 
then any sum not exceeding 10/.” 

The appellant was convicted by justices of furiously riding on the back of a 
horse along a highway, and a penalty of 1/7. was imposed upon him :— 

Held, that although the word “rider” was not mentioned in the penal clause 
of the section, the justices had jurisdiction to convict the appellant, and that the 
respondent was entitled to the judgment of this Court. 


Case stated by justices of the peace for the county of Den- 
bigh, under 20 & 21 Vict. c. 43. 

An information was preferred by the respondent charging that 
the appellant “did ride a horse furiously on a certain highway 
there situate, leading from Denbigh to Llandyrnog, so as then to 
endanger the lives and limbs of passengers on the said highway.” 

Upon the hearing of the information it was proved that the 
appellant did ride a cart-horse furiously, he being on the back of 
such horse without saddle, and urging the same forward on the 
highway in question so as to endanger the lives and limbs of 
passengers thereon. 

It was contended on the part of the appellant that the justices 
had no power to impose a penalty or convict for riding furiously, 
as the penal part of s. 78 of 5 & 6 Wm. 4, c. 50, omitted all 
mention of a rider. 

The justices convicted the appellant, and adjudged him to for- 
feit and pay 1/. 

The question of law for the opinion of the Court was, whether 
a person on a horse, and urging the animal furiously forward on 


LR. Ex.D.1/2 Sig. 10 


206 


1876 
May 27. 


278 


1876 


v. 
Evans. 


WILLIAMS 


EXCHEQUER DIVISION. 


VOL. I. 


the highway, to the danger of passengers, is liable to be convicted 
and fined under the 78th section‘of 5 & 6 Wm. 4, c. 50. 


W. OC. Yale, for the appellant. 


The conviction was wrong ; the 


justices had no jurisdiction under 5 & 6 Wm. 4, c. 50, s. 78 (1) to 


(1) By the Highway Act, 1835 (5 
& 6 Wm. 4, c. 50), s. 78, it is enacted 
as follows :— 

“Tf the driver of any waggon, cart, 
or other carriage of any kind, shall ride 
upon any such carriage, or upon any 
horse or horses drawing the same on 
any highway, not having some other 
person on foot or on horseback to guide 
the same (such carriages and carts as 
are driven with reins and are conducted 
by some person holding the reins of all 
the horses drawing the same, excepted) ; 
or if the driver of any carriage whatso- 
ever on any part of any highway shall 
by negligence or wilful misbehaviour, 
cause any hurt or damage to any person, 
horse, cattle, or goods conveyed in any 
carriage, passing or being upon such 
highway, or shall quit the same and go 
on the other side of the hedge or fence 
inclosing the same, or negligently or 
wilfully be at such distance from such 
carriage, or in such a situation whilst 
it shall be passing upon such highway, 
that he cannot have the direction and 
government of the horses or cattle 
drawing the same, or shall leave any 
cart or carriage on such highway so as 
to obstruct the passage thereof, or if any 
person shall drive or act as the driver 
of any waggon, cart, or other such car- 
riage, not having the owner’s name as 
hereby required painted and remaining 
legible thereon, and shall refuse to tell 
or to discover the true christian and 
surname of the owner, or principal 
owners, of such waggon, cart, or car- 
riage, or if the driver of any waggon, 
cart, or other carriage, whatsoever, or 
of any horses, mules, or other beasts 
of draught or burthen, meeting ‘any 


other waggon, cart, or other carriage, 
or horses, mules, or other beasts of 
burthen, shall not keep his waggon, 
cart, or carriage, or horses, mules, or 
other beasts of burthen, on the left 
or near side of the road; or if any 
person shall in any manner wil- 
fully prevent any other person from 
passing him, or any waggon, cart, or 
other carriage, or horses, mules, or 
other beasts of burthen under his care, 
upon such highway, or by negligence 
or misbehaviour prevent, hinder, or 
interrupt the free passage of any person, 
waggon, cart, or other carriage, or 
horses, mules, or other beasts of bur- 
then, on any highway, or shall not 
keep his waggon, cart, or other carriage, 
horses, mules, or other beasts of bur- 
then, on the left or near side of the 
road for the purpose of allowing such 
passage; or if any person riding any 
horse or beast, or driving any sort of 
carriage, shall ride or drive the same 
furiously so as to endanger the life 
or limb of any passenger; every per- 
son so offending in any of the cases 
aforesaid, and being convicted of any 
such offence, either by his own confes- 
sion, the view of a justice, or by the 
oath of one or more credible witnesses, 
before any two justices of the peace, 
shall, in addition to any civil action to 
which he may make himself liable, for 
every such offence forfeit any sum not 
exceeding five pounds in case such 
driver shall not be the owner of such 
waggon, cart, or other carriage, and in 
case the offender be the owner of such 
waggon, cart, or other carriage, then 
any sum not exceeding ten pounds, and 
in either of the said cases shall in default 
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determine the charge and punish the appellant, for the word “ rider ” 
It is a penal 
enactment, and therefore must be construed strictly. Moreover, 
it has already been decided in a Court of Assize that a person 


is not mentioned in the penal clause of the section. 


cannot under this enactment be summarily convicted of furiously 
riding: Reg. v. Bacon (1); and this Court cannot give judgment for 
the respondent without overruling that decision. Underhill v. 
Longridge (2) strongly supports the contention for the appellant. 
Cullen v. Trimble (3) appears at first sight to be in favour of the 
decision by the justices, but it is in truth quite distinguishable. 

[Creaspy, B. The statute upon which the decision in that case 
turned was expressed in very different terms from 5 & 6 Wm. 4, 
ce. 50, s. 78. Ido not think it an authority against the contention 
for the appellant. | 

If the legislature had intended to comprehend the word “ rider” 
in the word “ driver,” it would have so enacted in express terms ; 
thus, in 12 & 13 Vict. ¢. 92, 5.29, the word “ over-drive” is made 
to signify also “ over-ride.” By 2 & 3 Vict. c.47, s. 54, the offence of 
furiously riding within the Metropolitan Police District is rendered 
punishable ; but there the language is clear and precise, and very 
different from that employed in the statute applicable to the pre- 
sent case. By the construction contended for by the appellant, 
those provisions of 5 & 6 Wm. 4, c. 50, s. 78, which relate to 
offences other than those committed by drivers, will not be ren- 


WILLIAMS 


of payment be committed tothe common 
gaol, or house of correction, there to be 
kept to hard labour for any time not 
exceeding six calendar weeks, unless 
such forfeiture shall be sooner paid ; and 
every such driver offending in either of 
the said cases shall and may, by the 
authority of this Act, with or without 
any warrant, be apprehended by any 
person who shall see such offence com- 
mitted, and shall be conveyed before 
any justice of the peace to be dealt 
with according to law; and if any such 
driver in any of the cases aforesaid 
shall refuse to discover his name, it 
shall and may be lawful for the said 


justice of the peace before whom he 
shall be taken, or to whom any such 
complaint shall be made, to commit 
him to the common gaol or house of 
correction, there to be kept to hard 
labour for any time not exceeding three 
months, or to proceed against him for 
the penalty aforesaid by a description 
of his person and the offence only with- 
out adding any name or designation, but 
expressing in the proceedings that he 
refused to discover his name.” 

@) 1l Cox. Cr"Ca. 540; 22) L. T. 
(N.S.) 627, 

(2) 29 L. J. (M.C.) 65. 

(3) Law Rep. 7 @. B. 416. 
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dered wholly nugatory: it is a statute which creates the offences, 


Wins and the rule is, that whoever cOmmits any act contrary to the 


prohibition of a statute is liable to be punished upon indictment (1) ; 
but in the present case the justices have made the mistake of con- 
victing summarily, instead of committing the appellant for trial at 
quarter sessions or assizes. 

The respondent did not appear. 


Cieassy, B. It is impossible, I think, to come to any con- 
clusion upon the effect of this section without some doubt, though 
it is not likely that the doubts and difficulties of all will be the 
same. I did at first feel very great hesitation in coming to the 
conclusion that the statute before us can be deemed to make a 
person who rides furiously liable to be summarily convicted and 
to be ordered to pay a penalty. It is a difficulty of a kind which 
is often encountered in construing Acts of Parliament, and it is 
necessary to choose between two alternatives: either we must hold 
that there is a casus omissus, when it is plain that, if the attention 
of the legislature had been drawn to the faulty language of the 
section, they would have imposed a penalty upon furious riding in 
clear terms ; or we must so interpret the enactment as to include 
within its prohibition an act which is not forbidden by the words 
used in their primary import. Now, I have so much difficulty in 
arriving at a conclusion, that I feel myself unable to say that 
either construction would be erroneous; but I find that both my 
learned Brothers agree in thinking the difficulty not to be insur- 
mountable ; and further, I am clearly of opinion that, sitting as 
members of the High Court of Justice, we are not bound by the de- 
cision of a Court of Assize; and as I do not wish to differ from the 
conclusion of my learned Brethren, I will not say that the conviction 
was wrong. The enactment is complicated in its terms, and in- 
cludes many wrongful acts; but the question resolves itself into 
this, whether the latter words of the penal clause, which refer only 
to drivers, exclude from its operation every instance where the 


(1) As to when an indictment will Criminal Pleading, 18th ed. p. 2; 
lie for an act done contrary to the pro- 1 Russell on Crimes and Misdemean- 
hibition of a statute, though no penalty ours, 4th ed. p. 86; Queen v. Walker, 
be therein imposed, see Archbold’s Law Rep. 10 Q. B. 355. 
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wrongful act is committed by a person not in charge of a vehicle. 


I incline to think that the clause may be construed as enacting Wituans 


that a breach of the statute committed by the owner of a waggon, 
cart, or other carriage, shall be visited with a penalty not ex- 
ceeding 10/.; and a breach committed by any other person shall 
be punished with a forfeiture not exceeding 5/.; and if it is pos- 
sible to read the enactment in this manner, I am clearly of 
opinion that it ought to be so construed. Some portions of the 
section clearly refer to drivers who are not in charge of any 
waggon, cart, or other carriage, namely, to drivers of “ horses, 
mules, or other beasts of draught or burthen.” Now, let me sup- 
pose a driver of horses without any kind of carriage to be charged 
with an offence against the section, and the offence to be estab- 
lished to the satisfaction of the justices hearing the information 
against him: I do not think that we should be justified in holding 
that he was not a “driver” within the meaning of the penal 
clause, and in laying down that he ought to be dismissed un- 
punished. No doubt that would be a stronger case than the present ; 
nevertheless, the statute clearly constitutes the improper acts 
specified therein, offences and breaches of the law, for it uses the 
words “every person so offending in any of the cases aforesaid ;” 
and I cannot say that the construction put upon the section by 
my learned Brethren is unreasonable. Ido not forget that, as a 
rule, a penal enactment ought to be construed strictly ; but I do 
not think that, by affirming the conviction, this Court will give too 
wide an interpretation to the language used by the legislature ; 
and certainly, in every other kind of case, the construction adopted 
by the other members of the Court ought to be followed. For 
these reasons I express my assent to the conclusion arrived at by 
my learned Brethren. 


Grove, J. I cannot say that I have no doubt in this case, but I 
think that as the words which we have before us are contained in 
a statute, we are entitled to construe them in such a manner as to 
avoid manifest absurdity; and if we read them literally, a large 
portion of the section will be, for practical purposes, rendered 
almost nugatory. I have always understood it to be a rule of 
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interpretation applicable to statutes that they are to be construed 
according to the strict grammatieal meaning of the language used, 
unless such a construction leads to an absurd result (1); and it 
seems to me that the present case falls within the exception. If 
we were to decide that by this section a penalty is imposed only 
upon persons who are drivers of waggons, carts, or other carriages, 
we should in effect hold that the legislature made the absurd 
mistake of constituting several offences to be committed by 
persons other than drivers, and of giving justices jurisdiction to 
try them, without affixing thereto any punishment. It would be 
manifestly an absurdity to say that justices should have power to 
investigate and determine the charge, and yet should have no power 
to inflict a penalty. If the legislature had stopped at the words 
“for every such offence forfeit any sum not exceeding 5/.,” the 
matter would be clear; the difficulty is caused by the subsequent 
words; the argument on behalf of the appellant, for practical pur- 
poses, expunges from the section everything except what relates to 
drivers of vehicles. I cannot read the statute literally, but I think 
it must be construed as enacting that where the offender is the 
owner of a waggon or other vehicle by means of which the law is 
broken he is liable to forfeit a penalty not exceeding 102, and 
that an offender of any other kind against the statute is not to be 
fined more than 5/. The reason for the distinction probably was 
that the owner of a waggon, cart, or other carriage is usually in 
more affluent circumstances than an ordinary driver. No doubt a 
further difficulty arises from the provisions at the end of the sec- 
tion as to arresting a driver acting in contravention of the statute 
and as to proceeding against a driver who refuses to disclose his 
name; it is difficult to understand why these provisions should not 
apply to other offenders against the statute; but, on the other 
hand, the legislature may have seen fit, for reasons satisfactory to 
themselves, to confine the operation of these provisions to drivers 
properly so called. 

I may mention another view which it is not, perhaps, necessary 
to adopt in the decision of this case, but which, nevertheless, 
supports our judgment. In this section the word “driver” is 

(1) See the judgment of Grove, J., in Ruther v. Harris, ante, p. 100. 
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plainly used in an extended sense, for it includes drivers of “ horses, 
mules, or other beasts of draught or burthen;” and therefore it 
may have been intended by the legislatute that the word “driver” 
shall include “rider,” because a person riding must “drive,” that 
is, guide or conduct the horse. The word “drive” is sometimes 
popularly used in this sense; and it is applied to a rider at the 
beginning of this very section, where it provides that, “if the driver 
of any waggon, cart, or other carriage of any kind shall ride .. . 
upon any horse or horses drawing the same” without the means of 
proper control, he shall commit an offence against the Act; it is 
also applied to the person who ought to be in charge of the 
vehicle, but who quits it and goes to the other side of the hedge. I 
therefore think it would not be an extravagant ‘construction to 
hold that in the latter part of the penal clause “driver” means 
a person guiding or conducting, and therefore a “rider ;” and in 
that case the enactment would be tolerably clear. But it is un- 
necessary to decide the case on this ground; for, as I have already 
stated, the true view of the statute seems to me to be that a fine 
is to be imposed upon an offender in every case; and if he is not 
the owner of a waggon, cart, or other carriage he is to be fined a 
sum not exceeding 51., but if he is such owner then he is to be fined 
a sum not exceeding 101. 

I may remark that we might have been compelled to decide in 
favour of the appellant, if the words had been, “No person shall 
ride or drive furiously, and in case he drives furiously he shall be 
fined by justices ;” for in such case there would be a statutory pro- 
hibition apart from the penal clatise; but in this section the pro- 
hibition is to be inferred only from the creation of an offence 
punishable before justices. I therefore think that the conviction 


should be affirmed. 


Frietp, J. I have arrived at the same conclusion as my Brother 
Grove, though not without great doubt and some fluctuation of 
opinion. In my judgment, the conviction must be affirmed. The 
object of the section was to protect persons lawfully using a high- 
way ; and one way in which a person passing along a road may be 
injured is by another person furiously riding upon horse-back. 
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The legislature does not forbid furious riding in express terms ; 
but it has intended to enact that if a person does commit this 
wrongful act he shall be guilty of an illegal act and thereupon 
shall be liable to a penalty. Three classes of persons are men- 
tioned, whom it was intended to punish for breaches of the statute : 
drivers of waggons and other carriages, drivers of horses or mules 
without vehicles, and riders properly so called. ‘The contention for 
the appellant creates the absurdity of making only the drivers of 
vehicles punishable before justices, who, however, are to have in 
every case power to entertain the charge. No doubt it is a maxim 
to be followed in the interpretation of statutes, that the ordinary 
grammatical construction is to be adopted; but when this leads to 
a manifest absurdity, a construction not strictly grammatical is 
allowed, if this will lead to a reasonable conclusion as to the inten- 
tion of the legislature. I follow that view of my Brother Grove, by 
which he construes the statute as enacting that if the offender be 
the owner of a waggon, cart, or other carriage he is to forfeit a sum 
not exceeding 10/., and that if any other person commits a breach 
of the statute he is to forfeit a sum not exceeding 51. I express no 
opinion as to what is the proper construction of the latter part of 
the section, which treats of the arrest of a “driver” and of the 
proceedings when he refuses to disclose his name; that may require 
a different consideration. 
Judgment for the respondent. 


Solicitors for the appellant: Finney & Bruff, for Louis & Osbert: 
Edwards, Ruthin. 
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[IN THE COURT OF APPEAL.] 


ANCONA v. ROGERS. 


Bill of Sale—Possession of Goods by Grantor—Demand of Possession by Grantee 
—Buailor of Goods in Possession within Bills of Sale Act (17 & 18 Vict. 
c. 36). 


Under the terms of an unregistered bill of sale of goods, given to secure a 
debt, the grantor was to be allowed to remain in possession of the goods until 
default in payment of the debt after demand. Default having been made, the 
grantee became entitled under the bill to take possession of the goods, and 
accordingly demanded them from the owner of a house in which the grantor had 
placed them, and threatened to take them by force. The grantor, however, 
remained in possession of the goods until she filed a petition for liquidation :— 

Held, reversing the judgment of the Court of Exchequer, that the fact that the 
grantee was entitled to and demanded possession did not take the goods out of the 
grantor’s possession within the meaning of 17 & 18 Vict. c. 36, and that the 
trustee in liquidation was entitled to the goods as against the grantee. 

Held, also (though not necessary for the decision), that if the grantor had 
bailed the goods with a bailee to hold on account of the grantor, the goods would 
still have been in the possession of the grantor within the Act, and would not 
have been taken out of the grantor’s possession by the fact that the grantee was. 
entitled to and demanded possession. 


Tue plaintiff brought an action on the 20th of November, 
1874, against a Mr. Horlock to recover certain household furni- 
ture, plate, linen, goods, and chattels, which had been assigned to 
the plaintiff by a Mrs. Hewitt under an unregistered bill of sale, 
and which Mr. Horlock had refused to deliver to the plaintiff. 
The present defendant Rogers having claimed the goods as trustee 
in liquidation of Mrs. Hewitt, under a judge’s order an interpleader 
issue was drawn up, in which the plaintiff affirmed, and the de- 
fendant Rogers denied, that the goods which were on the 20th of 
November, 1874, in the custody of Mr. Horlock, at Ogbeare Hall, 
Holsworthy, in the county of Cornwall, were on that day the pro- 
perty of the plaintiff as against the defendant Rogers. 

At the trial in Middlesex, in January, 1875, in answer to ques- 
tions put by Bramwell, B., the jury found that Mrs. Hewitt was 
in possession of the goods at Ogbeare Hall, and a verdict was 
entered for the defendant, leave being reserved to the plaintiff to 
move to enter it for him, the Court to have power to draw infer- 
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ences of fact. The material facts are stated in the judgment of 


‘the Court of Appeal. . 


A rule nisi was afterwards obtained to enter the verdict for the 
plaintiff on the ground that there was no evidence that the goods 
were in the possession of Mrs. Hewitt at the date of the adjudica- 
tion of the insolvency (1), and that the learned judge ought so to 
have directed the jury, and that the act of Horlock refusing the 
plaintiff possession of the goods could not operate so as to create 
or continue possession in Mrs. Hewitt. 

On the 10th of June, 1875, cause was shewn by McIntyre, Q.C., 
and W. Paterson, the rule being supported by Philbrick, Q.C., and 
Sutton, and after consideration the Court of Exchequer, on the 
7th of July, made the rule absolute to enter the verdict for the 


plaintiff. (2) 


(1) The rule was drawn up in these 
terms, which were evidently a mistake 
for “at the date of the filing of the 
petition for liquidation.” 

(2) The judgment of the Court. of 
Exchequer (Kelly, C.B., and Bramwell 
and Cleasby, BB.) was read by 

CurassBy, B. In this case, dealing 
with the facts proved and beyond dis- 
pute, I should consider that at the time 
of the petition the goods were not in 
the possession or apparent possession of 
Mrs. Hewitt within the meaning of 
those words in the Bills of Sale Act. 
They were certainly not in her apparent 
possession, and it appears to me that at 
that time the articles locked up in the 
rooms and the pianoforte which was in 
the hall were in the actual possession of 
Horlock, the owner and occupier of the 
house. She had been making some 
arrangements for taking the place, and 
in the expectation of doing so had sent 
down a quantity of live stock, of which 
the grantee under the bill of sale took 
possession, and also the household 
furniture, piano, &c., which form the 
subject of the present issue. She had 
written to Horlock to prepare to take 
them in, and they were accordingly 


taken and delivered to him there, the 
principal portion in the billiard room 
and the pianoforte in the hall. ‘The 
keys of the rooms where they were 
placed were taken away by the person 
who left the goods. A notice was 
afterwards, and before the petition, 
served on Horlock, and the goods were 
demanded of him, and he was told that 
if he did not allow them to be taken 
they would be taken by force. He 
replied that they should not have them ; 
that they were placed in his possession, 
and he would like to be there when 
they offered to take them. I do not 
think there is any difference between 
the piano and the articles locked in the 
rooms. It would obviously be im- 
proper to leave a quantity cf articles of 
furniture, great and small, inastranger’s 
house exposed to everybody, especially 
without any list or inventory, and I 
consider the key and the locking the 
door to have reference to safe custody, 
and not to affect the question of posses- 
sion; and Horlock himself treated all 
the articles as being in his possession, 
and refused to deliver them, which gave 
rise to the action and interpleader. 
The goods being in the actual posses- 
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From this judgment the defendant appealed. 


Feb. 21, 22,1876. McIntyre, Q.C., and William Paterson, for the 
defendant. First, the bailment to Bishop the warehouseman had 
ceased, and the goods while at Mr. Horlock’s house, Ogbeare Hall, 
were in the “actual possession” of Mrs. Hewitt, the grantor of 
the bill of sale. They were also in her “apparent possession ” 
within s. 7 of the Bills of Sale Act, 17 & 18 Vict. c. 36, for they 
were in “ premises occupied by” her, she having agreed to rent 
the rooms from Mr. Horlock. ‘These are questions of fact which 
the Court is to infer from the evidence. The possession of Mrs. 
Hewitt could not be determined by the demand of possession on 
the part of Ancona, the grantee of the bill of sale. If a credi- 
tor does not actually get possession, diligence in attempting to 
get it will not help him: per Mellish, L.J., in Ha parte Jay. (1) 
Secondly, assuming that Mr. Horlock was bailee of the goods, 
Mrs. Hewitt as bailor still remained in possession of them within 
the meaning of the Bills of Sale Act, and could have maintained 
trespass against a wrongdoer. “No proposition can be more 
clear than that either the bailor or the bailee of a chattel may 
maintain an action in respect of it against a wrongdoer; the 


goods were demanded of Horlock and 
withheld, any constructive possession 
which she had became wrongful, or 
rather, perhaps, was ended, and was not 
available in favour of the trustee against 
the real owner. 

Although the opinion of the jury was 
taken on the question of possession, yet 
leave was reserved for the Court to deal 
in the fullest manner with the evidence, 
and to draw inferences. ‘The real facts 
were indeed undisputed, and the only 
question is the proper legal conclusion to 
be drawn from them. For the above 


sion of Horlock, were no doubt in his 
possession without any title or property 
in himself, and his possession would be 
that of Mrs. Hewitt until the person 
having title to the goods demanded 
them; but as soon as that was done— 
and undoubtedly the plaintiff had the 
whole property in the goods—it would, 
I think, be incorrect to consider the 
goods as being in the constructive pos- 
session of Mrs, Hewitt within the Bills 
of Sale Act. The mere possession is 
not sufficient, because if they had been 
taken possession of by the claimant, and 


afterwards retaken possession of on 
behalf of Mrs. Hewitt, it is clear, I 
apprehend, that they would not have 
been in her possession within the Act, 
because they were wrongfully in her 
possession ; and so here, as soon as the 


reasons we think the title of the grantee 
in the bill of sale ought to prevail, and 
that the rule ought to be made absolute 
to enter a verdict for the plaintiff 
against the defendant Rogers. 

(1) Law Rep. 9 Ch. 697, 705. 
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latter by virtue of his possession, the former by reason of his 
property. This is laid down ih 2 Roll. Abr. p. 551, pl. 22, 30; 
Com. Dig. Trespass (B. 4); and in other authorities”: per 
Parke, B., in Manders v. Williams. (1) In Com. Dig., Trespass: 
(B. 4), after saying that to entitle a man to bring trespass for 
goods he must have either the actual possession or a constructive 
possession in respect of the right being actually vested in him, it 
is said: “Tf trespass be done to goods in the hands of a bailee, 
trespass lies by the bailee: 2 Rol. 551, 1.31. And also by the 
bailor, and he who first recovers shall have the damages: 2 Rol. 
569, 1. 22.” And see Lotan v. Cross. (2) 

Philbrick, Q.C., and R. E. Webster, for the plaintiff. The evi- 
dence shews that Mrs. Hewitt was not in occupation of the rooms, 
or in actual or apparent possession of the goods. They were in 
the possession of Mr. Horlock as bailee, and there is nothing in. 
the Bills of Sale Act to prevent the plaintiff from enjoying the 
right of property and right of possession given him by the bill of 
sale. The plaintiff did all he could to obtain actual possession, 
and is within the principle of Gough v. Everard (3) and Robinson 
v. Briggs. (4) Mrs, Hewitt, the bailor, had no title to the goods, 
having assigned them to the plaintiff, and a bailee can have no 
better title than his bailor: Batut v. Hartley. (5) “ Possession or 
apparent possession” in s, 1 of the Bills of Sale Act must mean. 
“actual or apparent possession,” and it cannot. be said that one 
who bails goods to a warehouseman is in “ apparent possession,” 
and he certainly is not in actual possession. The authorities cited 
with regard to trespass are irrelevant, because they assume that 
the property of the goods was in the bailor, whereas Mrs. Hewitt 
had transferred the property to the plaintiff. 

McIntyre, Q.C., in reply. In Gough v. Everard (8) and Robin- 
son v. Briggs (4) the grantees of the bills of sale took actual pos— 
session. 

Cur. adv. vult. 


May 18, 1876. The judgment of the Court (Cockburn, C.J., 
(1) 4 Ex. at p. 845; 18 L. J. (Eix.) 457. (4) Law Rep. 6 Ex. 1. 


(2) 2 Camp. 464. (5) Law Rep. 7 Q. B. 594. 
(3) 2H ewe Crs Zeer. Gin.) 210s 


VOL. I. EXCHEQUER DIVISION. 


Mellish, L.J., Baggallay, J.A., Mellor and Grove, JJ.) was 
read by 


Me.uisu, LJ. This was an appeal from a judgment of the 
Court of Exchequer on an interpleader issue directed to try the 
question whether certain furniture and other goods were the pro- 
perty of the plaintiff Ancona as against Rogers, the trustee of the 
estate of Mrs. Hewitt, a liquidating debtor. The plaintiff claimed 
under a bill of sale executed by the debtor. The defendant dis- 
puted the validity of the bill of sale under the Bills of Sale Act, 
upon the ground that on the day when the debtor presented her 
petition the goods were still in her possession. 

Mrs. Hewitt borrowed various sums from the plaintiff between 
April and July, 1874, and on the 10th of September, 1874, she 
executed a bill of sale of the furniture and goods in question as a 
security for the repayment of the money with interest. By the 
terms of the bill of sale Mrs. Hewitt was allowed to retain pos- 
session of the goods until payment of the money was demanded, 
but if she did not repay the money with interest within twenty- 
four hours after demand, the plaintiff was entitled to take 
possession of the goods. The bill of sale was never registered. 
Mrs. Hewitt having given up her house in Sussex, and intending 
to go and reside at the house of Mr. Horlock, at Ogbeare Hall, Hols- 
worthy, in the county of Cornwall, in a portion of his house to be 
afterwards arranged between them, delivered possession of the goods 
to one Bishop to keep for her for some time, and then to convey 
them to Ogbeare Hall. On the 12th of October the goods were 
brought by Bishop to Ogbeare Hall. Mr. Horlock was not at home, 
but Mrs. Horlock allowed the goods to be placed in four rooms, 
and Bishop, without any objection on the part of anybody, locked 
the doors of the four rooms, and took away the key with him. On 
the 23rd of October the plaintiff served Mrs. Hewitt with a written 
demand for the payment of the money owing to him. The money 
not having been paid, the plaintiff, on the 27th of October, went 
to Ogbeare Hall, and demanded possession of the goods, both 
from Mr. Horlock’s bailiff, and Mr. Horlock himself. He gave 
notice to Mr. Horlock of his title to the goods, and threatened to 
take them by force. Mr. Horlock, however, refused to allow him 
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to enter the house, or to take possession of the goods. On the 4th 
of November Mrs. Hewitt presented her petition for liquidation. 

Under these circumstances it has been held by the Court of 
Exchequer that Mrs. Hewitt was not in possession of the goods, at 
the time she presented her petition, within the Bills of Sale Act, 
and the Court on that ground ordered the verdict found for the 
defendant at the trial to be set aside, and a verdict to be entered 
for the plaintiff. From this decision the defendant has appealed. 

It seems necessary to consider, first, who was in possession of 
the goods after they were locked up in the rooms at Ogbeare Hall ; 
and secondly, what was the effect of the plaintiff having become 
entitled to the possession of the goods by demanding the money, 
and of his attempt to obtain actual possession of them. Now 
there can be no doubt that the goods were delivered by Mrs. 
Hewitt to Bishop, and that Bishop took possession of them as her 
bailee, but we are of opinion that the bailment to Bishop termi- 
nated when the goods were placed in the rooms at Ogbeare Hall. 
It is true that Bishop locked them up, and took away the key, 
but he held that key as agent to Mrs. Hewitt, who was herself at 
Launceston ; nor does it appear—and there is nothing to prove— 
that Bishop was intended to exercise any further dominion over 
them. 

We will next consider whether the goods came into the pos- 
session of Mr. Horlock, and this depends upon the question, 
whether what took place at Ogbeare Hall amounted to a delivery 
of the possession of the goods by Mrs. Hewitt to Mr. Horlock, as 
bailee to hold for her, or to a delivery of the possession of the 
rooms by Mr. Horlock to Mrs. Hewitt. This is a question of con- 
siderable nicety, but we are of opinion that what took place had 
the effect of a delivery of the possession of the rooms to Mrs. 
Hewitt for the purpose of keeping her goods in them. The 
delivery of a key is an ordinary symbol used to notify a change 
in the possession of the premises to which the key gives the 
means of entrance. ‘The possession of premises cannot be changed 
solely by the delivery of a key, but where the delivery of a key 
is accompanied by an act which may amount to a change in the 
possession of the premises, the delivery of the key is strong evi- 
dence that it was the intention of the parties that the possession 
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of the premises to which the key gives the means of entrance 


should be changed. It is true, that in this case the key was not © 


delivered to Bishop, but taken by him. But the rooms were 
appropriated by Mrs. Horlock to the reception and custody of the 
goods, and no objection was made, then or afterwards, to the key 
being taken by Bishop, who was acting in the matter as the agent 
of Mrs. Hewitt. On the contrary, Mr. Horlock, on returning 
home, assented entirely to what had been done in his absence. 
Mr. Horlock was under no obligation to give Mrs. Hewitt pos- 
session of those rooms, and if he had dissented from what was done 
in his absence, and had opened the doors of the rooms, either 
forcibly or by another key, we think he would have re-obtained 
possession of his own rooms, and at the same time have obtained 
possession of Mrs. Hewitt’s goods as bailee. There is, however, 
no evidence that he ever did open the doors prior to the 4th of 
November, and it is quite possible that he may have preferred to 
allow Mrs. Hewitt to have the use of his rooms to keep the goods 
in, rather than to take upon himself the responsibility of being 
the bailee of them. 

We are of opinion, therefore, that Mrs. Hewitt was the only per- 
son who was in possession of the goods whilst they remained locked 
up in the rooms at Ogbeare Hall. If this conclusion is correct, the 
only other point which it is necessary to determine is, whether 
the fact of the plaintiff having become entitled to the possession 
of the goods, and having, although unsuccessfully, endeavoured to 
obtain possession of them, takes the case out of the provisions of 
the Bills of Sale Act. 

Now, if the case depended upon the Bankrupt Act, there is no 
doubt that the endeavours of the plaintiff to obtain possession 
would afford abundant evidence that the goods did not remain in 
the possession of Mrs. Hewitt with his consent, but, as was ob- 
served in the case of Ex parte Jay (1), there is a material dis- 
tinction between the provisions of the Bills of Sale Act and those 
of the Bankrupt Act. In the Bills of Sale Act the words “ with 
the consent of the true owner” have been purposely omitted, and 
the Act is applicable if at the time the grantor of the bill of sale 
becomes bankrupt the goods are in his possession, or apparent 

(1) Law Rep. 9 Ch. 697. 
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possession, whether with the consent of the true owner or not. We 


~ think it was intended that if a tan chooses to lend money upon 


a bill of sale, and does not register it, he should run the risk 
arising from his not being able to obtain possession of the goods 
before the grantor of the bill of sale commits an act of bank- 
ruptcy. \ 

Although these observations are sufficient to dispose of the 
case, it may be desirable shortly to consider what would be the 
result if we are wrong in supposing that the goods were not 
delivered to Mr. Horlock as bailee. Now, if the goods were 
delivered to Mr. Horlock as bailee, there would be two questions 
to be considered : first, are goods in the possession of a bailee to 
hold on account of the bailor still in the possession of the bailor 
within the meaning of the Bills of Sale Act? And, secondly, 
if they are, were the goods taken out of the possession of Mrs. 
Hewitt by the plaintiff having required Mr. Horlock to allow him 
to take possession of them, and by Mr. Horlock having wrong- 
fully refused to deliver possession of them ? 

Now, with reference to the first question, there is no doubt that 
a bailor, who has delivered goods to a bailee to keep them on 
account of the bailor, may still treat the goods as being in his 
own possession, and can maintain trespass against a wrong-doer 
who interferes with them. It was argued, however, that this was 
a mere legal or constructive possession of the goods, and that in 
the Bills of Sale Act, the word “ possession ” was used in a popu- 
lar sense, and meant actual or manual possession. We do not 
agree with this argument. It seems to us that goods which have 
been delivered to a bailee to keep for the bailor, such as a gentle- 
man’s plate delivered to his banker, or his furniture warehoused at 
the Pantechnicon, would, in a popular sense, as well as in a legal 
sense, be said to be still in his possession, and we see no valid 
ground for holding that they are not still in his possession within 
the meaning of the Bills of Sale Act. As long as the person 
who has parted with goods by a secret bill of sale is having the 
goods kept for him and is exercising dominion over them, the case 
seems within the mischief against which the Act is directed. 

Lastly, we have to consider whether the demand made by the 
plaintiff requiring Mr. Horlock to deliver up the goods, and the 
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refusal by Mr. Horlock to deliver up the possession of the goods, 
assuming Mr. Horlock to be the bailee of the goods, had the effect 
of taking the possession of the goods out of Mrs. Hewitt. It was 
admitted in the argument before us, as it was impossible to heip 
admitting, that this demand and refusal had not the effect of 
putting the plaintiff into possession of the goods. It was argued, 
however, that though the plaintiff never obtained possession of the 
goods, yet that the demand and refusal had the effect of taking the 
goods out of the possession of Mrs. Hewitt. We cannot under- 
stand how, if the plaintiff never obtained possession of the goods, 
the possession of the goods could be changed at all by the demand 
and refusal to deliver them up. Mr. Horlock had no title to the 
goods of his own of any kind, and if he held the goods on Mrs. 
Hewitt’s account before he refused to deliver them up, it seems to 
us he still held them on her account after he refused to deliver 


them up. There is no evidence that he either attorned to the title. 


of the plaintiff or set up any title of his own as against that of 
Mrs. Hewitt prior to the 4th of November. We think, therefore, 
that if the goods were ever delivered to Mr. Horlock as the bailee 
of Mrs. Hewitt, he still continued to hold them as her bailee on the 
4th of November. 

On the whole, we are of opinion, that the judgment of the Court 
of Exchequer ought to be reversed, and the rule to enter a verdict 
for the plaintiff, discharged. 

Judgment reversed. 


Solicitors for plaintiff: Pattison, Wigg, & Co. 
Solicitors for defendant: Duignan & Smiles. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


ROBINSON, AppetLant ; CLIFF, ResponpENT. 


Bread, Sale of—Baker not provided with Scales and Weights—Delivery of 
Bread from a Cart at a Oustomer’s House pursuant to General Order— 
6&7 Wm. 4, ¢. 87, s. 7. 


By 6&7 Wn. 4, c. 87, s. 7, “every baker or seller of bread .. . who shall 
convey or carry out bread for sale in and from any cart or other carriage, shall 
be provided with and shall constantly carry in such cart or other carriage a correct 
beam and scales with proper weights ... and in case any such baker or seller 
of bread . . . shall, at any time, carry out or deliver any bread without being 
provided with such beam and scales with proper weights ... then, and in 
every such case, every such baker or seller of bread shall for every such offence 
forfeit and pay ” a sum of money. 

The appellant, a baker, delivered bread from a cart at a customer’s shop pur- 
suant to a general order given some time previously: he was then unprovided. 
with scales and weights :— 


Held, that he had committed an offence against the foregoing enactment. 


CasE stated by justices of the peace for the town of Notting- 
ham under 20 & 21 Vict. ¢. 48. 

An information was preferred by the respondent against the 
appellant, charging that “on the 16th day of July, 1875, John 
Robinson, 16, Pelican Street, Radford, Notts, in the town 
Nottingham, being then a baker, and then and there conveying 
and carrying and delivering bread for sale in a certain cart drawn 
by one horse, unlawfully did not carry or provide, and was not 
then provided with, in such cart, a beam and scales with proper 
weights, in order that the bread sold might be weighed by the 
purchaser thereof.” 

It was proved, upon the hearing of tbe information, that the 
appellant, being a baker and seller of bread, living at Pelican 
Street, Radford, Notts, did, on the 16th of J uly, take and deliver 
bread from a cart (not at the time being provided with proper 
weights and scales as required by 6 & 7 Wm. 4, c. 37, s. 7) out- 
side the shop to a customer in Russell Street, Nottingham. When 
the appellant came out of the shop after delivering the bread, 
the respondent said to the appellant: “I shall want to weigh your 
bread: have you got your scales and weights with you? I want 
to weigh the bread.” The appellant said, “I haven’t scales to 
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weigh it with.” The respondent said, “I shall weigh it in my 


own scales, and I shall want you to see it weighed.” The bread jp, 


in the shop was weighed in the presence of the appellant: there 
were eleven loaves deficient in weight. The appellant was a 
wholesale baker, selling also at his shop by retail. 

The appellant called Mary Morris, the wife of Henry Morris, a 
provision dealer and breadseller (the customer above referred to), 
living in Russell Street aforesaid, and she stated that on the 
16th of July the appellant came to her shop and asked her, 
“How much bread?” She said, ‘Two stones.” The appellant 
left the shop, and immediately after returned, bringing the bread 
into the shop from a cart standing in the street. Such bread was 
weighed by the respondent, and it was deficient in weight. She 
also stated that the appellant allowed her half a quarter to every 
ten stones for any deficiency of weight. She further stated that 
she took about ten stones of bread weekly from the appellant, 
with whom she had dealt two years. The appellant came to 
her at the commencement of her trading with him, and asked 
for her orders, and if he could supply her. She had a pass- 
book. The appellant entered the bread in his book. When the 
appellant came to the shop he said, “How much?” She never 
sent to the appellant’s shop to order the bread; he always came 
to her. 

On the part of the appellant it was contended that he went 
round to supply bread to Mary Morris, having a general order 
given two years previously, and that it was not necessary that he 
should be provided with weights and scales when he went to 
deliver the bread for which he had a general order. 

The justices convicted the appellant in the mitigated penalty 
of 12. including costs; but they found as a fact that the delivery 
of the bread by the appellant to, Mrs. Morris was in compliance 
with a general order and in the usual course of trading; but the 
quantity of bread to be delivered at each time the appellant called 
was ascertained between the parties only at the time of his 
calling. 

If the Court should be of opinion that the conviction was 
legally and properly made, the conviction was to stand; but if 
the Court should think otherwise, it was to be quashed. 
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Horace Smith, for the appellant. 
The 7th section of 6 & 7 Wm..4, c. 37 (1) was in- 


supported. 


VOLS: 


The conviction cannot be 


tended to apply only to hawkers of bread—that is, those who 


convey it about in order to sell it to promiscuous customers. 


The 


enactment does not reach the appellant, who simply delivered 
bread pursuant to an order given some time previously; there 


(1) 6&7 Wm. 4, ¢. 87, is intituled 
“ An Act to repeal the several Acts 
now in force relating to bread to be 
sold out of the City of London and 
the liberties thereof, and beyond the 
weekly bills of mortality and ten miles 
of the Royal Exchange; and to pro- 
vide other regulations for the making 
and sale of bread, and for preventing 
the adulteration of meal, flour, and 
bread, beyond the limits aforesaid,” 
and enacts as follows :— 

Sect. 6. “Every baker or seller of 
bread beyond the limits aforesaid shall 
cause to be fixed in some conspicuous 
part of his, her, or their shop, on or 
near the counter, a beam and scales 
with proper weights, or other sufficient 
balance, in order that all bread there sold 
may, from time to time, be weighed in 
the presence of the purchaser or purcha- 
sers thereof . . . and in case any such 
baker or seller of bread shall neglect 
to fix such beam and scales, or other 
sufficient balance, in manner aforesaid, 
or to provide and keep for use proper 
beam and scales and proper weights or 
balance, or shall have or use any in- 
correct or false beam or scales or 
balance, or any false weight not being 
of the weight it purports to be, accord- 
ing to the standard in the Exchequer, 
then, and in every such such case, he, 
she, or they shall for every such false 
beam and scales and balance, or false 
weight, forfeit and pay any sum not 
exceeding five pounds, which the 
magistrate or magistrates, justice or 
justices, before whom such offender or 
offenders shall be convicted, shall order 
and direct.” 


rf 


Sect. 7. “Every baker or seller of 
bread, beyond the limits aforesaid, and 
every journeyman, servant, or other 
person employed by such baker or 
seller of bread, who shall convey or 
carry out bread for sale in and from 
any cart or other carriage, shall be pro- 
vided with, and shall constantly carry 
in such cart or other carriage, a correct 
beam and scales with proper weights, 
or other sufficient balance, in order 
that all bread sold by every such baker 
or seller of bread, or by his or her 
journeyman, servant, or other person, 
may, from time to time, be weighed in 
the presence of the purchaser or pur- 
chasers thereof . . . and in case any 
such baker or seller of bread, or his or 
her journeyman, servant, or other per- 
son, shall at any time carry out or deliver 
any bread without being provided with 
such beam and scales with proper 
weights, or other sufficient balance, 
or whose weights shall be deficient in 
their due weight according to the 
standard in the Exchequer, or shall at 
any time refuse to weigh any bread 
purchased of him, her, or them, or 
delivered by his, her, or their journey- 
man, servant, or other person, in the 
presence of the person or persons pur- 
chasing or receiving the same, then, 
and in every such case, every such 
baker or seller of bread shall, for every 
such offence, forfeit and pay any sum 
not exceeding five pounds, which the 
magistrate or magistrates, justice or 
justices, before whom such offender or 
offenders shall be convicted, shall order 
and direct.” 
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was no “sale” within the meaning of the statute at: the house of 
the customer, when the bread was delivered; for “sale” includes 
the order as well as the delivery. The construction of the 7th 
section is very plain on examining the language of its earlier 
portion ; and the somewhat vague expressions of the latter portion 
must be confined in their operation to the cases provided for in 
the preceding clause. The appellant has a shop, and will be no 
doubt liable for a penalty if he infringes the terms of the 6th 
section which relates to bakers keeping shops: but that enactment 
does not meet the facts before the Court. 

Douglas Kingsford, for the respondent, was not called upon to 
argue. 


BRAMWELL, B. I am of opinion that the conviction was right, 
and ought to be affirmed. The statute is somewhat peculiar in 
its provisions and contains minute regulations. I incline to think 
that the counsel for the appellant was so far correct in contending 
that the earlier part of s. 7 is applicable to hawkers of bread only, 
and that s. 6 relates to bakers who keep shops; but then it seems 
to me clear that the penal clause in s. 7, applies to the sale and 
delivery of bread by both classes of bakers. I doubt whether the 
appellant took out the bread in his cart “for sale ;” but, at any 
rate, he took it out for the purpose of delivery; and the words in 
the penal portion of the 7th section are “shall at any time carry 
out or deliver any bread,” which must mean delivery after a pre- 
vious sale, and therefore the appellant is liable to be convicted for 
an unlawful delivery, even although the words “ for sale” be read 
in after the words “ carry out.” 

Some portion of the penal clause seems to me inapplicable to a 
sale by a man carrying about bread in a cart: the words “ shall at 
any time refuse to weigh any bread. . . . delivered by his, her, or 
their journeyman, servant, or other person,” appear to refer to a 
sale by a baker keeping a shop who sends out the bread by his 
servant to his customers, and therefore, in my opinion, the penal 
clause must be taken to include bakers having shops. It seems to 
follow that no baker can safely deliver even one loaf without being 
provided with weights and scales at the time of delivery, although 
that loaf may have been weighed at the time of sale. This con- 
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clusion may seem to produce unreasonable consequences ; but 
these stringent provisions may be necessary to protect the pur- 
chaser. It appears clear to me that if one part of the penal clause 
in the 7th section applies to sales by bakers keeping shops, the 
whole of it must likewise apply to them. In my judgment, as the 
appellant has delivered bread without at the time being provided 
with a beam and scales and proper weights, the case falls within 
the words of the statute, and, I believe, within its spirit. 


Mettor, J. Lalso think that the magistrates were right. The 
statute seems to me to have contemplated three occasions, upon 
which a customer ought to have an opportunity of weighing the 
bread which he buys: first, it may be sold at a shop; secondly, it 
may be sent out and sold to promiscuous customers; thirdly, it 
may be delivered at the house of a customer who has given a pre- 
vious order. It is proper that a customer on each of these occa- 
sions should have the opportunity of protecting himself by causing 
the bread to be weighed; and if the baker were not obliged to 
provide himself with scales, the customer might have no means of 
ascertaining whether the proper weight is delivered to him. It 
may seem at first sight unreasonable that the seller is to be 
bound to take with him scales and weights, although he proposes 
to deliver only a single loaf; but the primary intention of the 
statute is to protect the buyer, and it must be construed with 
reference to this object. 


Denman, J. I also think that the conviction was right, but my 
judgment is based upon different grounds from those assigned by 
my learned Brothers. The earlier portion of the 7th section 
applies only to persons who “convey or carry out bread for sale in 
and from any cart or other carriage;” the 6th section was in- 
tended to provide that a baker having a shop shall keep there 
scales; and in my opinion the words “for sale in and from any 


cart or other carriage” in the 7th section were inserted in 


order to prevent it from extending to cases where the bread is 
merely in transit from one place to another, or is being taken out 
for charitable purposes, as, for instance, to be given to the poor, or 
where it is carried about for delivery in baskets without a cart. 
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The real point reserved for our consideration seems to me, whether 


there was a sale of the bread by the appellant when he delivered 


it to his customer; and I think there was; the bread was sent 
pursuant to a general order given some time before, and the pro- 
perty in it did not pass until the time of delivery, when it was 
accepted by the customer. I think that upon the true interpreta- 
tion of the statute it applies to the present case where the bread 
was carried out in a cart for the purpose of being sold, but that it 
does not extend to those instances where bread is carried about by 


a baker’s servants in baskets. 
Judgment for the respondent. 


Solicitors for appellant: Rogerson & Ford, for Everall & 
Turner, Nottingham. 

Solicitors for respondent: Hughes, Hooker, Buttanshaw, & 
Murton, for S. G. Johnson, Nottingham. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


SNEARY v. ABDY. 


Sheriff—Writ of Fi. Fa—Possession-money and Fees—Judgment Debt— 
Levy without Instructions from Haecution Creditor. 


When goods have been seized under a writ of fi. fa., and the execution creditor 
afterwards becomes disentitled to recover the amount of the judgment debt, the 
sheriff cannot, at least without instructions from the execution creditor, sell any 
portion of the goods seized in order to realize thereby the amount of his posses- 
sion-money, fees, and expenses. (So held by Grove and Field, JJ., Cleasby, B., 
dissenting.) 

Goods having been seized under a writ of fi. fa., the execution debtor under the 
Bankruptcy Act, 1869, s. 126, entered into a composition, to which the execution 
creditor assented, The sheriff afterwards, without instructions from the execu- 
tion creditor, sold a portion of the goods seized under the writ in order to realize 
the amount of his possession-money, fees, and expenses. The execution debtor 
having sued in a county court the sheriff for an unlawful sale, the judge directed 
the jury, that in the absence of evidence to shew that the sheriff was required 
to proceed to the sale by the execution creditor, a cause of action accrued to the 
execution debtor :— 

Held (by Grove and Field, JJ., Cleasby, B., dissenting), that the direction by 
the judge of the county court was correct. 


THIS was an appeal by a case stated from a judgment of the 
-eounty court of Essex in an action against the sheriff of Essex. 
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The facts and arguments in this case are sufficiently stated in 
the judgments hereinafter set forth. 


Feb. 12; May 5, 25, 26. John Rose, for the plaintiff. 
Philbrick, Q.C. (W. Masterman with him), for the defendant. 


The following authorities were cited in the course of the argu-- 
ment in addition to those mentioned in the judgments :— 

As to the right of a judgment creditor to enforce an execution 
against the goods of his insolvent debtor, Edwards vy. Scarsbrook (1) ; 
Slater v. Pinder (2); Ex parte Williams, In re Davies (3); Ea 
parte Sheriff of Middlesex, In re England (4): as to the difference 
between liquidation by arrangement and composition under the 
Bankruptcy Act, 1869, Ex parte Birmingham Gaslight and Coke 
Co., In re Adams (5): as to the right of the successful party to 
levy for poundage, fees, and expenses of execution, the Supreme 
Court of Judicature Act, 1875 (38 & 39 Vict. c. 77), Order X LIL, 
Rule 13: as to the right of a plaintiff under 43 Geo. 3, c. 46, s. 5, 
to levy for the costs. of a previous execution, Bayley v. Potts (6) : 
as to the property of an execution debtor in the goods seized, 
Playfair v. Musgrove (7): that a sheriff is merely an agent to 
the party issuing execution, Barker v. St. Quintin (8): as to a 
sheriff being entitled to no remuneration at common law, West- 
minster 1, c. 26; Woodgate v. Knatchbull (9) ; Phillips v. Viscount 
Canterbury (10); Marshall v. Hicks (11): as to a sheriff’s lia-. 
bility to an execution creditor, Wilbraham v. Snow (12); Ruston 
v. Hatfield (13): as to a sheriff’s right to poundage, where after 
seizure and before sale the parties have compromised, Watson on 
Sheriff, 2nd ed. p. 114, or where the judgment is set aside for 
irregularity, Bullen v. Ansley (14); Rawstorne v. Wilkinson (15); 


(1) 3 B. & S. 280; 82 L. J. (Q.B.) (8) 1 D. & L. 542, per Lord Abin- 
5. 


4 ger, C.B., at-p. 551. 
(2) Law Rep. 6 Ex. 228; in Ex. Ch. (9) 2 T. R. 148, per Grose, J., at 
7 Bix. 95. p. 158. 
(8) Law Rep. 7 Ch. 314. (10) 11M.&W.619; 12 L.J.(Ex.) 401. 
(4) Law Rep. 12 Eq. 207. (11) 10 Q.B.15; 16 L.J.(Q.B.) 134.. 
(5) Law Rep. 11 Eq. 204. (12) 2 Wms. Notes to Saund. 136. 
(6) 8 A. & E. 272. (13) 3 B. & Ald. 204. 


(7) 14 M. & W. 239, per Alder- (14) 6 Esp. 111. 
son, B., p. 246. (15) 4 M. &§. 256. 
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Miles v. Harris (1): as to a sheriff's right to poundage upon 


a capias utlagatum, Graham vy. Grill (2): as to a sheriff's right ~ 


to poundage in addition to his fees, Davies v. Griffiths (8): as to 
a sheriff’s right to sue a judgment debtor for his fees in executing 
a capias ad satisfaciendum, Hill v. Buchanan (4): as to the lia- 
bility of a solicitor to remunerate a sheriff or his officer for execut- 
ing process, Maybery v. Mansfield (5) ; Newton v. Chambers. (6) 


CLEAsBy, B. In this case the question is whether the sheriff 
is liable in an action of trover or trespass for selling a horse which 
he professed to sell under a fi. fa. The fi. fa. was delivered to the 
sheriff, endorsed to levy 308/. 8s. with interest, besides officer’s fees, 
poundage, and other incidental expenses, and on the 12th of 
March, 1875, the sheriff seized under it. 

On the 19th of March, before any sale, the execution debtor 
filed his petition for liquidation, and notice was given to the 
sheriff, who remained in possession taking no steps to sell, and not 
being called upon to do so or to return the writ. At the first 
meeting of creditors a proposition was made, which was agreed to 
by the execution creditor and the other creditors for a compo- 
sition, and this was afterwards confirmed and duly registered on 
the 20th of April, with notice to the sheriff. The sheriff remained 
in possession for some time afterwards, though requested to with- 
draw by the execution debtor. He refused to withdraw without 
payment of fees and possession-money. The execution creditor 
never authorized him to withdraw, and stated that he supposed 
the solicitor for the debtor would take the necessary steps, and as 
he had accepted the composition he had nothing further to do in 
the matter. No question arises in this case as to the length of 
time during which the sheriff was in possession, or his right to 
retain his possession-money during the whole of that time. The 
question is the same as if a week after the composition had been 
agreed to and paid, the sheriff, being in possession, is called upon 
by the debtor to withdraw, and the execution creditor gives him 


(1) 12 C. B. CNS.) 550; 31 L. J. (4) Ir. T. RB. (Ri. La. & Sch.) 553, 
(C.P.) 361. per Curiam, at p. 556. 

(2) 2M. &8. 294. (5) 9Q. B. 754; 16 L. J.(Q.B.) 102. 

(3) 7 Dowl. 204. (6) 13 L. J. (Q.B.) 141. 
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no direction to withdraw or to sell, but leaves him to act accord- 


~ ing to his duty. The county court judge upon these facts refused 


to nonsuit, but offered a case, and in leaving the case to the jury 
told them that if the execution creditor had directed the sheriff 
to sell he would have been justified in doing so, but there was no 
evidence of that. 

It appears to me that upon these facts, the writ remaining in the 
hands of the sheriff unexecuted (there being no rule to return the 
writ until after he had sold and after the commencement of the 
present action), it cannot be said that the sheriff was not justified 
in obeying the direction of the writ, although he had notice of the 
plaintiff being satisfied so far as his claim to the debt was con- 
cerned. It has been considered in some cases that if a com- 
promise between the plaintiff and defendant in the action is made 
after the writ has been executed by seizure, the sheriff cannot be 
deprived of his right to poundage, Alchin v. Wells (1), Chapman 
v. Bowlby (2): but a different question arises in the present case. 
No question is raised in the present case about poundage, and 
many authorities cited as to the claim for poundage have ‘no bear- 
ing on the present case. The real question is whether, having no 
instructions from the creditor to withdraw, the sheriff was not 
justified in executing the writ in his hand. It is clear the 
creditor’s claim for the fees and expenses was not satisfied as well 
as for the debt by the composition. The seizure under the writ 
was a security, which the creditor had for his debt and for the 
sheriff's fees and expenses. 

This was expressly decided by the Lords Justices in the case of 
Ex parte Jones (3), and the distinction between liquidation, which 
was the case in Hx parte Rayner (4), and composition is there 
pointed out, and Lord Justice James says: “In order to take away 
a legal right from anybody it is necessary to shew express words 
in the Act, or clear implication. In this case the respondents” 
(execution creditors) “have, by due process of law, obtained a 
security on all the goods which the sheriff could seize. That was 
their legal right, and they have it still unless it can be shewn to 


(1) 5 T. R. 470. (3) Law Rep. 10 Ch. 663. 
(2) 8 M. & W. 251 (per Lord Abin- (4) Law Rep. 7 Ch. 325. 
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have been taken away from them. If the petition had resulted in 


a bankruptcy or a liquidation, no doubt their right would have — 


been lost, because the goods would have been not the goods of the 
debtor but the goods of the trustee. But in a composition the 
goods of the debtor do not cease to be his goods, that is of the 
very essence of a composition.” It could not be disputed, and was 
not disputed at the bar, that after levy by seizure the sheriff 
could not withdraw upon tender of the judgment debt only, but 
was bound to insist upon payment of the fees and expenses also, 
Now, the composition only satisfied the debt. If the creditor had 
directed the sheriff to withdraw, he would have given up his 
security and taken upon him probably the payment of those 
matters to the sheriff: but the sheriff is left, as it appears to me, 
in the position of having a writ which he must obey, or lose all 
right to his fee and possession-money, and I think he was justi- 
fied in obeying it. In my view it is not necessary to advert to any 
right of the sheriff independently of the will of the execution 
creditor, for which the case of Curtis v. Mayne (1) was referred to. 
A different question would have arisen if the execution creditor 
had directed the sheriff to withdraw. It appears to me that the 
county court judge was right in holding that the sheriff would 
have been justified in selling if he had had the creditor’s instruc- 
tion to do so, but wrong in holding that any further instructions 
were necessary than those originally given to execute the writ for 
the purpose endorsed, and which had never been withdrawn. 
There is an additional reason not yet adverted to, viz. that before 
the sale, but after the registration of the composition, and, as I 
understand, after payment of the composition, viz. on the 28th of 
May, the Court of Bankruptcy had issued an injunction against 
the sheriff taking any further proceedings under the fi. fa. until 
the further order of the Court. It is certainly singular that the 
sheriff should venture to encounter the consequence of selling in 
the face of this order; but I cannot see how this order could affect 
the question before the judge of the legality of the sale; and the 
opinion of the judge that if the creditor had directed the sale, and 
so disobeyed the order, it would have been legal, shews that the 


(1) 2 Dowl. (N.S. 87.) 


308 


1876 
SNEARY 
v. 
ABDY. 


304 


1876 


SNEARY 
UR 
ABDY. 


EXCHEQUER DIVISION. VOL. I. 


effect of the restraining order was not raised before him, and is not 


reserved for us. * ¥ 

Grove, J. This is a case in which much doubt may be enter- 
tained ; but after considering the matters argued before us, I find 
myself unable to agree with my brother Cleasby. The execution 
creditor, having accepted a composition, was not entitled to have 
the amount of the fi. fa. levied upon the present plaintiff’s goods ; 
the sheriff had notice that the execution creditor was satisfied ; 
but without any instructions from him a horse of the plaintiff was 
sold in order to defray the amount of the sheriff’s fees and posses- 
sion money. Upon reflection I am at a loss to see any right in 
the sheriff to enforce payment of these expenses against the exe- 
cution debtor. He could claim no lien upon the horse, because 
it was not the property of the person by whom he was set in 
motion, but of the execution debtor, to whom it continued to 
belong after the composition had been accepted. No relation by 
way of contract existed between the sheriff and the execution 
debtor, and therefore no lien based upon an agreement either 
express or implied could arise. By the common law the sheriff 
was not entitled to remuneration of any kind for executing the 
king’s writ; his right to reward for his trouble depends simply 
upon certain statutes. Poundage was given by 28 Eliz. c. 4, and 
in Bilke v. Havelock (1), tried in the year 1813, Lord Ellenborough 
said, in reference to the rights of a sheriff under a writ of fieri 
facias : “ If the goods are sold, he receives in poundage the specific 
recompense for his trouble which the law has provided. He is 
entitled to none for seizing and remaining in possession of goods 
belonging to a stranger.” This was spoken of the law as it stood 
in the latter part of the reign of George the Third; and in spite of 
some alteration by subsequent legislation the sheriff continues to be 
without any individual right against the execution debtor; he has 
no claim to payment of his expenses apart from the power of 
the creditor to enforce payment of the judgment. The statute 
43 Geo. 3, c. 46, s. 5, gave a plaintiff the right to levy for the 
poundage fees and expenses, and by the Common Law Procedure 


(1) 3 Camp. 374. 
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Act, 1852, s. 123, this privilege was extended to every case where 
a party to a suit is entitled to execution. Under these statutes 
the sheriff has not even a qualified right in himself for his 
poundage fees or expenses as against the execution debtor; it 
is the plaintiff or the successful party who is to levy them. In 
the present case, if the levy for the possession-money and fees had 
been at the instance of the execution creditor, we might have been 
driven to a different conclusion. The statute 1 Vict. c. 55, and the 
table of fees made in pursuance of its provisions, merely fix the 
amount of fees and possession-money payable by the party entitled 
to the execution, and without his directions the sheriff has no power 
to detain, much less to sell, the goods of the execution debtor ; the 
right to seize only exists as ancillary to and in aid of the recovery 
of the judgment debt. So far as appears from the authorities cited 
before us, the present is the first occasion upon which a claim of 
this kind has been set up on behalf of the sheriff; this shews that 
those who are conversant with a sheriff’s duties have hitherto 
thought it not to be sustainable: it is not a conclusive argument, 
but it is a matter not to be wholly laid out of consideration in 
arriving at a decision upon the present facts. 


FrieLp, J. This is an action tried with a jury at the Romford 
County Court; and the question now to be decided is brought 
before us by a case stated by the learned county court judge. The 
action was brought by the plaintiff to recover the value, or 
damages for the seizure, of a horse seized and sold by the defend- 
ant as sheriff of Essex. The facts were that, on the 12th of March, 
1875, the defendant as such sheriff seized the horse in question 
under a writ of fi. fa. to levy 8037. 8s. and interest, besides sheriff 
poundage, officer’s fees, cost of levying, and all other legal inci- 
dental expenses. On the 19th of March the execution debtor (the 
present plaintiff) filed his petition for liquidation under the 125th 
section of the Bankruptcy Act of 1869, and notice of such petition 
was served upon the sheriff. 

At the first meeting of his creditors, instead of proceeding by 
way of liquidation, it was agreed by the proper majority that a com- 
position should be accepted by them in satisfaction of their debts 
under the provisions of the 126th section of the Bankruptcy Act 
of 1869; and the execution creditor was an assenting party to the 
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resolution. He did not, however, take any steps to remove the 
sheriff from possession, or to eountermand the execution of the 
writ, and the sheriff remained in possession ‘until the sale; but for 
so doing, or for proceeding to sell, he had no authority from the 
execution creditor or his solicitor. This resolution for a composi- 
tion was registered on the 20th of April, and notice was upon the 
same day given to the defendant ; but although requested to with- 
draw by the execution debtor (the plaintiff), he refused to do so 
without payment of his possession-money and fees accrued due 
from the date of the seizure to the time of such request, and on 
the 28th of May the defendant sold the plaintiff's horse to realise 
231. 7s. 6d., the amount of his fees, possession-money, &c., up to that 
date. On the trial, it was at the close of the plaintiffs case sub- 
mitted on the behalf of the defendant that there should be a non- 
suit, on the ground that the sheriff was by law entitled to proceed 
to a sale of the goods seized in order to obtain his fees and pos- 
session money in case of compromise between the execution cre- 
ditor and debtor, and that the acceptance by the execution 
creditor in this case of the composition was in the nature of such 
a compromise. The learned judge declined to nonsuit, but left 
the case to the jury, with direction that in the absence of any 
evidence to shew that the sheriff was required to proceed to the 
sale by the execution creditor, he was not justified in doing so, and 
that such sale gave the plaintiff a cause of action. The jury found 
a verdict for the plaintiff for 352. and thereupon the judge stated 
the case now under consideration, the question reserved being 
whether he was wrong in refusing to nonsuit, or in his direction so 
given to the jury. On the argument of the case before us it was 
not denied that the execution creditor, having assented to the com- 
position, and the resolution having been duly registered, had lost 
his right to have his debt paid by a sale of the horse. The exe- 
eution creditor being thus barred, the sheriff did not proceed to 
any sale ‘for the purpose of levying any poundage, and he could 
not have any right so to do, the right to poundage clearly depend- 
ing upon there being an actual levy of the debt; nor was it con- 
tended before us that any such right existed; but it was said that 
he had a right to sell for his fees, possession-money, and incidental 
expenses. In support of the right thus claimed on the part of the 
sheriff, cf his own motion and in his own right, and without any 
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expressed directions or authority on the part of the execution cre- 


ditor, to proceed to sell, a passage from Watson on Sheriff, prio,” 


was cited. It is there said, that the general proposition that the 
sheriff is not entitled to poundage and expenses until the goods 
have been sold, “does not apply to a case where, after the seizure 
of the goods, the parties enter into a compromise before the sheriff 
sells them. In such case the sheriff has been held to be entitled to 
his poundage.” And a passage in 1 Archbold’s Practice, 588 (9th 
ed.), was also cited to the effect that it was open to doubt whether 
a sheriff can proceed “to sell, in order to pay himself his pound- 
age, after a compromise between the parties.” The authority cited 
in support of the proposition, that the sheriff is entitled to his 
poundage in the case of a compromise, is the case of Alchin v. 
Wells (1); but on examining that case it will be seen (as was sub- 
sequently pointed out by Parke, B., in Chapman v. Bowlby (2)), 
that it may be supported on the ground that there the execution 
creditor did, in fact, obtain part of his money by the compulsion of 
the writ, which was considered to amount to a levy, and it is no 
authority, therefore, for the proposition now contended for, no part 
of the sum recovered having been levied in the present case. But 
it was further urged on behalf of the sheriff, that the statute 
7 Wm. 4 and 1 Vict. c. 55, which by s. 2, enacts that it shall be 
lawful for sheriffs to demand, take, and receive such fees as those 
now in question, conferred the authority claimed in the present 
case, and a decision of Wightman, J., as being to that effect, in a 
case of Curtis v. Mayne (3), was cited. But the point decided in 
that case was, that the sheriff was entitled to deduct the fees there 
claimed from the amount of the levy, although the plaintiff had 
not indorsed any direction to that effect upon the writ. There was, 
however, again in that case an actual levy of part of the debt 
recovered, and it seems to me therefore that the present question 
neither arose nor was intended to be decided. No authority 
having thus been produced in support of the right claimed, in 
this absence of authority it becomes necessary to consider the 
question now raised upon principle. Now, it being conceded that 
under the circumstances of the present case the sheriff had no 
right to proceed to a sale for his poundage, what are the grounds 
upon which his alleged right to sell for his fees stands? Originally, 
Ci) Wowie 410) (2) 8M. & W. 282. (38) 2 Dowl. (N.S.) 37. 
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the sheriff, as an officer of the Crown, was not entitled to any re- 
ward except what he took of the king. The 28th Eliz. first gave 
him aright to receive of the party suing out the execution, a reward 
in the shape of poundage; but it was not until 43 Geo. 3, c. 46, 
that a plaintiff suing out execution was entitled to levy the pound- 
age of the goods seized over and above the sum recovered. This 
statute also included the right to levy, “fees and expenses of 
execution,” coupling them with poundage. Upon the construction 
of this statute questions arose in the courts as to what particular 
fees and expenses might be claimed or levied in addition to the 
sheriffs poundage, and those questions were set at rest by the 
above-mentioned statute 7 Wm. 4 & 1 Vict. c. 53, which fixed in 
what case and to what amount the sheriff should be entitled to 
reward in addition to his poundage, but the statute gave no further 
authority as to the mode of recovering these fees than that given 
by the preceding statutes. Now, the express language of 43 Geo. 3, 
c. 46, is, that in every action in which the plaintiff is entitled to levy 
(that is the sum recovered) he may also levy the poundage fees 
and expenses over and above the sum recovered by the judgment ; 
and this is also the language of the Common Law Procedure Act 
of 1852, s. 123, by which the remedy was extended to other parties 
than the plaintiff who might be entitled to levy under writs of 
execution. All that seems to me, therefore, to be enacted is this, 
that in those events in which a party is entitled to levy the sum 
recovered or awarded, he may also levy the sheriff’s fees as well 
as the poundage; but that when the right to levy the debt is 
barred, the poundage and fees cease to be leviable also. Res acces- 
soria sequitur rem principalem. In any event also it seems to me 
that no right to proceed to sale for these fees and expenses exists 
in the sheriff without any direction or authority given him by the 
party suing out execution in a case like the present, where the 
original mandate to levy the debt has been determined by the 
subsequent satisfaction. I think, therefore, that the learned judge 
was right in declining to nonsuit and in his direction, and that 
the verdict must stand. 
Judgment for the plaintiff. 


Solicitors for plaintiff: Smith & Howard, 
Solicitors for defendant: Paterson, Snow, & Burney. 
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[IN THE COURT OF APPEAL.] 


HYDE v. WARDEN. 


Practice—Interim Preservation of Property—Receiver and Manayer—Appoint- 
ment by Court of Appeal —Judicature Act, 1873 (36 & 37 Vict. ¢. 66), 
s. 25, subs. 8—Rules of Supreme Court, Order LIT., Rules 1, 8, 4. 


In an action for the specific performance of an agreement to accept a lease 
of a farm, in which judgment had been given for the defendant, the plaintiff 
having appealed, the Court of Appeal (no previous application having been made 
to the Divisional Court or a judge) appointed the plaintiff receiver and manager 
of the farm without security, on his undertaking to abide by any order which 
the Court might make in the matter. 


THIS was an action in the Exchequer Division for the specific 
performance of a parol agreement for the lease of a farm by 
the plaintiff to the defendant. The defendant was let into pos- 
session of the farm on the 25th of May, 1875, but on the 6th 
of August he refused to accept a lease, and repudiated the agree- 
ment. The action was tried at Lewes on the 9th of March, 1876, 
before Lord Coleridge, C.J., when the jury found a verdict for the 
plaintiff with 6567. damages. The judge reserved judgment, and 
on the 20th of March the plaintiff gave notice of motion for 
judgment. On the 27th of April the defendant obtained an order 
nisi for a new trial, on the ground of misdirection, and that the 
verdict was against the weight of the evidence. The two motions 
were heard together on the 17th of May by a Divisional Court, 
consisting of Kelly, C.B., and Cleasby, B., when it was ordered 
that judgment should be entered for the defendant. On the 21st 
of June the plaintiff gave notice of appeal from this order, and 
the appeal was set down. On the 27th of July the plaintiff, by 
special leave of the Court of Appeal, gave notice of motion in the 
Court of Appeal for the appointment of a receiver and manager of 
the farm (no previous application had been made to the Divisional 
Court or to a judge). An affidavit, made by the plaintiff, stated 
that since October, 1875, nothing had been done by way of 
cultivating the farm, and that it was in very bad condition and 
daily getting worse, that there was a crop of grass of some value, 


L.R, Ex.D.1/2 Sig. 11 


1876 
July 29. 


310 


1876 


Hyper 


v. 
WARDEN. 


April 27. 


EXCHEQUER DIVISION. VOL. I. 


and that to enable the farm to be cropped and cultivated for next 
year it was necessary that immediate steps should be taken. 


Langworthy and Bompas, for the plaintiff. The plaintiff is afraid 
that he may be prejudiced if he takes possession of the property 
without the order of the Court. But he is willing to act as 
receiver and manager. 


R. A. McCall, for the defendant. The plaintiff ought to give 
security. 


James, L.J. I do not see why security should be required. 
The plaintiff will only have to incur expenditure. We will 
appoint him receiver and manager, he undertaking to abide by 
such order as the Court may think fit to make in the matter. 


Mettisu, L.J., and BAGGALLAY, J.A., concurred. 


Solicitors for plaintiff: Parkers. 
Solicitors for defendant: Tilleard, Godden, & Holme. 


(IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


THE VAN MINING COMPANY, LIMITED, anp AnorHeEr, APPELLANTS ; 
THE OVERSEERS OF LLANIDLOES anp Orunrs, REsponDENTs. 


Poor-vate—Lead Mine—Royalty reserved wholly in Kind—Option of Lessor to 
receive- Royalty in Money—The Rating Act, 1874 (87 & 38 Vict. c. 54), 
ss. 7, 8, 13. 

By the Rating Act, 1874, s. 7, provision is made for rating, amongst others, 
lead mines occupied under leases: by s. 8, the tenant under a lease existing at 
the commencement of the Act may deduct one-half of the rate from the rent 
payable by him: by s, 13 the Act is not to apply to mines of which the royalty 
or dues are “ wholly reserved in kind.” 

A mining company, at the commencement of the Rating Act, 1874, occupied, 
under a lease from L., a lead mine with engines, machinery, and plant. By the 
reddendum of the lease, L. was to receive a royalty of a share of the minerals 
obtained, which at his option was payable in money. The company also occupied 
two other pieces of land, under separate leases from W. Under one of these leases 
the reddendum was wholly in money ; under the other the reddendum consisted of 
rent in money, and of a royalty in kind, which at the option of the lessor was 
payable in money. The pieces of land comprised in the two leases lastly men- 
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tioned were not worked as mines. The rents had always been paid in money. 1876 

By an assessment and poor-rate, L. was charged in respect of the royalty paid to -—————— 

him, and the company were charged in respect of the engines, machinery, plant, Yan as 

and surface lands :— ‘ v. 
Held, that the assessment and rate were correct ; for the property occupied under OVERSEERS OF 

the lease from L. was of itself a mine within the meaning of the 13th section of peat eet 

the Rating Act, 1874, the lands held under the other two leases not being worked ; 

and as L. would have been chargeable before that statute in respect of the royalty 

in kind, although he had the option to receive it in money: Rew v. St. Austell 

(5 B. & Ald. 693), his liability was preserved by that clause ; and the company, as 

lessees, were chargeable in respect of the engines, machinery, plant, and surface 


lands. 


SPECIAL CASE stated under 12 & 13 Vict. c. 45, s. 11. 

1. The appellants were the Van Mining Company, Limited, and 
the Marquis of Londonderry. 

2. The respondents were the churchwardens and overseers of the 
poor of the parish of Llanidloes and their assistant-overseer, and 
the assessment committee of the Newtown and Llanidloes Union, 
in the county of Montgomery. 

3. The assessment committee of the Newtown and Llanidloes 
Union, in June, 1875, assessed the appellants as follows :— 


Parish of Llanidloes. 


Name of 


Name of Name of | Description of Township ofr ea Rateable 
Occupier. Owner. ' Property. or Situation Rental Value. 
lof Property. ‘ 


| | £ ENGR) 28 3. d. 
Marquis of Marquis of | Lead Mine and Van (5849 12 8/5849 12 8 
Londonderry | Londonderry} the Royalty or} Mines 
Dues wholly re- 
served in kind | 


Van Mining | Van Mining | The Engines, Ma- Do. (8543 10 0/2998 00 
Co., Limited | Co., Limited | chinery, Work- | | 
shops,  ‘Tram- 
ways, and other 
Plant and Build- 
ings and Works, 
and Surface of 
| Land occupied in 
| connection with 
| and for the pur- 
| | poses of the, 
| | Mine 
4, The overseers of the poor of the parish of Llanidloes, on the 


3rd of July, 1875, made a poor-rate at one shilling in the pound 


| 
| 
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on the appellants respectively on the basis of the foregoing assess- 


Vay Mining Ment. ‘ 


Company 
v. 


OVERSEERS OF 


LLANIDLOES, 


5. The present appeal was from the said assessment and rate. 

6. The Van Mining Company, Limited, were the lessees of certain 
lead mines known as the Van Mines, situated in the parish of 
Llanidloes, and in the above-mentioned union and county. 

7. These mines were occupied and worked by the Van Mining 
Company, Limited, under three leases. 

8. The first lease (1), dated the 11th of April, 1864, was from 
Earl and Countess Vane to Messrs. Edward Morris and Joseph 
Howell, which, by subsequent assignments, had become, and was 
then, the property of the appellants, the Van Mining Company, 
Limited. The reddendum in this lease was the royalty of one 
full fourteenth part or share of the minerals had or obtained under 
it, when ready for smelting and merchantable on the banks of 
the said works, or, at the option of the lessors, in lieu thereof, the 
full value thereof in money. 

9, The second lease, dated the 25th of March, 1870, was from 
Sir Watkin Williams Wynne, Bart., to the Van Mining Company, 
Limited. The reddendum in this lease was wholly in money. 

10. The 8rd lease, dated the 29th of September, 1871, was from 
Sir Watkin Williams Wynne, Bart., to the Van Mining Company, 
Limited. The reddendum in this lease was a minimum dead rent 
of 1007. in money, and also one-tenth of the ores and minerals 
which should be got and raised out of the premises, or, at the 
option of the lessor, the value thereof in money after the same 
should have been washed, dressed, and made merchantable. The 
appellants had not raised any ores or minerals out of the premises 
contained in this lease, but had been and were working under the 
same. They also worked a quarry, and had a magazine for 
dynamite thereon, and the same intersected and formed the only 
means of passage from one part to another of the premises held 
under the first lease. 

12. A watercourse and reservoir mentioned in the second lease 
were occupied with and in connection with and for the purposes 
of the Van Mines only, but were not comprised within the boun- 
daries of the first lease. 


(1) This lease was called in the argument and judgments Lord Londonderry's 
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18. The rents reserved by these leases had always been paid in _—_1876 
money. Van Minta 
14, The mines were and always had been worked by means of i hae 
a shaft or shafts, and the ore was obtained wholly from under- Overszers or 
ground workings. The shafts were sunk on part of the land es 
comprised within the boundaries of the first lease, and on the said 
land the engine-houses and other buildings and works connected 
with the Van Mines were constructed. On the land comprised 
within the boundaries of the second lease some buildings had been 

erected and a reservoir constructed, from which reservoir the — 
water was conveyed by watercourses to the mine. 

15. The appellants had never before been assessed or rated in 
respect of this mine, nor the royalty or dues thereof, nor for the 
machinery or works in connection with it. 

16. The respondents contended that the appellant, the Marquis 
of Londonderry, was liable to be assessed and rated under 43 
Eliz. c. 2, as for royalty or dues wholly reserved in kind, and 
not under the Rating Act, 1874 (87 & 38 Vict. c. 54); and they 
further contended that the appellants, the Van Mining Company, 
were liable to be assessed under 43 Eliz. c. 2, for the surface lands 
comprised in the second lease, and for the shafts, buildings, 
machinery, reservoir, and watercourses connected with the Van 
Mines, and they had assessed and rated them accordingly. 

17. The appellants contended that the Van Mines should be 
assessed and rated under the estimate of value and in the manner 
prescribed by the Rating Act, 1874 (87 & 88 Vict. c. 54), and not 
under 43 Eliz. c. 2. 

18. The Marquis of Londonderry, one of the appellants, con- 
tended that he was not liable to be assessed or rated as occupier 
of the Van Mines, or the royalty or dues thereof. 

19. The question for the opinion of the Court was, whether, 
under the facts and documents above set forth, the premises men- 
tioned in the said leases, or any or which of them respectively, 
should be assessed and rated under 43 Eliz. c. 2, or the Rating 
Act, 1874 (37 & 38 Vict. c. 54), or on what principle the same 
should be assessed and rated. 

If this Court should be of opinion that the above assessment 
and rate were wrong in law, the decision was to be in fayour of 
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the appellants, and judgment of allowance of the appeal and for 
“Van Minna the amendment of the assessment and rate was to be entered at 
the sessions accordingly ; but if the Court should be of a contrary 
opinion, its decision was to be in favour of the respondents, and 
judgment for dismissing the appeal was to be entered at the 


sessions accordingly. 


Manisty, Q.C. (C. Crompton with him), for the appellants. The 


assessment and the rate based on it cannot be sustained. 


It may 


be admitted on behalf of the appellants, that before the Rating 
Act, 1874 (1), if the rent of a lead mine were paid in kind, that 


(1) By the Rating Act, 1874 (87 & 
38 Vict. c. 54), s. 3, “ Whereas by the 
Act of the forty-third year of the reign 
of Queen Elizabeth, chapter two, in- 
tituled ‘An Act for the relief of the 
poor,’ it is provided that a poor-rate 
shall be raised in every parish by taxa- 
tion of, amongst other persons, every 
occupier of certain hereditaments in 
such parish ; and it is expedient to ex- 
tend the said Act, and the Acts amend- 
ing the same (which Act and Acts are 
in this Act referred to as the Poor-rate 
Acts), to hereditaments other than 
those mentioned in the said Act: be it 
therefore enacted that, from and after 
the commencement of this Act, the 
Poor-rate Acts shall extend to the fol- 
lowing hereditaments in like manner 
as if they were mentioned in the recited 
Act of the forty-third year of the reign 
of Queen Elizabeth; thatistosay.... 
(8.) to mines of every kind not men- 
tioned in the recited Act.” 

Sect. 7: “Where a tin, lead, or 
copper mine is occupied under a lease 
or leases granted without fine on a re- 
servation wholly or partly of dues or 
rent, the gross value of the mine shall 
be taken to be the annual amount of 
the whole of the dues payable in respect 
thereof during the year ending on the 
Slst day; of December preceding the 
‘late at which the valuation list is made, 


in addition to the annual amount of 
any fixed rent reserved for the same 
which may not be paid or satisfied by 
such dues. The rateable annual value 
of such mine shall be the same as the 
eross value thereof, except that where 
the person receiving the dues or rent is 
liable for repairs, insurance, or other 
expenses necessary to maintain the 
mine in a state to command the annual 
amount of dues or rent, the average 
annual cost of the repairs, insurance, 
and otber expenses for which he is so 
liable shall be deducted from the gross 
value for the purpose of calculating the 
rateable value. 

“Tn the following cases, namely— 

“(1.) Where any such mine is occu- 
pied under a lease granted wholly or 
partly on a fine; and 

“(2.) Where any such mine is occu- 
pied and worked by the owner; and 

“(3.) In the case of any other such 
mine which is not excepted from the 
provisions of this Act, and to which the 
foregoing provisions of this section do 
not apply; the gross and rateable 
annual value of the mine shall be taken 
to be the annual amount of the dues 
or dues and rent at which the mine 
might be reasonably expected to let, 
without fine, on a lease of the ordinary 
duration according to the usage of the 
country, if the tenant undertook to pay 
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is, if part of the ore extracted were reserved for the lessor, he was 
deemed to be in occupation of the soil and to be rateable: but 
this was a mere device to escape from the construction put upon 
43 Eliz. c. 2; for it had been held that as the only mines expressly 
rendered rateable in the statute were coal mines, every other kind 
of mines was exempted (1); and as it was thought anomalous that 
this distinction should exist, the Courts endeavoured to remove it 
to some extent by making mines other than coal mines rateable 
when dues in respect thereof might be paid in kind by the lessee : 
therefore before the Rating Act, 1874, the assessment upon Lord 
Londonderry might, perhaps, be sustained, but assuredly the rate 
upon the company in respect of the machinery and plant used with 


all tenant’s rates and taxes, and tithe 
rent-charge, and also the repairs, insu- 
rance, and other expenses necessary to 
maintain the mine in a state to com- 
mand such annual amount of dues or 
dues and rent. ‘The purser, secretary, 
and chief managing agent for the time 
being of any tin, lead, or copper mine, 
or any of them, may, if the overseers 
or other rating authority think fit, be 
rated as the occupier thereof. 

“Tn this section the term ‘mine,’ 
when a mine is occupied under a lease, 
includes the underground workings and 
the engines, machinery, workshops, 
tramways, and other plant, buildings 
(not being dwelling houses), and works 
and surface of land occupied in connec- 
tion with and for the purposes of the 
mine, and situate within the boundaries 
of the land comprised in the lease or 
leases under which the dues, or dues 
and rent, are payable or reserved. 

“The term ‘dues’ means dues, roy- 
alty, or toll, either in money, or partly 
in money and partly in kind; and the 
amount of dues which are reserved in 
kind means the value of such dues. 

“ The term ‘lease’ means lease or sett, 
or licence to work, or agreement for a 
lease or sett or licence to work. 

s¢The term ‘fine’ means fine, pre- 


mium or foregift, or other payment or 
consideration in the nature thereof.” 

Sect. 8: “ Where any poor or other 
local rate, which, at the commencement 
of this Act, any lessee, licensee, or grantee 
of a mine is exempt from being rated 
to in respect of such mine, becomes 
payable by him in respect of such mine 
during the continuance of his lease, 
grant, or licence, or before the arrival 
of the period at which the amount of 
the rent, royalty, or dues is liable to 
revision or readjustment, he may (un- 
less -he has specifically contracted to 
pay such rate in the event of the abo- 
lition of the said exemption) deduct 
from any rent, royalty, or dues payable 
by him one half of any such rate paid 
by him. 

“Provided that he shall not deduct 
any sum exceeding what one half of the 
rate in the pound of such poor or other 
local rate would amount to, if calculated 
upon the rent, royalty, or dues so pay- 
able by him.” 

Sect.13: ‘Nothing in this Act shall 
apply to a mine of which the royalty or 
dues are for the time being wholly re- 
served in kind or to the owner or occu- 
pier thereof.” 

(1) See Morgan v. Crawshay, Law 
Rep. 5 H. L. 304. 
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the mine would have been bad (1) ; and now the old law has been 


‘Van Mima entirely abrogated, and a new principle of rating introduced. The 
Cee Van Mining Company ought to be assessed under the 7th section, 
OverseERs oF and then under the 8th they might deduct half the rate paid by 
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’ them from the rent payable by the terms of Lord Londonderry’s 
lease. But the course adopted by the respondents is unjust to 
the appellants. Lord Londonderry receives the royalty for the 
mine as increased in value by the plant and machinery used 
therewith, and is rated on that basis, and yet the company are 
rated separately in respect of that same plant and machinery. 

[BramweLt, B. It does not appear that the hereditaments 
held under Lord Londonderry’s lease are rack-rented]. 

The 7th section applies to a mine “occupied under... . 
leases granted . .. . on a reservation wholly or partly of dues 
or rent,” that is, rent the amount of which is contingent upon the 
quantity of ore obtained, as opposed to a “fixed rent” after- 
wards mentioned in the section; and a mine is interpreted to in- 
clude, when it is occupied under a lease, “ the underground work- 
ings and the engines, machinery, workshops, tramways, and other 
plant, buildings (not being dwelling-houses), and works and 
surface of land occupied in connection with and for the purposes 
of the mine, and situate within the boundaries of the land com- 
prised in the lease or leases under which the dues or dues and 
rent are payable or reserved,” and “dues” means a royalty 
“either in money or partly in money and partly in kind.” The 
Van Mines fall exactly within these terms: they form but one 
undertaking, although they are held under three leases, and these 
leases are granted upon a reservation, if not wholly, at all events 
partly, of dues or rent; for the reddendum of the second lease is 
entirely in money, and under the third lease a minimum dead 
rent of 100/. is payable to the lessor. It is therefore plain that 
the assessment and rate ought to have been made under the 7th 
section; the 18th section, upon which the respondents will rest 
their argument, does not apply, for it refers only to mines 
where the reservation is wholly in kind and not to a case like 

(1) But see Talargoch Mining Co.v. 7 Q.B. 334; Kittow v. Liskeard Union, 


St. Asaph Union, Law Rep. 3 Q. B. Law Rep. 10 Q. B. 7; which seem to 
478; Guest v. Hast Dean, Law Rep. overrule Reay. Bilston, 5 B. & O. 851. 
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the present, where the reservations are only partly in kind. But — 1876 
even if the property demised in the first lease is of itself a ya, Mime 
mine, it is further submitted that, whatever. may have been the a 
rule under the former law, there is no reservation in kind within Overaens oF 
the meaning of the 13th section, for Lord Londonderry had an Baca 
option to take the royalty in money, and that option he has 
hitherto elected to exercise. 

J. W. Mellor, Q.C. (Channell with him), was not called upon to 
argue for the respondents. 


BramMweELt, B. I think we need not trouble the respondents’ 
counsel. It seems to me that this case is not within the Rating 
Act, 1874, because in my judgment it is excluded from the opera- 
tion of that statute by the 13th section. If it were not for this 
section, there might be great force in the contention on behalf of 
the appellants, for the other portions of the statute seem to be in- 
consistent with what has been properly called during the argu- 
ment a “ mere device.” But it is admitted to have been the clear 
law of the land when this statute passed, that the lessor of a lead- 
mine who received a royalty or dues in kind was rateable under 
the statute of Elizabeth, and the 13th section appears to have 
been introduced for the purpose of preserving the rule of law then 
existing, whenever the royalty or dues are wholly reserved in kind ; 
no injustice is thereby done to the landlord, who remains in the 
same position as before, and if this section had been omitted in- 
justice might have been done to a tenant under a lease granted 
before the commencement of this statute; for if a lead mine the 
royalty for which is wholly reserved in kind were rated under the 
7th and 8th sections, the lessor might be relieved from a portion 
of his chargeability at the expense of the lessee. ‘The only ques- 
tion, therefore, is, do the hereditaments as to which Lord London- 
derry is assessed and rated constitute “a mine of which the 
royalty or dues are for the time being wholly reserved in kind?” 
This involves the consideration of two points. 

First, are these hereditaments “a mine,” that is, one mine? I 
think they are, because the only property from which ore is got 
is Lord Londonderry’s, and though the Van Mining Company 
occupy also other hereditaments, yet no part of these is at present 
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worked as a mine. But, further, although it is not in the view 


Vax Mimixe taken by me necessary to express an opinion as to it, I think that 
ComraN¥ if each of the properties leased from Sir W. W. Wynne were 
Ovensenns oF likewise worked as a mine, Lord Londonderry would still be 
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’ rateable, for, in my opinion, the hereditaments demised by each 
of the leases would constitute a separate mine. 

A second point urged upon us on behalf of the appellants is, 
that the dues are not reserved in kind to the lessor, Lord London- 
derry, because he has an option to receive in leu thereof their full 
vaiue in money. If we had no authority to assist us, this argu- 
ment might be difficult to deal with, for the “ mere device” was a 
matter of so anomalous a nature, that it is hard to say how far it 
ought to be extended; but this objection taken on behalf of the 
appellants seems to be concluded by authority. It was raised by 
counsel in Rex v. St Austell (1), and overruled by the Court of 
King’s Bench. I do not find it expressly alluded to in the judg- 
ments, but it was so fully brought under the notice of the judges 
during the argument that they must have considered and dis- 
allowed it. They in effect decided that it made no difference as 
to the chargeability of the lessor, whether the royalty was reserved 
simply in kind or with an option to receive its value in money. 
We are bound to accept this case as a decisive authority, and to 
hold that the royalty is reserved to Lord Londonderry wholly in 
kind within the meaning of the 15th section; im my opinion the 
object of that enactment is to provide that, wherever a lessor would 
have been liable under the “mere device,” he shall remain rate- 
able, and the new mode of rating shall not be adopted as to the 
mine demised by him. Rew vy. St. Austell (1) shews that Lord 
Londonderry was liable to be rated when the Rating Act, 1874, 
came into operation, and although that case was decided fifty 
years before this statute was passed, it nevertheless affords a key 
to its interpretation. 

For the reasons which I have assigned, I think that Lord 
Londonderry was properly rated under 48 Hliz. ¢. 2, pursuant to 
the 13th section of the Rating Act, 1874, and that he could not 
have been lawfully rated under the 7th and 8th sections, and I 
further think that the Van Mining Company were properly rated 
and assessed in respect of the engines, plant, and other machinery, 

(1) 5B. & Ald. 693. 
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and also in respect of the surface of the lands comprised in the 1876 
leases granted by Sir W. W. Wynne. Consequently this appeal .. minine 
must be dismissed. Company 


v. 
: ye _ OVERSEERS OF 
Mettor, J. I am entirely of the same opinion. Thereasoning Luanriozs. 


of my Brother Bramwell as to the construction of the 18th section 
is very satisfactory to my mind. It is unnecessary to say whether 
Rex v. St. Austell (1) was at the time correctly decided, for it has 
been accepted as a binding authority and has firmly established a 
proposition of law adverse to the contention on behalf of the 
appellants; and I have no doubt that the legislature intended to 
except from the operation of the Act those mines where the royalty 
is paid wholly in kind, either without or with an option to the lessor 
to receive its value in money. I also think that the property con- 
tained in Lord Londonderry’s lease is a “mine” within the 
meaning of the 13th section. One mine may extend over the pro- 
perties of twenty different owners; and in my opinion each 
property may be a “mine” within the meaning of the 13th 
section. 


Denman, J. I am of the same opinion. The main object of 
the Rating Act, 1874, was to make certain kinds of property, in- 
cluding mines, rateable, which were not rateable before it was 
passed ; it therefore contains many clauses as to the rights exist- 
ing between landlords and tenants, and as to the deductions to be 
made from rates in favour of the person who pays them pursuant 
to the statute. But it was considered expedient by the legislature 
to leave untouched certain cases where, before the statute, mines 
were rateable by reason of the terms existing between the owner 
and the occupier; and to effect this object the 13th section was 
inserted. J agree that this clause is carried out in its real inten- 
tion by the construction put upon it by the other members of the 
Court, in whose judgments I entirely concur. 


Judgment for the respondents. 


Solicitor for appellants: 7. H. Harrison. 
Solicitors for respondents: Milne, Riddle, & Mellor, for Williams, 
Gittins, & Taylor, Newtown, Montgomeryshire. 
(1) 5B. & Ald. 693, 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


BLAKE, AppeLLant; BEECH, ResponDENT. 


Procedure before Justices— Conviction without Information or Summons of 
Person arrested under Warrant—Gaming-house—Betting-house. 


The respondent laid an information before a justice that a house was “kept ox 
used as a common gaming-house ” within the meaning of the ‘‘ Act to amend the 
Law concerning Games and Wagers” (8 & 9 Vict. c. 109), and thereupon the 
justice granted a warrant under which the appellant was arrested at the house in 
question. He was brought before two justices, and charged under the “ Act 
for the Suppression of Betting-houses” (16 & 17 Vict. c. 119), s. 3, as “ the 
person,” who “having the management of a room” in the house, used it “for the 
purpose of betting with persons resorting thereto.” No information was laid, nor 
was any summons issued, under the last-named statute; and the appellant did 
not waive this omission. The charge having been heard he was convicted, and a 
penalty was imposed :— 

Held (per Cleasby, B., and Grove, J.; Field, J. dissenting), that the convic- 
tion was wrong, and must be quashed. 


Cask stated by two justices of the peace for the borough of 
Bolton, in the county of Lancaster, under 20 & 21 Vict. ¢. 43. 

1. Ata petty sessions holden on the 23rd of October, 1875, the 
appellant was brought before the justices, with other persons, by 
virtue of a warrant granted by W. H. Wright, a justice for the 
borough, under the authority of s. 11 of 16 & 17 Vict. c. 119 (1), 


() By s.3 of 8& 9 Vict. c. 109, 
which is intituled ‘An Act to amend 
the Law concerning Games and 
Wagers,” “it shall be lawful for any 
justice of the peace, upon complaint 
made before him on oath that there is 
reason to suspect any house, room, or 
place to be kept or used as a common 
gaming-house, to give authority, by 
special warrant under his hand, when 
in his discretion he shall think fit, to 
any constable, to enter, with such 
assistance as may be found necessary, 
into such house, room, or place, . 
and, if necessary, to use force for 
making such entry, whether by break- 
ing open doors or otherwise, and to 
arrest, search, and bring before a justice 


of the peace all... persons found 
therein: . . . . and any such warrant 
may be in the form given in the first 
schedule annexed to this Act.” 

The form of warrant given in the 
first schedule directs constables to 
search for instruments of unlawful 
gaming, and to arrest the keepers of, 
and persons playing in, a common 
gaming-house. 

By s. 1 of 16 & 17 Vict. c. 119, 
which is intituled “An Act for the 
Suppression of Betting-houses,” “no 
house, office, room, or other place shall 
be opened, kept, or used for the pur- 
pose of the owner, occupier, or keeper 
thereof, or any person using the same, 
or any person procured or employed 
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the appellant and the other persons being found in a certain house 
within the borough, alleged to be used for the purpose of betting 


apon horse-races. 


The warrant was as follows:— . 


“ Borough of Bolton, in the county of Lancaster, to wit. 
“To the constables of the borough of Bolton in the said county, 


‘by, or acting for or on behalf of such 
owner, occupier, or keeper, or person 
using the same, or of any person 
having the care or management, or in 
any manner conducting the business 
thereof betting with persons resorting 
thereto, or for the purpose of any 
money or valuable thing being re- 
‘ceived by or on behalf of such owner, 
‘occupier, keeper, or person as aforesaid, 
as or for the consideration for any as- 
surance, undertaking, promise, or 
agreement, express or implied, to pay 
or give thereafter any money or valu- 
‘able thing on any event or contingency 
of, or relating to, any horse-race, or 
other race, fight, game, sport, or exer- 
cise, or as or for the consideration for 
securing the paying or giving by some 
other person of any money or valuable 
thing on any such event or contin- 
gency as aforesaid; and every house, 
office, room, or other place opened, kept, 
-or used for the purposes aforesaid, or 
any of them, is hereby declared to be a 
‘common nuisance, and contrary to 
law.” 

Sect. 2: ‘ Every house, room, office, 
or place opened, kept, or used for the 
purposes aforesaid, or any of them, 
shall be taken and deemed to be a 
‘common gaming-house within the 
meaning of an Act of the session holden 
in the eighth and ninth years of Her 
“Majesty, chapter one hundred and 
nine, ‘to amend the Law concerning 
Games and Wagers.’” 

Sect. 3: “ Any person who, being 
the owner or occupier of any house, 
office, room, or other place, or a per- 


son using the same, shall open, keep, or 
use the same for the purposes herein- 
before mentioned, or either of them; 
and any person who, being the owner 
or occupier of any house, room, office, 
or other place, shall knowingly and wil- 
fully permit the same to be opened, 
kept, or used by any other person for 
the purposes aforesaid, or either of 
them ; and any person having the care 
or management of, or in any manner 
assisting in conducting the business of 
any house, office, room, or place opened, 
kept, or used for the purposes afore- 
said, or either of them, shall, on sum- 
mary conviction thereof before any 
two justices of the peace be liable to 
forfeit and pay such penalty, not ex- 
ceeding one hundred pounds, as shall 
be adjudged by such justices, and may 
be further adjudged by such justices 
to pay such costs attending such con- 
viction as to the said justices shall 
seem reasonable; and on the non-pay- 
ment of such penalty and costs, or in 
the first instance, if to the said justices 
it shall seem fit, may be committed to 
the common gaol or house of correction, 
with or without hard labour, for any 
time not exceeding six calendar 
months.” 

Sect. 4: “Any person, being the 
owner or occupier of any house, office, 
room, or place opened, kept, or used for 
the purposes aforesaid, or either of them, 
or any person acting for or on behalf 
of any such owner or occupier, or any 
person having the care or management, 
or in any manner assisting in conduct- 
ing the business thereof, who shall re- 
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and to all other peace officers in the county aforesaid : Whereas it 
appears to me, William Henry Wright, Esq., one of the justices. 
of our lady the Queen assigned to keep the peace in the said 
borough, by the information on oath of Thomas Beech, of the said 
borough, chief constable, that the house known as the Angel, 


ceive directly or indirectly any money 
or valuable thing as a deposit on any 
bet on condition of paying any sum of 
money or other valuable thing on the 
happening of any event or contin- 
gency of or relating to a horse-race or 
any other race, or any fight, game, 
sport, or exercise, or as or for the con- 
sideration for any assurance, under- 
taking, promise, or agreement, express 
or implied, to pay or give thereafter 
any money or valuable thing on any 
such event or contingency, and any 
person giving any acknowledgment, 
note, security, or draft on the receipt 
of any money or valuable thing so 
paid or given as aforesaid, purporting 
or intended to entitle the bearer or any 
other person to receive any money or 
valuable thing on the happening of any 
such event or contingency as aforesaid, 
shall, upon summary conviction thereof 
before two justices of the peace, forfeit 
and pay such penalty, not exceeding 
fifty pounds, as shall be adjudged by 
such justices, and may be further ad- 
judged by such justices to pay such 
costs attending such conviction as to 
the said justices shall seem reasonable, 
and on the non-payment of such pena! ty 
and costs, or, in the first instance, if to 
such justices it shall seem fit, may be 
committed to the common gaol or 
house of correction, with or without 
hard labour, for any time not excced- 
ing three calendar months.” 

Sect. 11: “It shall be lawful for any 
justice of the peace, upon complaint 
made before him on oath that there is 
reason to suspect any house, : office, 
room, or place to be kept or used as a 


betting-house or oflice, contrary to this. 
Act, to give authority, by special war- 
rant under his hand, when in his dis- 
cretion he shall think fit, to any con- 
stable or police officer to enter, with 
such assistance as may be found neces-- 
sary, into such house, office, room, or 
place, and, if necessary, to use force for 
making such entry, whether by break- 
ing open doors or otherwise, and to 
arrest, search, and bring before a jus- 
tice of the peace all such persons found 
therein, and to seize all lists, cards, or 
other documents relating to racing or 
betting found in such house or pre- 
mises; and any such warrant may be 
according to the form given in the first 
schedule annexed to the before-men- 
tioned Act, ‘to amend the Law con- 
cerning Games and Wagers.’” 

Sect. 17: “No action, suit, or in- 
formation, or any other proceeding, of 
what nature soever, shall be brought 
against any person for anything done 
or omitted to be done, in pursuance of 
this Act, or in the execution of the 
authorities under this Act, unless no- 
tice in writing shall be given by the 
party intending to prosecute such suit, 
information, or other proceeding to the 
intended defendant one calendar month 
at least before prosecuting the same, 
nor unless such action, suit, informa- 
tion, or other proceeding shall be 
brought or commenced within three 
calendar months next after the act or 
omission complained of, or in case 
there shall be a continuation of damage 
then within three calendar months 
next after the doing of such damage 
shall have ceased.” 
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situate in Churchgate, in Great Bolton, in the said borough, is 
kept or used as a common gaming-house within the meaning of an 
Act passed in the 8th and 9th years of the reign of her present 
Majesty intituled ‘An Act to amend the Law concerning Games 
ani Wagers; this is, therefore, in the name of our lady the 
Queen, to require you, with such assistants as you may find neces- 
sary, to enter into the said house, and, if necessary, to use force 
for making such entry, whether by breaking doors or otherwise, 
and to arrest, search, and bring before me, or some other of the 
justices of our lady the Queen, assigned to keep the peace within 
the said borough, all such persons found therein, and to seize all 
lists, cards, or other documents relating to racing or betting found 
in such house or premises, to be dealt with according to law; and 
for so doing this shall be your warrant. Given under my hand 
and seal, at Great Bolton, in the said borough, this 15th day of 
October, A.D. 1875. 
“W.H. Wright. (1. 8.)” 

2. The appellant was charged under the 3rd section of the said 
Act, 16 & 17 Vict. c. 119, for that he “on the 17th day of Oc- 
tober, 1875, at the borough aforesaid, being the person having the 
management of a room in a certain house called the Angel, 
situate in Churchgate, in Great Bolton, in the said borough, did 
use such room for the purpose of betting with persons resorting 
thereto upon certain events and contingencies relating to certain 
horse-races, contrary to the form of the statute in such case made 
and provided.” 

3. The evidence given before the justices was as follows in 
regard to the appellant :—On Sunday, the 17th of October, 1875, 
at about 7 o’clock in the evening, a number of police officers of 
the borough, in pursuance of the warrant before mentioned, went 
to the public-house called the Angel, in Churchgate, kept by 
J. P. Weston. Ina room behind the vaults, which was not open 
to the street, they found the appellant and sixteen other persons. 
There were cushioned seats all round the room. At the time the 
police entered, the appellant was on his feet at one end of the 
room ; at the point where the appellant stood, there was a seat 
with arms to it. Upon the officers entering, the appellant put his 
hands behind him; his hands were seized, and he then dropped on 
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the floor a book and a piece of paper; the book was picked up, 
and was found to contain memorandums relating to betting. The 
house was searched, and the following were found therein: three 
telegrams relating to horse-races, which were directed to the 
appellant, Weekly Turf Record, an ivory tablet upon which the 
appellant stated would be found a few bets. In the pocket of a 
coat belonging to the appellant were found a betting list and four 
telegrams addressed to the appellant. Upon the appellant was 
found 177. 17s. 10d. in money, and a cheque for Ol. 2s. 

4, The licensee of the house, or usual landlord, J. P. Weston, 
was away from home at the time, but the appellant stated that he 
was the manager of the place. 

5. Two of the persons, who were respectively named Simpson 
and Cullen, found in the room, also gave evidence ; they had been 
arrested along with the appellant, but upon the application of the 
police were discharged to enable them to become competent wit- 
nesses for the prosecution. Cullen stated that on Sunday, the 
17th of October, he paid the appellant 37. for money that he owed 
him in respect of a bet made on the Cesarewitch race, which had 
then taken place some weeks previously, and there was no evidence 
that such bet had been made at the Angel. Simpson stated 
that on the same night he was in the house and room, and asked 
the appellant what he would lay against a horse called ‘ Sutton,’ 
and the appellant said he would lay 8 to 1; the witness said he 
would take 16 to 2, and the appellant said “ All right, D’ll lay it 
you.” The witness understood the bet to be 16/7. to 27. The horse 
“Sutton? was to run in the Cambridgeshire race, which was to 
come off that week or next. 

6. The appellant’s solicitor contended,—1. That under s. 17 of 
the before-mentioned Act, 16 & 17 Vict. c. 119, one calendar 
month’s notice of action should have been given before taking the 
proceedings. 2. That after the issuing of the aforesaid warrant 
an information ought to have been laid, and that a summons em- 
bodying the substance of such information ought to have been 
delivered to the appellant. 

7. The justices, however, considered that the notice required by 
the 17th section had no application to the present proceedings. 
They also thought it was due to the defendant to have the in- 
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formation, but they did not think it was sufficient ground for a 
discharge. 

8. The justices found the charge to be proved against the 
appellant, and convicted him in the penalty of 1007. 

The questions for the opinion of the Court were, 1. Whether 
under the 17th section of 16 & 17 Vict. c. 119, one calendar 
month’s notice in writing of the proceedings should have been 
given to the appellant before prosecuting the same; 2. Whether, 
after issuing the warrant as aforesaid and apprehension of the 
parties, it was necessary to lay an information and issue a sum- 
mons to the appellant embodying the substance of such information. 
If it should be the opinion of this Court that the justices were 
wrong in their decision, then judgment was to be given in favour 
of the appellant. 


Feb. 3,4. J. H. Baylis, Q.C. (T. W. Wheeler with him), for the 
appellant. The first question raised in the case must be admitted 
to be unarguable; the words of 16 & 17 Vict.c. 119, s. 17, protect 
only persons who have made a mistake in endeavouring to put in 
force the provisions of the statute; they do not apply to proceed- 
ings against persons charged with a breach thereof. 

As to the second question, it is submitted that in the absence of 
an information and summons alleging an offence against 16 & 17 
Vict. c. 119, s. 8, the conviction cannot be sustained. The pro- 
ceedings ought to be strictly regular, for the appellant was arrested 
under a warrant, which, if it had not been made legal by 8 & 9 
Vict. c. 109, s. 8, and sch. 1, would have been void by the common 
law, owing to the omission to describe therein by name the sup- 
posed offenders. (1) It is sufficient to point out that the warrant 
was granted in pursuance of one statute, 8 & 9 Vict. c. 109, and 
the appellant was convicted under another, 16 & 17 Vict. c. 119. 

The Court called upon 

R. G. Arbuthnot, for the respondent. It is submitted that the 
warrant being properly issued was of itself a sufficient foundation 
for the subsequent proceedings; the appellant being lawfully 


(1) As to the illegality of general Broom’s Const. Law, 525; and Wilkes 
warrants at common law, see Leach v. v. Wvod, 19 How. St. Tr. 1153 ; Lofft. 
Money, 19 How. St. Tr. 1001; 3 Burr. 1; Broom’s Const. Law, 548. 

1692, 1742; 1 Wm. Black. 555 ; 
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brought before the justices, they had jurisdiction to convict him 
of any offence which he could be proved.to have committed 
against 16 & 17 Vict. c. 119: Reg. v. Shaw (1) ; Reg. v. Fletcher. (2) 

[Creassy, B. Those cases merely shew that the accused person 
may submit to the jurisdiction of justices, and may waive an 
irregularity in the proceedings against him (3); but here the 
absence of an information and of a summons founded thereon was. 
not waived. 

Grove, J. The maxim Volenti non fit injuria extends even 
to criminal proceedings ; but the facts of the present case do not 
admit of its application. | 

It is conceded for the respondent that the absence of an infor- 
mation and a summons founded thereon was duly insisted upon on 
the appellant’s behalf; but it is a mistake to say that the appel- 
lant was arrested pursuant to one statute and convicted under 
another; all the proceedings were taken under 16 & 17 Vict. 
ce. 119, which in effect incorporates some of the provisions in 8 & 
9 Vict. c. 109, and renders them applicable to betting houses ; the 
mention in the warrant of 8 & 9 Vict. c. 109, which relates to 
gaming-houses, may have been an informality, but the only mode 
of objecting to it was by applying for an adjournment under 
11 & 12 Vict. c. 48, ss. 1,9: Turner v. Postmaster General. (4) 
But, further, it is contended for the respondent, that in the present 
case no information under 16 & 17 Vict. c. 119, s. 8, or summons. 
was requisite. ‘lhe warrant was founded upon an information, 
which justified the magistrate in issuing it; and when a person is 
arrested upon a warrant he is not entitled, as of course, to a 
summons before the evidence can be gone into: the appellant was 
present during the hearing of the charge made against him under 
16 & 17 Vict. c. 119,s. 38, and had full opportunity of making 
his defence, and therefore a summons was wholly unnecessary. (5). 

[Frexp, J. In the note to Crepps v. Durden (6), an information 
seems to be considered absolutely essential. | 


(1) L. & C. 579; 84 L. J. (MLC.) «= (4) BBL & S756; 34D. T-GMLC) 


169. 10. 
(2) Law Rep. 1 C. C. BR. 320. (5) See 1 Burn’s Justice of the 
(3) See also Reg. v. Smith (Law Peace, tit. Conviction, p. 1127 (380th 
Rep. 1 C. GC. B. 110.) ed.). 


(G6) 1 Sm. L. C. 568. 
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That statement is perhaps too wide; the only use of an infor- 


mation is to put the law in motion, it is not for the benefit of the — 


accused, 

T. H. Baylis, Q.C.,in reply. In any point of view the appel- 
lant was arrested upon one charge and convicted upon another, 
and therefore the decision of the justices cannot be supported : 
Martin vy. Pridgeon (1); Reg. v. Brickhall. (2) In addition to the 
cases already cited, Reg. y. Hurrell (3) shews that an information 
or a summons is necessary to support proceedings before justices. 
Some of the authorities cited on the respondent’s behalf really 
support the contention for the appellant ; no doubt they shew that 
an irregularity may be waived, but it follows from them that where 
an irregularity is not waived by the accused, a conviction cannot 
be upheld. 

Cur. adv. vult. 


May 11. The following judgments were delivered :— 


Fisxp, J. As I differ from my learned Brothers, it is for me to 
read my judgment first. This is a case stated by two justices of 
the peace for the borough of Bolton for the opinion of this Court 
upon certain questions of law. 

The facts are, that on the 15th of October, 1875, the respondent, 
who is the chief constable for the borough, intending to act and 
acting under s. 11 of 16 & 17 Vict. c. 119, laid a complaint 
upon oath before a justice of the peace acting for the borough, 
that a house known as the Angel, was “kept or used as a com- 
mon gaming-house within the meaning of 8 & 9 Vict. c. 109,” 
and thereupon the magistrate, intending to exercise the power 
conferred upon him by the same section, issued his warrant to the 
constables of the borough, by which, after reciting the complaint 
in the terms above stated, he required the constables, in the 
terms of s. 11, “to enter into the said house ... and to 
arrest, search, and bring before” him “or some other of the jus- 
tices ” (having jurisdiction), “all such persons found therein, and 
to seize all lists, cards, or other documents relating to racing or 
betting found in such house or premises, to be dealt with according 


yt ine, 116 28 Ld. CALC.) (2) 33 L. J. (MLC) 156. 
179. (3) 3 F&F. 271. 
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to law.” On the execution, and by virtue of this warrant, the 
appellant (who was one of the ‘persons found in the house) was 
brought before two justices, who have stated the present case. 
When so brought, the appellant was charged, under the 3rd 
section of the first-mentioned Act (16 & 17 Vict. c. 119) as 
“the person” who, “having the management of a room” in the 
Angel, used it “for the purpose of betting with persons resorting 
thereto.” Upon this charge being so made, the appellant’s soli- 
citor objected to the hearing and determination of it on the 
ground (amongst others) that after the issuing of the warrant an 
information ought to have been laid, and that a summons, em- 
bodying the substance of such information, ought to have been 
delivered to the appellant ; but the justices, considering that the 
appellant was sufficiently informed of the charge intended to be 
made against him, declined to discharge him, and no application 
having been made for any adjournment, they proceeded with the 
hearing and determination of the charge. Witnesses were there- 
upon called, and examined, and cross-examined ; and at the close 
of the evidence the appellant’s solicitor contended that he should 
be discharged upon the ground above stated, but the justices, 
upon the evidence, found the charge proved, convicted the appel- 
lant in the penalty of 100/., and upon the appellant’s application 
stated the present case for the opinion of this Court upon (among 


other questions) the question whether such information and 
summons were necessary. 


I answer that question in the negative. 

The answer to it must depend upon the construction of the 
statute which creates the offence and gives the justices authority 
to convict, controlled, it may be, by the provisions of the general 
law and the statute regulating the procedure in such cases, 11 
& 12 Vict. c. 43. 

Now, in order to understand the provisions of 16 & 17 Vict. 
c, 119, it is necessary, first, to observe that by 8 & 9 Vict. 
c. 109, s. 3, a power was given to a justice of the peace upon com- 
plaint upon oath that a house was suspected of being used as a 
common gaming-house, to issue a warrant (in the form given by 
that Act) empowering a constable to enter the house and bring 
before a justice or justices the persons found therein to be dealt 
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with according to law; and by s. 2 of 16 & 17 Vict. c. 119, 


a house used for the purposes mentioned in that Act was de- — 


clared to be a “common gaming-house” within the meaning of 
8 & 9 Vict. c. 109. Further, by s.11 the justices were em- 
powered, upon such complaint on oath, to issue a warrant (which, 
by the express terms of the section, may be in the form in the 
schedule to 8 & 9 Vict. c. 109), to bring before the justices, 
not only the persons found therein to be dealt with according to 
law, but also, in the terms of the warrant in this case, all “ lists, 
cards, or other documents relating to racing or betting found in 
such house or premises.” 

The next thing to consider is, what is the offence charged and 
what are the powers of the justices to deal with it ; and the offence 
in the present case is created by the 3rd section of the Act, and 
the jurisdiction of the justices to convict summarily is given by 
the same section. Now, no doubt, in all cases of summary con- 
viction by justices an information or complaint is necessary, as well 
to found the jurisdiction of the justices, as also in order that 
the person charged may be informed of the charge intended to be 
made against him. But it is equally clear that such information 
or complaint may be instanter in point of time (Rea v. Fuller (1) ), 
and need not be in writing or upon oath, unless the statute requires 
it: Reg. v. Millard. (2) The statute in question in this case does, 


in fact, require that the warrant to search the premises and appre- 


hend the persons found therein, which is to be granted upon an 
ex parte application, shall be preceded by a complaint upon oath, 
asis almost, if not quite, invariably the case whenever a magis- 
trate is required upon an ex parte application to issue a warrant 
of apprehension. But in the present instance, inasmuch as the 
offence to be dealt with is one, like that of gaming, usually com- 
mitted in secret and under circumstances rendering it ordinarily 
difficult to say beforehand what the precise offence is and who are 
the persons who may be found committing it, the statute seems to 
me to substitute for the ordinarily requisite statement in an infor- 
mation or complaint of the specific person and offence the general 
allegation of a suspicion that particular premises are used for the 
purpose of committing the offence, in order that by means of the 
(1) 1 Ld. Raym, 509. (2) 1 Dears. 166. 
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entry and seizure of cards and lists it may be discovered whether 
any and what offence has been conimitted, and who are the persons, 
if any, committing it. It must be observed, that by the very terms 
of the warrant the person found in the suspected house (as the 
appellant was) is, upon being brought before the justices, to be 
dealt with according to law, i.e. as I read it, a complaint or charge 
is then to be made against him of some specific offence in order 
that he may know what he has to answer, and in order that the 
magistrate’s jurisdiction to hear and determine it may thus be 
founded. 

Now in the present case it appears that the charge against the 
appellant was fully stated in his presence, and I have no doubt 
that a minute of it was made in writing, although the statute does 
not require any writing at all. The appellant, therefore, might, if 
not prepared to answer the charge, have applied for an adjourn- 
ment, and if he had done so, and the justices had refused it when 
it ought to have been granted, they would have done wrong; but 
I cannot think that any further information or complaint was 
required to give the justices jurisdiction to hear and power sum- 
marily to convict under the 3rd section. Then if any such 
information as is supposed was not required by the statute of 16 
& 17 Vict. c. 119, was it rendered necessary by the provisions 
of 11 & 12 Vict. c. 43? I think not. No doubt, under that 
statute, where a summons is applied for ex parte, or a warrant is 
required to be issued either without or after a summons, an infor- 
mation or complaint is necessary; but it seems to me that the 
special information provided for by 16 & 17 Vict. c. 119, s. 11, 
fulfils the office which such an information would fill and super- 
sedes its necessity. The absence of asummons seems to me in like 
manner to form no valid objection to the conviction. The office 
of a summons is to inform the party to be charged of the offence 
which he has to meet, and when he has to meet it, and to require 
his attendance; and the current of moder authority is to shew 
that if parties are before a magistrate who has jurisdiction as to 
time and place, no summons or information is necessary: Reg. 
v. Millard (1); Turner v. Postmaster General (2); Reg. v. Shaw. (3) 

(1) 1 Dears, 166. (2) 5B. & S. 756. 
(3) L. & C. 879. 
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In the present case the appellant was rightfully brought before 
the magistrates under the warrant of search and apprehension, 
and might, I think, be dealt with according to the charge preferred 
at that time, and of which the magistrates have found that he was 
sufficiently informed. We were pressed by the counsel for the 
appellant with the argument, that the effect of supporting the 
present conviction would be that the appellant would have been 
brought before a magistrate upon one charge and convicted of 
another ; and in support of this objection the case of Martin v. 
Pridgeon (1) was quoted; and this argument has great weight 
with one of my learned Brethren. But I cannot yield to it. The 
present conviction does not proceed upon any charge in the infor- 
mation; it proceeds upon the charge made at the hearing. It is 
to be observed that by the express provision of 11 & 12 Vict. 
e. 43, ss. 1, 9, no objection can now be made to any variance 
between an information and the evidence, it being left to the 
justice to adjourn the hearing of the case to a future day if he is 
of opinion that by such variance the party charged has been de- 
ceived or misled (11 & 12 Vict. c. 43, ss. 1, 9). It is also to be 
observed that the particular statute of 16 & 17 Vict. c. 119, 
which gives an appeal by s. 13, also provides (s. 14) that upon 
such appeal no objection shall be taken to the information for 
(amongst other things) any insufficiency of statement, if it shall 
appear to the justices in quarter sessions that the defendant was 
sufficiently informed of the charge intended to be made against 
him. 

It appears tu me, therefore, that, as the charge upon which the 
appellant has been convicted was actually made, and he was suffi- 
ciently informed of it, it was unnecessary, as it certainly would have 
been useless, to go through the process of laying another formal 
information or issuing a summons. J think that the objection to 
the conviction ought not to prevail; but as my two learned 
Brethren have come to a diiferent conclusion, the result is that 
the conviction must be quashed. 


Cieasby, B. We are not considering the liability of persons 


(1) 1E. & E, 778; 28 L, J. (M.C.) 179. 
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found in a gaming-house to give sureties under the statute of 33 
Hen. 8, c. 9, s. 14 (1), but their liability to a penalty under the 
statute 16 & 17 Vict. c. 119. The question which has been argued 
before us is that raised by the second question put tothe Court. It 
was admitted before us, that the objection of the want of a proper 
information was taken before the case was proceeded with, and that 
there was nothing in the nature of waiver. The charge made 
against the appellant was an offence under 16 & 17 Vict. c. 
119, for using a room of which he had the management for the 
purpose of betting with persons resorting thereto. By the 3rd 
section owners or occupiers, or persons having the management of 
a house or room, who use it for the purpose of betting, are liable 
to a penalty not exceeding 1002, and to be sent to prison for 
six calendar months in case of non-payment. And by the 4th 
section persons being owners or occupiers, or having the manage- 
ment of any house, room, &c., who recelve money or other pro- 
perty as a deposit to be returned on the happening of a certain 
event, are liable to a penalty not exceeding 50/., and to three 
months’ imprisonment on non-payment. 

It is quite clear that the regular way of recovering these penal- 
ties would be by information and summons in the ordinary way, 
with a warrant if summons ineffectual. And this appears from 
other parts of the Act. Now it is a rule that an information is 
essential as the foundation of such proceedings: Paley on Conyic- 


(1) By 33 Hen. 8, c. 9, s. 14, “it 
shall be lawful to all and every the 
justices of the peace in every shire, 
mayors, sheriffs, bailiffs, and other 
head officers within every city, town, 
and borough within this realm, from 
time to time, as well within liberties as 
without, as need and case shall require, 
to come, enter, and resort into all and 
every houses, places, and alleys where 
such games shall be suspected to be 
holden, exercised, used, or occupied, 
contrary to the form of this estatute ; 
and as well the keepers of the same as 
also the persons there haunting, resort- 
ing, and playing, to take, arrest, and 


imprison, and them so taken and ar- 
rested to keep in prison unto such time 
as the keepers and maintainers of the 
said plays and games have found sure- 
ties to the king's use to be bound by 
recognizance or otherwise no longer to 
use, keep, or occupy any such house, 
play, game, alley, or place; and also 
that the persons there so found be in 
like case bound by themselves or else 
with sureties, by the discretions of the 
justices, mayors, sheriffs, bailiffs, or 
other head officers, no more to play, 
haunt, or exercise from thenceforth in, 
at, or to any of the said places, or at 
any of the said games.” 
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tions, 5th ed., p. 64. And it is well settled by decided cases that 
where the information is for one offence, and where if the defendant 
-appears the charge against him is for another offence, the proceed- 
ings are irregular and a conviction cannot be upheld: Martin vy, 
Pridgeon (1); Reg. v. Brickhall. (2) Such an irregularity may be 
waived, as appears by several cases, particularly Turner v. Post- 
master General (3); but in that case the Lord Chief Justice says, 
(at p. 763): “In strictness the appellant was entitled to insist that 
there should be an information and summons in pursuance of s. 62, 
but they waived that, &.” And in Reg. v. Shaw (4), which was 
an indictment for perjury, it appeared that in the proceedings in 
which the perjury was said to have been committed there was no 
proper information, but a regular summons issued purporting to 
be founded on a proper information, and the defendants appeared, 
and the case was tried without any objection; the Court thought 
the irregularity (if any) was waived, and the jurisdiction sufficiently 
appeared by the summons. 

The irregularity in the present case was not waived, but on the 
contrary, the objection taken, and the question is whether there 
was a proper information. The only information was that on 
which the warrant was issued under 8 & 9 Vict. c. 109, s. 8, 
namely, for keeping a common gaming-house. But the charge 
made when the defendant was brought up was a charge which 
could not be made under 8 & 9 Vict. c. 109, and it was made 
under 16 & 17 Vict. c. 119. It appears to us that this made the 
proceedingsirregular. It would be extremely inconvenient to enter 
in each case into the consideration of the similarity or dissimi- 
larity of different charges. It is better, especially in cases in- 
volving an imprisonment for six months, to abide by the rule 
established by the authorities, that the charge must be comprised 
within the information, and not different from it. I not only 
accede to these authorities, as I feel bound to do, but I think they 
rest upon a foundation which cannot be questioned. If this Court 
has any control over summary jurisdictions, it cannot be better 
exercised than by insisting that there shall not be such a de- 

(1) 1B. &E.778; 28. J.(MC) (3) 5B. & 8. 756. 

179. Quire. 579; S410 J. GLC) 

(2) 33 L. J. (M.C.) 156. 169. 
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parture from the first principles of criminal justice as that a man 
~ ghall not be heard in his deferice before he is convicted, as would 
be the result of allowing a man who happened to be in custody to 
be at once upon his trial for any offence of which he could have 
had no notice before. If there is a regular information and 
summons, and the man is afterwards brought up on a warrant, 
the argument would not apply, because it was his own fault that 
he had not notice of the charge. And I do not think it any 
answer to this objection that the accused might, if he required it, 
apply for delay in order to obtain advice and prepare his defence. 
Tf he waives the want of information and summons, it would be 
the proper course to apply for delay, and it would be in the dis- 
eretion of the justices to grant it or not, or to what extent they 
would grant it. And this Court would not interfere with the 
exercise of that discretion in a proceeding which, by the assent of 
the man charged, was properly before the magistrates. But it is 
not a matter within the discretion of the magistrates whether a 
man shall be put on his trial without any proper preliminary pro- 
ceedings, and when such a question is brought before this Court 
I conceive one answer only can be given. <A proper exercise of 
the magistrates’ discretion in granting delay, if applied for, would 
no doubt correct the erroneous conclusion of the magistrates in 
entertaining the case; but no one would contend that a man 
should be at the mercy of the magistrates in granting delay where 
he has a right not to be put upon his trial, or that this Court 
would allow it. In the present case the question is very pro- 
perly put to the Court by the magistrates themselves. 

These observations apply with equal force to the other ground 
principally argued before us, namely, whether the warrant and 
arrest under s. 11 dispensed altogether with the necessity of a 
regular information and summons giving the defendant notice 
of the charge made against him,—in other words, whether 
s. 11 is auxiliary to the regular proceedings by information 
and summons or a substitute for them. It is plain from several 
sections that the proceedings by information and summons are 
contemplated; for example, s. 8 begins: “If any person con- 
victed under this Act on information before justices, &c.” But 
s. 10 is more express on the subject. It provides that if any 
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person who has laid an information does not appear at the time 
when the defendant has been summoned to appear, he shall be 
liable to costs, &c. This and other parts of the Act and general 
considerations of importance, such as have been already referred 
to, seem to shew that s. 11 was not intended to introduce an ex- 
ceptional procedure of having a man put on his trial without any 
previous notice. It is an important section, because, as the pur- 
poses for which the house, &c., was used would be difficult of 
proof, and the person managing the house not known, it enables 
the magistrate to have the person found there brought up so as to 
know who ought to be charged. 

The view above taken is of a strict and somewhat technical 
nature; but the question which we have considered has reference 
not to the proper conclusion of law upon a case properly tried, 
but to the mode of administering justice; and in administering 
justice summarily strict regularity must be observed. 

As regards the first question put to the Court, it is clear that 
no notice was necessary, and the objection was founded upon an 
obvious mistake, and it is a sufficient answer to the other question 
to say we think for the above reasons that the appellant ought 
not to have been convicted. 


Grove, J. I agree with the judgment of my Brother Cleasby. 


Judgment for the appellant. 


Solicitors for appellant: Chester, Urquhart, & Co., for H. M. 
Richardson, Bolton. 
Solicitors for respondent: Gregory, Roweliffes, & Co., for Hall, 


Bolton. 
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1876 [IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 
May 19. 


THE WAKEFIELD LOCAL BOARD OF HEALTH, AppeLants ; 
LEE anp ANoTHER, RESPONDENTS. 


Street-—“ Premises fronting, adjoining or abutting” —Public Health Act, 1848 
(11 & 12 Vict. c. 63), s. 69. 


By the Public Health Act, 1848, s. 69, “‘in case any present or future street, 
or any part thereof (not being a highway), be not sewered, levelled, paved, 
flagged, and channelled to the satisfaction of the local board of health, such 
board may, by notice in writing to the respective owners or occupiers of the 
premises fronting, adjoining, or abutting upon such parts thereof as may require 
to be sewered, levelled, paved, flagged, or channelled, require them to sewer, level, 
pave, flag, or channel the same within a time to be specified in such notice.” 

The respondents’ premises were divided from D. street by a small stream, but by 
two bridges over the stream their premises were connected with it; by means of 
gates they could effectually close all communication. One of the bridges had 
been moved and reinstated by the respondents. The principal outlet from their 
premises led into W. Street :— 

Held (per Grove and Field, JJ.) that the respondents’ premises fronted and 
abutted upon D. Street within the meaning of the foregoing enactment. 

Per Cleasby, B. hesitating, that the premises adjoined D. Strect. 


CasE stated by justices of the peace for the borough of Wake- 
field under 20 & 21 Vict. c. 43. 


At a petty sessions held on the 10th of March, 1875, a complaint 
was preferred by the appellants under the Public Health Act, 
1848, s. 69 (1), charging that prior to and on the 3rd day of April, 


(1) By the Public Health Act, 1848 the said local board may, if they shall 
(11 & 12 Vict. c. 63), s.69: “Incase think fit, execute the works mentioned 
any present or future street, or any or referred to therein, and the expenses 
part thereof (not being a highway), be incurred by them in so doing shall be 
not sewered, levelled, paved, flagged, paid by the owners in default, accord- 
and channelled to the satisfaction of the ing to the frontage of their respective 
local board of health, such boardmay,by premises, and in such proportion as 
notice in writing tothe respectiveowners shall be settled by the surveyor or, in 
or occupiers of the premises fronting, case of dispute, as shall be settled by 
adjoining, or abutting upon such parts arbitration (having regard to all the 
thereof as may require to be sewered, circumstances of the case) in the man- 
levelled, paved, flagged, or channelled, ner provided by this Act; and such 
require them to sewer, level, pave, flag expenses may be recovered from the 
or channel the same within a time  last-mentioned owners in a summary 
to be specified in such notice; and manner, or the same may be declared 


if such notice be not complied with, by order of the said local board to be 
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1872, and thenceforward until after the service of the notice next 


mentioned, a street called Dyehouse Lane, situate within the Wyrererp 


1876 


337 


district of the appellants’ board (not being a highway within the mp eros 


meaning of the statutes in that behalf) was not sewered, levelled, 
paved, flagged, and channelled to the satisfaction of the said board : 
whereupon the said board did, on the 15th day of November, 
1872, by written notice in the form or to the effect prescribed by 
the statutes in that behalf, and dated the 3rd day of April, 1872, 
to the respective owners and occupiers of the premises fronting, 
adjoining, and abutting upon such part of the same street as so 
therein required to be sewered, levelled, paved, flagged, and 
channelled, require the said owners to sewer, level, pave, flag, and 
channel the said street within six weeks from the service of the 
said notice in manner in the said notice described; that the said 
notice was not complied with as by law required; and, therefore, 
the said board thought fit to execute, and did thereafter execute 
the works mentioned and referred to therein; that the proportions 
of the expenses incurred by the said board in so executing the 
said works to be paid by the respective owners of premises so 
fronting, adjoining, and abutting as aforesaid, according to the 
frontage of their respective premises, were afterwards (to wit) on 
the 27th day of April, 1874, duly settled by the surveyor of the 
said board, having regard to all the circumstances of the case, and 
pursuant to the statutes in that behalf; that notice of the amount 
of the said proportions so settled by the said surveyor was, in 
accordance with the statutes in that behalf, more than three 
calendar months before the 3rd day of February 1875, being the 
day of complaint, namely, on or about the 9th day of June, 1874, 
duly given to all the said owners, and the respective proportions of 
the said expenses to be paid by the said owners respectively had 
theretofere and more than three calendar months before the date 
of the complaint been duly demanded of all the said owners, but 
that the respondents, two of the said owners within the meaning 


private improvement expenses, and be Public Health Act, 1848; but s. 150 

recoverable as such inthe manner here- of the Public Health Act, 1875, con- 

inafter provided.” tains similar provisions to the enact- 
The Public Health Act, 1875 (88 & ment above set out. 

39 Vict. c. 55), s. 843, repeals the 
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of the statute in that behalf made, had not paid, but had refused 
to pay their proportion of the expenses so due from them as afore- 
said, amounting to the sum of 145/. 13s. 5d., nor had paid, but 
had refused to pay the interest in respect of the said sum by law 
payable by them to the said board, and had not, within the time 
limited by the statute in that behalf and in manner thereby 
prescribed, disputed the same; and that there was therefore then 
due from them to the said board in respect of the premises the 
said sum of 1457. 13s. 5d., and the further sum of 4J. 14s. 4d. for 
interest on the said first-mentioned sum pursuant to the statute in 
that behalf, making together the sum of 150/. 7s. 9d. Wherefore 
it was prayed that proceedings might be taken on behalf of the 
said board for recovery thereof. 

At the hearing the respondents’ solicitor admitted the regularity 
of the preliminary proceedings taken by the board, and that 
Dyehouse Lane was a street repairable by the owners of property 
fronting, adjoining, or abutting thereupon. 

The street called Dyehouse Lane was situate within the appel- 
lants’ district, and on the east side of the stream called the 
River Chald or Ings Beck, which divided the townships of Wake- 
field and Alverthorpe-with-Thornes, and also divided the premises 
of which the respondents were owners from Dyehouse Lane. 
There were two communications with the respondents’ premises 
out of Dyehouse Lane and over the beck by means of two bridges. 
One of these bridges was made of brick, arched over the beck, and 
might be used by horses, carts, and other carriages, and by foot- 
passengers. The other bridge was a wooden foot-buidge, and could 
only be used by foot-passengers. The respondents had gates on 
their own premises, by means of which they could at their own 
will and pleasure effectually close all communication between 
their premises and Dyehouse Lane, and these gates were the only 
obstructions to the free ingress and egress over the bridges to and 
from the respondents’ premises; but it was stated by one of the 
respondents that he had known only one cart go over the brick 
bridge within the last ten years. These bridges had directly com- 
municated between the respondents’ premises and Dyehouse Lane 
for a great number of years, but there was no evidence adduced 
shewing by whom they were erected. It was proved that they 
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had been in existence for fifty years or upwards, and it was also —_ 1876 
proved that the wooden foot-bridge was removed by the respon- Waxrrimp 
dents at their own cost from its original position some seven or PORE 
eight years ago, and that it still communicated between their Lex. 
premises and Dyehouse Lane. It was not proved by whom either 

of the said bridges had been repaired, or that they had ever been 

repaired by the respondents, except so far as the wooden foot- 

bridge was altered and repaired by them on its removal as afore- 

said. 

The respondents admitted that they had cleansed or paid for the 
cleansing of the stream called Chald or Ings Beck up to the middle 
thereof co-extensive with their premises. The respondents proved 
that the principal entrance used to their premises was from the 
street called Westgate, in Wakefield, and not from either of the 
bridges. 

The appellants contended, through their counsel, that the Chald 
or Ings Beck, was a fence bounding the respondents’ property ; 
and that, as the respondents had two communications from Dye- 
house Lane over the beck by means of an arched bridge for carts 
as well as foot-passengers, and a wooden bridge for foot-passengers, 
their premises fronted, adjoined, or abutted upon Dyehouse Lane, 
in respect of the whole of the frontage of their premises co-exten- 
sive with the stream called Chald or Ings Beck. 

The respondents contended through their solicitor that no part 
of their property fronted, adjoined, or abutted upon Dyehouse 
Lane, and produced a conveyance, dated the 11th of July, 1845, of 
the land and premises in respect of which the present claim was 
made: upon the conveyance was indorsed a plan of the premises 
purporting to be thereby granted. According to this plan, the land 
of the respondents extended only as far as the bank of the stream 
next their property. They further contended that no part of the 
stream called Chald or Ings Beck, or the two bridges crossing over 
it, formed part of the premises in the said conveyance mentioned ; 
that, as the principal entrance to their premises was from the street 
called Westgate, they could not be owners of premises fronting, 
adjoining, or abutting upon Dyehouse Lane within the meaning 
of the Act; that the centre of the stream formed the boundary 
‘between the township of Wakefield and the township of Alver- 
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thorpe-with-Thornes, and that, supposing the respondents had any 


Waxery right to the stream, it would only be as an easement to the centre 
ce ead thereof in the township of Wakefield, and that the other half of the 


LEE. 


said stream would therefore front, adjoin, and abut upon Dye- 
house Lane in the township of Alverthorpe-with-Thornes ; that the 
respondents could not maintain an action for damages done to the 
bridges crossing the stream, and that under the circumstances they 
could not be held liable to pay any proportion of the cost of repair- 
ing Dyehouse Lane, it being divided from their premises by the- 
stream as before mentioned. 

The appellants’ counsel argued in reply that, if the respondents 
were owners up to the middle of the stream, it was quite clear that 
they were owners up to the street, for the other half of the stream 
from the centre thereof was portion of the street, and therefore the: 
respondents’ premises fronted, adjoined, and abutted upon Dye- 
house Lane. 

The justices dismissed the complaint. 

The question of law arising upon the foregoing case was, whether - 
the respondents were liable to pay to the appellants a portion of 
the cost of sewering, levelling, paving, flagging, and channelling 
Dyehouse Lane. 


May 18. John Forbes, for the appellants. The decision of the- 
justices in dismissing the complaint was wrong. The respondents’ 
premises fronted, adjoined, and abutted upon Dyehouse Lane. 
The authorities bearing upon the subject support the contention. 
for the appellants: School Board for London v. Vestry of St. Mary, 
Islington (1), and Baddeley v. Gingell (2), are conclusive in their 
favour. heg.v. Newport Local Board of Health (3), establishes that 
the question of direct benefit is not material, and Mayor, &c., of 
Manchester v. Chapman (4), shews that even a wall standing on the 
respondents’ own ground would not separate their land from Dye- 
house Lane so as to exempt them from liability. 

Sanderson Tennant, for the respondents. The facts in the autho- 
rities cited on behalf of the appellants do not resemble those in the 
present case. The respondents have only an easement over the 


(1) 1Q.B. D. 65. (3) 3B. & S. 841; 82 L. J. (M.C.) 97. 
(2) 1 Ex. 319. (4) 87 L. J, GM.C.) 173. 
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stream, and cannot be charged in respect of it. Oldaker vy. Hunt (1), 
which at first may seem to shew that the respondents are adjoining 
owners, really turned upon the meaning of the word “interested ” 
in the Public Health Act, 1848, s. 145. But even if the respond- 
ents were seised of the whole bed of the stream, they would not be 
such owners of land as are liable to be charged, for they derive 
no benefit from their ownership: Plumstead Board of Works v. 
British Land Oo. (2) 
John Forbes replied. 
Cur. adv. vult. 


May 19. The following judgments were delivered :— 


Curassy, B. The question to be decided is whether the re- 
spondents’ premises have been brought within the terms of the 
69th section of the Public Health Act, 1848, and whether they 
can be said to be “ fronting, aljoining, or abutting upon ” Dyehouse 
Lane. The material facts may be shortly stated as follows: A 
narrow stream runs between the respondents’ premises and Dye- 
house Lane. It seems clear that the whole of the bed of this 
stream does not belong to the respondents, and the evidence 
before us tends to shew that their property does not extend further 
than the edge of the bank next their land. Two bridges form the 
means of communication between the respondents’ premises and 
the street ; one of them is of brick, but it was not clearly proved 
to whom it belonged; it had been only once crossed by a cart 
during ten years. The other bridge was of wood, and appeared to 
belong to the respondents, for they had removed it, and this act 
could only be justified on the ground of ownership. The re- 
spondents could for all practical purposes prevent any one from 
using the bridges without their consent. Upon these facts we 
have to determine whether the respondents are liable to pay the 
amount claimed from them. I do not consider the words used in 
the statute synonymous; I think that they were carefully in- 
serted, and that they have distinctive meanings. I think that the 
respondents’ premises do not “ abut” upon Dyehouse Lane, because 


(1) 6 D. M. & G, 376. plaining Lord Northbrook vy. Plumstead 
(2) Law Rep. 10 Q. B. 203; ex- Board of Works, Law Rep. 7 Q. B, 183. 
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the stream intervenes between them, and I do not think the 
~ bridges make any difference as to this. I may remark that if the 
» respondents’ premises do either front, adjoin, or abut upon Dye- 
house Lane, they will not be exempt from liability upon the 
ground that for practical purposes they gain no benefit from their 
proximity to the lane: owners and occupiers falling within the 
provisions of the statute are to be assessed according to their 
frontages, and the argument that those who derive no advantage 
are not bound to pay is not warranted by the words of the statute. 
This seems to be established by Reg. v. Newport Local Board of 
Health. (1) I hardly think that upon the facts stated the respond- 
ents’ premises fronted the lane. The most important word is 
“adjoining.” Now it seems to me that, as the stream is very small, 
the premises are not really separated from the lane, and may be 
said to adjoin. The question is substantially of fact, and the 
answer might be different if the stream had been so broad and 
deep as to require to be crossed ina ferry. I should be much 
disposed to abide by the view of the justices who had before them 
the materials for arriving at a proper conclusion, and to refrain 
from overruling their decision; but, as my learned Brothers concur 
in holding the judgment of the magistrates to be wrong, I do not 
dissent from the conclusion to which they have come. In my 
opinion, with the exception of the case which I have already men- 
tioned, the authorities cited in the course of the argument do not 
throw any light upon the question before us. The decision in 
Baddeley v. Gingell (2) turned upon the words of a different 
statute; the question was whether certain premises could be said 
to lie within a street ; it depended chiefly upon the circumstances 
that they had some frontage to it, and that the only mode of 
access to them was from the street. In School Board for London 
v. Vestry of St. Mary, Islington (8) the judges considered it the 
most material circumstance for their decision that the appellants’ 
ground had no other outlet except by passing into a street, and 
therefore they held that the buildings standing upon the appel- 
lants’ ground formed the street, though they were separated from 


(1) 8B. & 8. 841; 32 L. J. (M.C.) (2) 1 Ex. 319, 
97. (3) 1Q. B.D. 65. 
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it. The facts of the present case are widely different, and con- 1876 

sequently Baddeley vy. Gingell (1) and School Board for London v. waxurimp 

Vestry of St. Mary, Islington (2) have no bearing upon it. beste sc 
LEE. 


Grove, J. In my opinion the appellants are entitled to judg- 
ment. I quite admit that if the question to be decided were 
really of fact, we ought not to interfere with the decision of the 
magistrates ; but what we lave to determine is whether, upon the 
facts stated, the respondents’ premises are really “fronting, ad- 
joining, or abutting upon” Dyehouse Lane. Except in mathe- 
matics, it is difficult to frame exhaustive definitions of words; 
they must be construed with reference to the subject-matter to 
which they are applied. Now it is to be observed that the narrow 
stream is crossed by two bridges, and that these bridges are under 
the control of the respondents. There is for practical purposes no 
division by intervening land, and I think that the respondents’ 
premises may be said in popular language to abut upon the lane, 
for the bridges, so far as appears, are useful only to them; and I 
also think that they may be said to front the lane; and further, I 
do not say that they may not adjoin. 

I think that we may derive some assistance from the authorities 
cited before us. Baddeley v. Gingell (1) went much further than 
is requisite to support the view which I take; the houses rated in 
that case were situate in a yard, and were separated from the 
street by other buildings, and yet they were held to be within the 
street; the property of the present respondents is not divided from 
Dyehouse Lane by any intervening erections. A similar remark 
is applicable to School Board for London v. Vestry of St. Mary, 
Islington. (2) It was there held that buildings separated from a 
street by intervening houses “formed” the street, and the Lord 
Chief Justice seemed to be of opinion that “forming a street” 
must receive much the same construction as “ within a street.” 
Now if we take the view least favourable to the appellants, and if 
we hold that the respondents’ property does not extend beyond 
the bank immediately adjoining thereto, I still think the pre- 
mises “‘ front’’ and “abut upon” Dyehouse Lane: nothing like a 
wall or a fence exists between them. I think that the words of 


(1) 1 Ex, 319. (2)1Q.B.D 4 
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1876 the statute must be construed in their ordinary meaning, and that 
“Waxurrety the facts of the present case fall within them, 
TELE SE My Brother Field, who was present during the argument of this 
Loe. case, concurs in the result at which I have arrived, although he 


may not fully agree with all my reasons. 


Case remitted to Justices. 


Solicitors for appellants: Pitman & Lane, for Brown, Wilkin, & 
Scott, Wakefield. 

Solicitor for respondents: George Badham, for J. & J. E. 
Marsden, Wakefield. 


May 20. [IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 
THE MAYOR, ALDERMEN, AND BURGESSES OF SCARBOROUGH, 
AppeLtnaAnts; THE RURAL SANITARY AUTHORITY OF THE SCAR- 

BOROUGH POOR LAW UNION, Responpents. 


Nuisance—Abatement—Prohibition—Public Health Act, 1875 (88 & 39 Vict. 
€. 0D), $s. 91, 945,96. 

The appellants, who were the urban sanitary authority of S., deposited in a 
field ashes and refuse collected in S., in order that the same might be removed by 
certain farmers, with whom they had contracted for the purchase thereof: the 
appellants were not the owners or tenants of the field, and they exercised no 
control over the ashes and refuse after the same were deposited: the deposit 
formed a nuisance. An order was made under the Public Health Act, 1875, s. 96, 
by justices against the appellants, for the abatement of the existing nuisance 
and for the prohibition of its recurrence :— 

Held, that so much of the order as directed an abatement was bad, for it pre- 
scribed an act, the execution of which might involve the committal of a trespass ; 
but that so much of the order as prohibited a recurrence was good, for it was 
the appellants’ act which created the nuisance. 


CasE stated by two justices of the peace for the North Riding 
of Yorkshire, under 20 & 21 Vict. c. 43. 

At a petty session holden at Scarborough on the 23rd of March, 
1876, a complaint was heard, charging that on the 19th of Febru- 
ary then last there existed in or upon premises situate at Stone 
Haggs, in the township of Seamer, a nuisance, to wit, a deposit of 
foul manure, which was caused by the act of the appellants, who 
were the urban sanitary authority for the borough. At the hearing 


VOL. I. EXCHEQUER DIVISION. 345 


it was proved that a deposit of foul manure existed in a field 1876 
situate at Stone Haggs, in the township of Seamer, between the Mayor or — 
27th of December, 1875, and the 19th of February, 1876; that eeern ee 
the field was in the occupation of Ann Woodall and adjoined the Ra eee 
high road; that the heap of deposit was near to the fence adjoin- Avruorrry or 
ing the road, and about one hundred and fifty yards from the line ae a 
of railway from Scarborough to York; that the appellants by their 
servants, carts, and horses, led the manure and deposited it in the 
field in question; that there was a large daily traffic on the road 
adjoining the field containing the deposit, and that complaints had 
been made to the inspector of nuisances by persons using the road 
in question. It was also proved that the deposit was a nuisance, 
and injurious to health, and was so from the time it was tipped 
from the appellants’ carts into the field. 
On the part of the appellants it was proved that their foreman 
of the scavenging department had contracted for the sale of ashes, 
manure, and refuse collected in Scarborough to six farmers in 
Seamer and its neighbourhood, and for delivery thereof to them in 
the field in question; that the appellants had no interest either as 
owners or tenants of such field, but that the purchasers of the 
ashes paid the tenant for the use of the field for the purpose, and 
that the purchasers agreed to lead the ashes away to their respec- 
tive farms as soon as possible after delivery thereof by the appel- 
lants, or otherwise to cover up the ashes so as to prevent a 
nuisance ; that the purchasers contracted to pay the appeilants an 
agreed sum for every ton of ashes delivered in the field, and that 
after delivery thereof the ashes remained subject to the exclusive 
order of the respective purchasers ; that the deposit referred to in 
the complaint was made by authority of the appellants under the 
contract above mentioned, and by the order of the purchasers. 
On the part of the respondents it was urged that the appellants 
having themselves, by their servants and vehicles, led and deposited 
the manure in the field in question, were liable, and that under 
s. 255 of the Public Health Act, 1875, which provides that, where 
any nuisance appears to be wholly or partially caused by the acts 
or defaults of two or more persons, proceedings may be taken 
against any one of them, the appellants, notwithstanding any 
default on the part of the farmers contributing to increase the 
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nuisance, might be called upon to abate the same, and the recur- 
rence thereof might be prohibited. . 

On the part of the appellants it was contended that, as they 
deposited the ashes in the field under the contract referred to and 
by order of the purchasers, upon the deposit the delivery was 
complete to such purchasers, and that after the delivery the appel- 
lants ceased to have control or responsibility in respect of such 
deposit; and that as they were neither owners nor occupiers of 
the field, the appellants had themselves no power to remove the 
deposit or to comply with any order which might be made for the 
abatement of the nuisance complained of. 

The justices adjudged the charge to be proved, and ordered the 
appellants, within one calendar month from the date of their order, 
or a true copy thereof, to abate the nuisance by covering over or 
disinfecting the deposit, or so much thereof as then remained in 
the field, so that the same should no longer remain a nuisance or 
injurious to health. And the justices being satisfied that, notwith- 
standing the nuisance might be abated, the same was likely to 
recur on the premises, did by the same order prohibit the appellants 
from causing or permitting any foul manure or other matter to be 
deposited upon the said premises in such manner as to cause the 
recurrence of the nuisance. The question submitted for this Court 
was, whether on the facts above stated the appellants were liable 
to be called upon to abate the nuisance complained of, in manner 
and form as directed in the said order, and thereafter to discon- 
tinue the delivery of the ashes on the field in question. 

If the.Court should be of opinion that the order had: been 
legally and properly made, and the appellants were liable as 
aforesaid, then the order was to stand; but if the Court should 
be of a contrary opinion, then the complaint was to be dismissed. 


A. W. Simpson, for the appellants. The order is wholly bad, and 
cannot be maintained under the Public Health Act, 1875, ss. 91, 
94,96.(1) The appellants did not create the nuisance complained 


(1) By the Public Health Act, 1875 nuisance or injurious to health... 
(88 & 39 Vict. c. 55), s. 91, “For shall be deemed to be nuisances liable 
the purposes of this Act... (4.) any to be dealt with summarily in manner 
accumulation ‘or deposit which is a provided by this Act: provided, first, 


VOL: f. EXCHEQUER DIVISION. 


347 


of; no evidence appears to have been given that the manure 1876 
was Offensive whilst it was conveyed to the field, and the tipping yfayor or ~ 
was a matter which lasted but for an instant, and after the tipping acu ee 
the appellants had no control over the deposit; but by this order _Ruran 
they are made liable for the negligence of the purchasers in allow- Peeseiire 
ing the deposit to accumulate ; the reasoning of Bramwell, B., in S4*200U6# 
Murphy y. Caraili (1), is very much in the appellants’ favour. 

[Cieaspy, B. The manure isa nuisance from the very moment 
when it is tipped at the heap. | 

The appellants are not tenants of the field; and the authorities 
shew that it is only the occupier of the place where a nuisance 
exists who can be held responsible for injury arising therefrom ; 
even a lessor is not liable for a nuisance during the currency of 
the lease, unless perhaps he has let the property knowing that the 
nuisance then existed: Gwinnell v. Hamer. (2) ‘The appellants 
have not been guilty of any wrong, and, therefore, no duty is im- 
posed upon them to take care of the manure after it has passed 
out of their possession: Brown yv. Mallett. (8) They are a public 
body discharging duties important to be fulfilled for the public 


that a penalty shall not be imposed on 
any person in respect of any accumu- 
lation or deposit necessary for the 
effectual carrying on any business or 
manufacture, if it be proved to the 
satisfaction of the Court that the ac- 
cumulation or deposit has not been 
kept longer than is necessary for the 
purposes of the business or manufac- 
ture, and that the best available means 
have been taken for preventing injury 
thereby to the public health.” 

Sect. 94: “On the receipt of any 
information respecting the existence of 
a nuisance the local authorities shall, 
if satisfied of the existence of a nui- 
sance, serve a notice on the person by 
whose act, default, or sufferance the 
nuisance arises or continues, or, if such 
person cannot be found, on the owner 
or occupier of the premises on which 
the nuisance arises, requiring him to 
abate the same within a time to be 


specified in the notice, and to execute 
such works and do such things as may 
be necessary for that purpose.” 

Sect. 96: “If the Court is satisfied 
that the alleged nuisance exists, or that 
although abated it is likely to recur on 
the same premises, the Court shall 
make an order on such person requir- 
ing him to comply with all or any of 
the requisitions of the notice, or other- 
wise to abate the nuisance within a 
time specified in the order, and to do 
any works necessary for that purpose ; 
or an order prohibiting the recurrence 
of the nuisance, and directing the exc- 
cution of any works necessary to pre- 
vent the recurrence; or an order both 
requiring abatement and prohibiting 
the recurrence of the nuisance.” 

(1) 3H. & C. 462, at p. 466, 

(2) Law Rep. 10 C, P. 688. 

(3) 5 C. B. 599. 
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1876 benefit ; and if the order of abatement and prohibition be allowed 
Mayor or to stand, they will be seriously hampered in the performance of 


SQ . ° 
moanponouss the functions assigned to them. 
Rura [Grove, J. So far as appears from the statements in the case, 
SANITARY 


Avrnorrry or the appellants may take other means of disposing of the ashes and 

SCARBOROUGH. | fuse collected in Scarborough, and may thereby avoid the creation 
of a nuisance. They cannot rely upon the maxim, Nemo tenetur 
ad impossibilia. | 

James Paterson, for the respondents. 

[Creassy, B. That part of the order which relates to a pro- 
hibition of the recurrence of the nuisance appears to be good ; but 
it seems difficult to support that part which directs an abatement. 

Grove, J. How is an order to be enforced which perhaps can- 
not be obeyed without committing a trespass? (1) | 

In Brown vy. Bussell (2) an order was upheld directing the ap- 
pellant to abate a nuisance which did not exist upon his own land. 

[Grovez, J. That case is not in point; for there the appellant 
was to execute upon his own premises what was necessary to pre- 
vent the nuisance ; here the appellants have no power to go into 
the field to remove or cover up the deposit without the occupier’s 
consent. | 

If the order stands as to the abatement, the appellants will pro- 
bably find means to comply with it. 


CieasBy, B. The order consists of two parts, the one as to 
abatement, the other as to prohibition; I think the former clearly 
bad, the latter clearly good. Upon the facts stated, it is quite 
plain that a nuisance was created by the appellants; the deposit 
of the manure necessarily involved the accumulation of matter 
injurious to the public health: the act of depositing the ashes and 
refuse was the act of the appellants, and therefore they were 
rightly directed to discontinue it; but as they are not occupiers of 
the field, they cannot lawfully be ordered to abate the nuisance 
by covering over or disinfecting the heap. 


(1) In London and South Western grant an injunction, which could not 
ity. Co. v. Webb, 15 C. B. (N.S.) 450, be obeyed without committing a tres- 
the Court of Common Pleas refused to pass. 

(2) Law Rep, 3 Q, B, 251, 


VOL. I. EXCHEQUER DIVISION. 349 


Grove, J. I am of the same opinion. Itis the duty of the 1876 
appellants to find some place where the ashes and refuse may be  yrayor or 
deposited without creating a nuisance ; it is not stated in the case weet 
that they have taken the best available means for preventing —Rvrat 
injury to the public, so as to bring themselves within the protec- ten. 
tion of the first proviso in s. 91 of the Public Health Act, 1875; Benno ee 
for anything that appears, many other means may exist whereby 


the refuse may be carried away from Scarborough without pro- 


ducing inconvenience to any one; therefore the part of the order 
prohibiting the recurrence of the nuisance must stand. I think, 
however, that the part directing abatement of the existing nuisance 
cannot be upheld; for it directs the performance of that which 
may be illegal. The order is good in part, and also bad in part. 


Order quashed as to abatement ; confirmed as 
to prohibition. 


Solicitor for appellants: Lammin. 
Solicitors for respondents: Sharp & Ullithorne. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] May 26. 


READ, ApprrtLtant; PERRETT, Responpent. 


Procedure before Justices—Power to reject trrelevant Hvidence—“ Obstruction in 
any Thoroughfare” — Metropolitan Police Act (2 & 3 Vict. c, 47), s. 60, 
subs. 7. 


A penalty is imposed by 2 & 3 Vict. c. 47, s. 60, subs. 7, upon every person 
“ who shall set up or continue any.... projection from any.... part of any 
....shop....so as to cause any... . obstruction in any thoroughfare.” 

The appellant was summoned before a metropolitan police magistrate for an offence 
against the foregoing enactment. It was proved that he used affixed to the front 
of his shop a moveable show-board, 113 inches of which projected at a height of 
2 feet 3 inches over the footway of the street, which was 36 fect 8 inches wide. 
The appellant proposed to call witnesses to prove that they were not incommoded 
by the projection; but the magistrate refused to hear them, and convicted the 
appellant :— 

Held, that the magistrate had power to reject the evidence proposed to be ad- 
duced as irrelevant, and that the conviction must be affirmed. 


CasE stated by a metropolitan police magistrate, under 20 & 21 
Vict. c. 43. 
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1. On the 25th of March, 1876, the appellant appeared to 
answer a complaint charging that he did on the Ist of March, 1876, 
and on divers other days, set up and continue a show-board, being 
a projection from the front of the shop No, 40, Pitfield Street, so 
as to cause an annoyance and obstruction in the said thoroughfare, 
contrary to the Metropolitan Police Act, 2 & 3 Vict. c. 47. 

2. By s. 60, subs. 7, of that Act, a penalty of 40s. may be 
imposed on every person “ who shall set up or continue any pole, 
blind, awning, line, or any other projection, from any window, 
parapet, or other part of any house, shop, or other building, 
so as to cause any annoyance or obstruction in any thorough- 
fare.” 

3. The appellant was a pork butcher, carrying on his business at 
No. 40, Pitfield Street, and he used affixed to the front of his shop 
a show-board being twelve inches in width, eleven and a half of 
which projected at a height of two feet three inches over the public 
footway. The show-board was moveable, and was taken down at 
night and on Sundays. The width of the pavement facing the 
appellant’s shop was seven feet four inches, and the width of the 
street from the external walls of the houses on either side was 
thirty-six feet eight inches. 

4, It was proposed for the prosecution to call witnesses to prove 
that they were incommoded by the said projection, and for the 
defence to call witnesses to prove that they were not so incom- 
moded ; but the magistrate declined to hear either set of witnesses, 
being satisfied by the facts stated in the 8rd paragraph of the 
case, that the show-board was an obstruction within the meaning 
of the statute, although he might have come to a different conclu- 
sion had the projection been placed above the range of human 
stature. Accordingly, he ordered the appellant to pay a fine of 
10s. 

The question for the opinion of this Court was, whether the 
magistrate could lawfully find that the show-board was an obstruc- 
tion within the meaning of the statute without hearing the wit- 
nesses tendered by the appellant. 

If the Court should be of that opinion, the conviction was to be 
affirmed : if not, the case was to be remitted to the magistrate, or 
dealt with as the Court might direct. 
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MeIntyre, Q.C. (Hollings with him), for the appellant. The 
question whether the show-board was an obstruction in the 
thoroughfare was as to a matter of fact, and therefore the magis- 
trate was bound to hear evidence that the board did not cause 
inconvenience to persons passing along the street; but upon the 
facts stated in the 8rd paragraph he assumed as matter of law 
that an obstruction was created, and that the presumption arising 
upon those facts could not be displaced by the evidence proposed 
to be adduced. It is submitted that he could not refuse to allow 
the appellant’s witnesses to give evidence, and that the case has 
not been fully heard by him. But even if the question were one 
of law, the conviction cannot be upheld; for, by the Metropolitan 
Building Act, 1855 (18 & 19 Vict. c. 122), s. 26, subs. 2, “in any 
street or alley of a width greater than thirty feet any shop-front 
may project ten inches and no more:” in the present case, as the 
show-board projected only eleven and a half inches in a street of 
more than thirty feet wide, the supposed obstruction was merely 
an encroachment of one and a half inches; this is insufficient to 
support the magistrate’s decision; for the maxim applies, De 
minimis non curat lex. 

Lanyon (H. B. Mugliston with him), was not called upon to 
argue for the respondent. 


CieasBy, B. We do not think it necessary to hear any argu- 
ment for the respondent. In the view taken by the magistrate 
the complaint has been fully heard. As it was not proposed to 
controvert the facts stated in the 3rd paragraph, I think that 
the magistrate could lawfully find the obstruction to be proved 
and reject the evidence of the appellant’s witnesses as irre- 
levant ; it might well be that the evidence would produce no 
effect upon his mind, for it really consisted of little more than 
statements of opinions. Whilst the facts in the 3rd paragraph 
remained undisputed, he was entitled to say that no evidence to be 
adduced by the appellant would alter his view that an obstruction 
existed. 


Grove, J. I am of the same opinion. If there had been 
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1876 any doubt whether the show-board did project into the street and 
Ran the magistrate had refused to ‘hear evidence as to this point, the 
paras Neeee would have assumed a very different aspect; but whilst the 
facts in the 8rd paragraph were not in controversy, I am at a 

loss to see how the magistrate could have come to any other 


conclusion. 


FIeLp, J., concurred. 
Judgment for the respondent. 


Solicitor for appellant: W. H. Orchard. 
Solicitors for respondent: Miles & Lockyer. 


AU [IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


CODD, Aprettant; CABE, RESPONDENT. 
Arrest— Warrant— Offence less than Felony. 

When a warrant has been issued to apprehend a person for an offence less than 
felony, the police officer who executes it must have the warrant in his possession 
at the time of arrest. 

The appellant was summoned to answer an information charging him with 
trespass in pursuit of conies ; as he did not appear in obedience to the summons, a 
warrant was issued for his apprehension, The respondent, being a police officer 
to whom the warrant was directed, but not having it in his possession, attempted 
to arrest the appellant, who thereupon committed an assault upon him :— 

Held, that the appellant could not be convicted upon an information charging 
him with assaulting the respondent in the execution of his duty. 


CasE stated by justices of the peace for Devonshire under 20 & 
21 Vict. ec. 43. 

At a petty sessions, holden at Totness, on the 20th of December, 
1875, an information was heard, charging that the appellant, on 
the 16th of October, 1875, unlawfully did assault the respondent, 
he then being one of the constables for the county of Devon, duly 
appointed and in the due execution of his office and duty as such 
constable. 

It was proved that the appellant was summoned to answer an 
information laid before a justice for Devonshire, and charging him 
with a trespass in the daytime in search of conies, and that he was 
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duly served with the summons, but that he failed to appear in 


obedience thereto ; thereupon a warrant, on the 6th of April, 1874, 


was issued for his apprehension and placed in’the hands of one of 
the Devon county constables. The appellant was a miner, and 
then resided in the parish of Stoke Gabriel, which adjoined the 
parish of Berry Pomeroy, where the offence of trespassing in 
search of conies had been committed. The warrant to apprehend 
was addressed: “To the constables of the parish of Stoke Gabriel, 
in the county of Devon, and to all other peace officers in the said 
county.” In accordance with the usual regulation, when a war- 
rant was issued by a magistrate for the apprehension of a person, 
the constables throughout the county were informed through the 
chief constable that a warrant was in existence for the apprehen- 
sion of the appellant. 

The appellant was not met with by the police until the 16th of 
October, 1875, when the respondent in uniform met the appellant 
in the parish of East Portlemouth, in the county of Devon, and 
said to him: “Is your name William Codd?’ The appellant 
answered “ Yes.” The respondent then said: “I apprehend you 
under a warrant for not appearing at a Totness petty sessions to 
answer a summons, and you must go with me.” ‘The appellant 
said in reply: “Not to-day.” ‘There was no evidence that the ap- 
pellant made any demand to see the warrant, but the warrant at 
that time was not in the personal possession of the respondent. 
The respondent then endeavoured to apprehend the appellant, 
who used great violence in resisting the attempted arrest, and in- 
flicted serious injuries upon the respondent. For the time the 
appellant effected his escape, but he afterwards surrendered himself 
into the custody of the police. 

The solicitor for the appellant took the objection that the at- 
tempted arrest was illegal, because the warrant of the 6th of 
April, 1874, was not in the possession of the respondent when he 
attempted to arrest the appellant, and therefore he was not at 
that time acting in the execution of his duty as constable. 

The justices convicted the appellant, and adjudged him to be 
imprisoned in the Devon county gaol, and there to be kept to 
hard labour for six months. (1) 

(1) Under the Prevention of Crimes Act, 1871 (34 & 85 Vict. c. 112), s. 12. 
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The question for the opinion of this Court was, whether the war- 
rant of the 6th of April, 1874, having been issued by a justice of 
the peace for the county of Devon for the apprehension of the 
appellant for disobeying a summons, and being in the hands of 
the Devon county constabulary, the respondent, as one of the 
officers of the same force, being then on duty in uniform, but not 
having the warrant in his own personal possession at the time of 
the attempted arrest, was legally justified in attempting to arrest 
the appellant. 


April 28. W. M. St. Aubyn, for the appellant. The conviction 
for the assault upon the respondent cannot be upheld; the facts 
of this case cannot be distinguished in principle from those in 
Galliard y. Laxton. (1) The offence for which the summons had 
been issued had been committed long before the respondent 
endeavoured to take the appellant into custody; therefore the 
attempted arrest was illegal: Reg. v. Marsden. (2) 

[BramMwe tL, B. That case turned upon the circumstance, that 
the original offence having ceased there was no fresh pursuit; it 
has no bearing upon the present facts. | 

The appellant had not been guilty of felony; the offence in 
respect of which he had been summoned was punishable sum- 
marily; and as he had been duly served with the summons, he 
might have been convicted in his absence, when he failed to ap- 
pear in obedience thereto (3); this shews that he ought not to be 
treated as a criminal, and that the respondent ought not to have 
attempted to arrest him without having the warrant in his pos- 
session. 

M. W. McKellar, for the respondent. In Galliard v. Laxton (1) 
the warrant to arrest was issued for the non-payment of money 
under a bastardy order ; it was in the nature of civil process, and 
very much resembled a writ of capias ad satisfaciendum ; therefore 
the officer was bound to have it with him. when he attempted to 
arrest the person named in it. The distinction is between civil 
and criminal-process ; if the arrest be for a crime, it is not neces- 
sary that the constable should have the warrant in his posses- 


(1) 2B. &8. 363; 81L.J.(M.C.) — (2) Law Rep. 10. ©. R. 181. 
123, (3) Under 11 & 12 Vict. . 43, s. 2, 
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sion; and a game trespass is clearly a criminal offence: Cattell v. 
Ireson. (1) It is only requisite that the warrant should be pro- 
perly directed. In Reg. v. Sanders (2) Kelly, C.B., said: “If the 
warrant had been specially directed to the police constable, or 
generally to all other constables and peace officers of the division, 
the arrest would have been lawful.” Here the warrant was with- 
out doubt properly directed. 

[BramMweELL, B. Meg. vy. Sanders (2) does not assist the conten- 
tion for the respondent ; for in that case the constable had the war- 
rant in his possession at the time of the assault ; the remark of the 
Lord Chief Baron must be understood to have been uttered with 
reference to the facts proved at the trial. | 

It is submitted that as the appellant was well aware of the reason 
why the respondent wished to arrest him, there was no necessity 
to give further intimation thereof by producing the warrant: in 
1 East P. C. 319, it is said: “It was ruled in Mackalley’s Case (3), 
that if the party know the officer and his business, it is not neces- 
sary to give express notice thereof.” 

[Drenmay, J. In Reg. v. Chapman (4), Hannen, J., followed the 
authority of Galliard vy. Laxton. (5)| 


W. M. St. Aubyn, did not reply. 
Cur. adv. vult. 


April 29. The following judgments were delivered :— 


BraMwWELL, B. The conviction was wrong, and must be quashed. 
The warrant to arrest the appellant had been issued in respect 
of an offence punishable upon summary conviction (6); and I 
think that Galliard v. Lazton (5) is in point to shew that, as 
regards the possession of the warrant by a police officer at the time 
of taking into custody, no difference exists between arrest upon 
civil process and arrest for crime other than felony. In the judg- 
ment delivered in the case which I have mentioned, the distinc- 
tion is drawn between arrest for felony and arrest upon other 
grounds; and the reason is that a police officer can always arrest 


(1) E. B, & E. 91. (5) 2B. & 8. 363; 31 L. J. (M.C.) 
(2) Law Rep. 1 C. ©. R. 75. 128. 
(8) 9 Rep. 69. (6) Under 1 & 2 Wm. 4, c. 32, s. 30. 
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and detain a person whom he reasonably suspects to have com- 
mitted felony (1), but as a general rule, subject to certain excep- 
tions mostly created by statute, he cannot arrest without warrant 
a person not charged with felony. I have always held it to be 
clear law that a person not charged with felony shall have the 
opportunity of seeing the warrant when he is taken into custody ; 
and I should have arrived at the conclusion that the present 
appellant is entitled to judgment, even although there had been 
no authority in his favour. We have consulted some of the other 


judges, and they agree with us that the decision of the justices 


cannot be upheld. Although the appellant displayed great vio- 
lence, yet it is not expressly found by the justices that he used 
more force than was necessary to prevent his apprehension, which 
was unlawful; and, therefore, as the case stands, he has not been 
guilty in law of even a common assault. 


Mettor, J. I quite agree with the view which has just been 
expressed by my Brother Bramwell. I think that Galliard v. 
Laxton (2) was well decided, and is an authority which we ought 
to follow. Whenever a warrant has been issued to arrest a person. 
charged with an offence in respect of which he cannot be appre-. 
hended without a warrant, the police officer must have the warrant 
in his possession at the time when he executes it; if he has not,. 
the arrest will be illegal. 


DenmAN, J. The general rule is, that in felony a police con- 
stable may arrest without a warrant, that in offences of a lesser 
degree he cannot: it follows, therefore, that when a warrant has. 
been issued for an offence punishable upon summary conviction, 
the officer executing it ought to have it in his possession, ready to 
be produced if it is asked for. In Gialliard v. Lawton (2) the dis-- 
tinction was drawn between arrests for felony and arrests for other: 
matters; and it is plain from that case that arrests for offences 
less than felony stand upon the same footing as arrests upon civil 
process. The case which I have mentioned was followed by 

(1) See Beckwith v. Philby, 6 B.& picion, see Hogg v. Ward, 3 H.& N. 


C. 635; as to what is reasonable sus- 417. 
(2) 2B. & 8. 863; 31 L. J. (M.C.) 123. 
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Hannen, J., in Reg. v. Chapman (1), and I cannot doubt that it 
enunciates a correct principle. The respondent was not in the 
execution of his duty, and the information was not proved. The 
conviction must be quashed. 

Judgment for the appellant. 


Solicitors for appellant: HE. W. & BR. C. Mote, for Carter & Son, 
Torquay. 

Solicitors for respondent: Parkers, for Hooper & Michelmore, 
Newton Abbott. 


[IN THE COURT OF APPEAL. ] 


GADD v. HOUGHTON anp Anoruer. 
Principal and Agent—Sale of Goods—Broker making Sold-note “on Account 
of” foreign Principal—Personal Liability of Broker. 


Fruit brokers in Liverpool gave a fruit merchant the following sold-note :— 
“ We have this day sold to you on account of James Morand & Co., Valencia, 
2000 cases Valencia oranges, of the brand James Morand & Co., at 12s. 9d. per 


case free on board,... .” and signed it without any addition. The pur- 
chaser having brought an action against the brokers for non-delivery of the 
oranges :— 


Held, reversing the decision of the Exchequer Division, that the words “ on 
account of James Morand & Co.” shewed an intention to make the foreign prin- 
cipals, and not the brokers, liable, and that the brokers were not liable upon the 


contract. 
Paice v. Walker (Law Rep. 5 Ex. 173) commented on. 


THIS was an action for non-delivery of oranges sold by the 
defendants to the plaintiff. At the trial before Pollock, B., at the 
Liverpool spring assizes, 1875, the following facts were proved:—The 
plaintiff, a fruit merchant in Liverpool, having had some commu- 
nication with the defendants, who were fruit: brokers in Liverpool, 
as to the purchase of oranges with the brand of James Morand & 
Co., wrote to the defendants on the 4th of November, 1874, as 
follows :—“ Please telegraph out an order on my account for 2000 
cases Valencia oranges (all 420s) of the brand James Morand & 
Co. Shipment from commencement of season to not later than 
the 7th of December next, at 12s. 9d. per case, f. 0. b.” The 

(1) 12 Cox, C. C. 4. 


June 20. 
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defendants accordingly telegraphed to James Morand & Co. at Va- 
lencia, in Spain, that they had this offer, and having on the 7th of 
November received a reply by telegram from Morand & Co. that 
they accepted the offer, the defendants, on the 9th of November, 
wrote to the plaintiff as follows :—‘‘Mr. George Gadd. We have 
this day sold to you on account of James Morand & Co., Valencia, 
2000 cases Valencia oranges (all 420s) of the brand ‘ James 
Morand & Co.’ at 12s. 9d. per case, free on board. Shipment 
from commencement of season, to not later than 7th of De- 
cember next. Payment as usual. J.C. Houghton & Co.” The 
contract not having been performed, the plaintiff brought this 
action. The defendants’ counsel contended that upon this con- 
tract Morand & Co., and not the defendants, were liable, and they 
called several brokers and other witnesses, who gave evidence of 
usage in Liverpool as to the non-liability of brokers upon con- 
tracts in the present form, but the evidence became immaterial in 
the view taken of the contract by the Court of Appeal. A 
verdict was then entered for the defendants, with leave to the 
plaintiff to move to enter it for him, on the ground that the de- 
fendants were personally liable on the contract, the damages, if 
necessary, to be settled by a referee. 

An order nisi having been obtained accordingly, was, after 
argument on the 11th of January, 1876, made absolute by the 
Exchequer Division (Kelly, C.B., Pollock and Huddleston, BB.), 
on the ground that the case was undistinguishable from Pavce v. 
Walker. (1) 

From this decision the defendants appealed. 


Benjanun, Q.C., and Bigham, for the appellants, referred to 
Cropper v. Cook (2), Paice v. Walker (1), and to Southwell v. Bow- 
ditch. (3) [The arguments as to the admissibility and effect of 
the evidence of usage are omitted as immaterial, the Court of 
Appeal holding that the defendants were not liable, without refer- 
ence to that usage. | 

Herschell, Q.C., and M‘Connell, for the plaintiff. The defend- 
ants having signed the contract in their own name without qualifi- 


(1) Law Rep. 5 Ex. 173. (8) 1 C. P. D, 100, and on appeal, 
(2) Law Rep. 3 C. P. 194, 374. 
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cation are prima facie liable personally: see the note to Thomson 
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v. Davenport. (1) It is not sufficient for an agent to state that he Gapp 


is agent: per Lord Campbell in Parker v. Winlow (2); the inten- 
tion to bind the principal and not the agent should clearly appear 
from the agent’s signature, as in Deslandes v. Gregory. (8) When, 
as here, the principal is a foreigner, residing abroad, the presump- 
tion is, to say the least, stronger that it is intended to make the 
agent responsible: Lennard y. Robinson (4), and Story on Agency, 
7th ed., ss. 268, 290, 400. 


James, L.J. I think the judgment of the Exchequer Division 
ought to be reversed. The case is not, in my opinion, in any way 
governed by Paice v. Walker (5), for whatever the decision was in 
that case upon the words “ as agents,” the words in the present case, 
“on account of,” are not at all ambiguous, and it would be impos- 
sible to make them words of description. The ratio decidendi in 
Paice v. Walker (5) was that, having regard to the contract and all 
the circumstances of the case, the words “as agents” must be 
considered as merely describing or intimating the fact that the 
defendants were agents, and did not amount to a statement that 
they were making a bargain: “on account of” another person. 
Those are the very words used in the present case. When a man 
says that he is making a contract “ on account of” some one else, 
it seems to me that he uses the very strongest terms the English 
language affords to shew that he is not binding himself, but is 
binding his principal. As to Paice y. Walker (5), I cannot con- 
ceive that the words “as agents” can be properly understood as 
implying merely a description. The word “as” seems to exclude 
that idea. If that case were now before us, I should hold that the 
words “as agents” in that case had the same effect as the words 
“on account of” in the present case, and that the decision. in that 
case ought not to stand. I do not dissent from the principle that 
a man does not relieve himself from liability upon a contract by 
using words which are intended to be merely words of description, 


(1) 28m. L. C. 6th ed. 344. (3) 2B. & B.602; 29L. J.(Q.B,) 93. 
(2) 7 BE. & B, at p. 947; 27 L. J. (4) 5H. & B. 125; 24 L. J. (Q.B.) 
(Q.B.) at p. 52. 276. 


(5) Law Rep. 5 Ex. 173. 
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but I do not think the words “as agents” were words of descrip- 


* 


~ tion. ‘ 


Mexuisu, L.J. I am of the same opinion, The question is 
whether, on the true construction of this contract, Houghton & Co. 
sold the goods themselves or entered into a contract on behalf of 
Morand & Co. The language used must be interpreted accord- 
ing to its plain and natural meaning. As is said in the note to 
Thomson v. Davenport (1), when a man signs a contract in his own 
name he is prima facie a contracting party and liable, and there 
must be something very strong on the face of the instrument to 
shew that the liability does not attach to him. But if there are 
plain words to shew that he is contracting on behalf of somebody 
else, why are we not to give effect to them? I can see no difference 
between a man writing “I, A. B., as agent for C. D., have sold to 
you,” and signing “A, B.;” and his writing, “I have sold to you” and 
signing “A. B, for C. D. the seller.” When the signature comes at 
the end you apply it to everything which occurs throughout the 
contract. If all that appears is that the agent has been making a 
contract on behalf of some other person, it seems to me to follow 
of necessity that that other person is the person lable. This is 
one of the simplest possible cases. How can the words “on account 
of Morand & Co.” be inserted merely as a description? The words 
mean that Morand & Co. are the people who have sold. It follows 
that the persons who have signed are merely the brokers and are 
not liabie. I agree also that the circumstances of Paice vy. Walker (2) 
are to be distinguished from the present, and that the judgment 
of the Exchequer Division ought to be reversed. 


BAGGALLAY, J.A., concurred, 


Quain, J. The case appears to me plain. It seems extra- 
ordinary that there should be any doubt whether this binds the 
principal or the agent. It is said that in order to relieve the agent 
from liability, he must sign “as agent” or “on account of ” 
Morand & Co. I cannot see the necessity for adding those words 
to the signature if you can gather from the contract that he makes 
it on account of Morand & Co. Those words at the end of the 


(1) 2Sm. L. C, 6th ed. 344, (2) Law Rep. 5 Ex. 173. 
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signature would add nothing to what has been stated in the body 
of the contract. The agent, therefore, does not render himself 
personally liable by not adding them. 


ARCHIBALD, J. Iam of the same opinion. The usual way in 
which an agent contracts so as not to render himself personally 
liable is by signing as agent. That, however, is not the only way, 
because, if it is clear from the body of the contract that he con- 
tracted only as agent, he would save his liability. No words could 
be plainer than the words “on account of Morand & Co.” to shew 
that the defendants contracted only as agents. 

I also agree that Paice v. Walker (1) is to be distinguished from 


this case. 
Judgment reversed and rule discharged. 


Solicitors for plaintiff: Johnson & Weatherall, for Snowball, 
Copeman, & Smith, Liverpool. 

Solicitor for defendants: EH. Byrne, for Whitley & Maddock, 
Liverpool. 


PRESTON axp Oruers v. LAMONT. 


Practice—Service of Writ out of Jurisdiction—Pleading to Jurisdiction—Rules 
of Court, 1875, Order II., Rules 4,5; Order XI., Rules 1, 3. 


The question whether the subject-matter of an action is such that service of a 
writ out of the jurisdiction ought to be allowed under the Rules of Court, 1875, 
Order XI., is a question for the decision of a judge at chambers, subject to appeal, 
and the defendant cannot raise it by statement of defence. 


TuIs was an application to strike out the statement of defence 
as wholly bad. 

In the statement of claim the plaintiff sought to recover the 
price of goods sold and delivered. 

The statement of defence contained the following allegations :— 
The action was commenced on the 18th of January, 1876, by a 
writ in the form given by the Rules of Court, 1875, Appendix A., 
Part 1, Form 2, under colour of Order IL, Rules 4, 5, and 
served on the defendant at Glasgow, in Scotland. The action is 
brought to enforce, or for the breach of, contracts made at Glasgow, 


(1) Law Rep. 5 Ex. 178. 
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and wholly out of the jurisdiction of this Court. There never was 
any breach within the jurisdiction. None of the circumstances 
mentioned in Order II., Rule 1, exist. The defendant was born 
in Scotland, a subject of the Queen, of parents who were also such 
subjects, and was, long before and at the time of the issue of the 
writ and has thenceforth been, resident and domiciled in Scotland 
alone, and has not been during the same period resident or domi- 
ciled in England or within the jurisdiction. The defendant is 
entitled to all the privileges and immunities secured to Scottish 
subjects of the Queen by statutes uniting the kingdoms of Eng- 
land and Scotland. Even if any of the circumstances mentioned 
in Order IL, Rule 1, existed, the subject-matters of the action are 
alleged debts or breaches of contracts by non-payment of money, 
over which, when the Judicature Act, 1873, was passed, no Court 
of Equity had jurisdiction, but which were wholly within the ex- 
clusive jurisdiction of the Courts of common law. No Court, the 
jurisdiction whereof is transferred to or vested in this or any 
Court by the Judicature Acts, 1873 or 1875, nor any other Court 
save Courts established in Scotland, had, up to the passing of the 
Judicature Act, 1873, any jurisdiction or cognizance over such 
subject-matters as those in this action exerciseable by process in 
Scotland, or having any validity in Scotland, or as regards persons 
living in Scotland. No jurisdiction capable of being so exercised 
was transferred to or vested in this Court by s. 22 of the Judica- 
ture Act, 1873. Several of the Courts of Justice in Scotland, and 
in particular the Court of Session at Edinburgh, have complete 
jurisdiction over all the subject-matters of this action and the 
defendant, and can do complete justice herein. 

It appeared that the plaintiff had, under Rules of Court, 1875, 
Order IL., Rules 4, 5, and Order XI., Rule 1, by leave of a judge, 
issued the writ and served it on the defendant in Glasgow. The 
defendant appeared to the writ and some time afterwards applied 
to set aside the writ and service on the ground that the case 
did not come within Order XI., Rule 1. The judge at chambers 
refused to make any order, on the ground that the defendant 
had appeared and the application was too late. On the 29th of 
May this decision was affirmed on appeal by the Exchequer Divi- 
sion (Kelly, C.B., Cleasby, B.) on the same ground, and also on 
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the ground that there was a breach of contract within the juris- 
diction so as to bring the case within Order XI., Rule 1. 


Cyril Dodd, for the plaintiff, in support of the application to 
strike out the statement of defence, teferred to 4 Anne, c. 16, s. 11; 
to the Rules of Court, 1875, Order XIX., Rule 13, abolishing 
pleas and defences in abatement; and to Ha parte Robertson (1) 
and Drummond v. Drummond. (2) ° 

C. Crompton, for the defendant. This isa plea to the jurisdiction. 
The question of jurisdiction is one of fact which ought to be tried 
by a jury and not by a summary decision at chambers upon affida- 
vits. Suppose the subjeet-matter of this action were land upon the 
Scotch border and the defendant desired to raise the question 
whether the land was on the English side, so as to bring the case 
within Order XI., Rule 1; it cannot have been intended by the 
Rules of Court, 1875, that that question of fact should be deter- 
mined summarily by a judge or master at chambers. 


BRAMWELL, B. If the defence were plausibly good it ought to 
be allowed, but it is manifestly bad. It is not really a plea to 
the jurisdiction, it is a plea to the propriety of the service of the 
writ. The plaintiff has not a right at his own choice to issue a 
writ for service out of the jurisdiction, but upon a judge being 
satisfied leave is given. The judge may be wrong in giving leave, 
and if so the defendant may apply to get it set aside; but if it is 
not set aside the order for service must stand. Under the orders 
and rules an application is made to a judge for leave to issue a 
writ and serve it out of the jurisdiction, and thereupon service may 
be allowed. The decision of the judge in cases of this description 
upon proper affidavits and subject to be reviewed on appeal is the 
only decision on the question of service, and when it is decided 
that the service is not to be set aside it must stand, and the de- 
fendant must defend on the merits, A defendant may say in his 
defence he never made the contract, or that he never broke it, 
but not what he says here. This application to set aside the state- 
ment of defence must therefore be granted. 


AMPHLETT, B. Iam of the same opinion. This is a plea to 
(1) Law Rep. 20 Eq. 733. (2) Law Rep. 2 Ch, 32. 
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the service of the writ, not to the jurisdiction. A judge ought not 
to make an order for service out of the jurisdiction unless he is 
satisfied that the action comes within the instances given in 
Order XL, Rule 1. The decision of the judge at chambers can be 
contested on appeal, and if necessary in the House of Lords. 
There is convenience in this, because it is a speedy and inexpen- 
sive mode of determining that question before any expense is 
incurred upon the merits of the action. Whereas if the question 
may be raised by plea, all the expenses of the action may be 
thrown away if it is eventually determined that the case is not 
within Order XI., Rule 1. Convenience and justice, I think, require 
that this question should not be the subject of a plea. 


Application granted. 


Solicitor for plaintiffs: Albert West. 
Solicitor for defendant: C. Butcher, for Gavin Hamilton, 
Glasgow, Writer. 


PICKARD v. MARRIAGE. 


Bill of Sale—Possession or apparent Possession of Goods by Grantor as Servant 


to Grantee—Description of every attesting Witness—Afidavit defective— 
17 &18 Vict. c. 36, ss. 1, 5. 


The execution by the grantor of a bill of sale which was not made under 
process and which required registration was attested by two witnesses, and con- 
tained a description of the residence and occupation of each witness. The affidavit 
filed with the bill contained a description of the residence and occupation of only 
one of the attesting witnesses :— 

Held, that the affidavit was not sufficient to satisfy 17 & 18 Vict. c. 36, s. 1, 
since it did not contain a description of the residence and occupation of “every 
attesting witness.” 

The grantor of a bill of sale of household furniture managed a business as 
servant to the grantee at a weekly salary, and was allowed to reside in the house 
where the business was carried on and to use the furniture as part of his salary, 
the grantee residing elsewhere. The goods having been taken in an execution 
against the grantor and the bill not having been duly registered :— 

Held, that the goods were in the possession of the grantor within the meaning 


of 17 & 18 Vict. c. 36, ss. 1, 5, and that the execution creditor was entitled to 
them as against. the grantee. 


INTERPLEADER ISSUE, in which the plaintiff affirmed, and the 
defendant denied, that certain goods and chattels on the 11th of 
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February, 1875, seized that day by the sheriff of Surrey, under a 
fi. fa. issued upon a judgment recovered by the defendant against 
Henry Pickard, were the property of Edwin Pickard, the plaintiff. 
At the trial at the Surrey spring assizes, 1875, before Joyce, Q.C., 
commissioner, the following facts were proved :— 

In October, 1874, the plaintiff Edwin Pickard,a dairyman and cab- 
owner, bought a dairy business at Stockwell Green for his brother 
Henry, the debtor, who thereupon brought up from a farm which 
he had previously rented, his family and household furniture to 
the house at Stockwell Green, and began to reside there and carry 
on the dairy business. The debtor being unable to pay the pur- 
chase-money, the plaintiff completed the purchase on his own 
account, and paid the debtor 25s. a week as his manager. On 
the 3rd of December the debtor, in consideration of past advances 
and a present loan, gave the plaintiff a bill of sale of all the furni- 
ture and goods on the premises at Stockwell Green. It was pro- 
vided by the bill that so long as the plaintiff should think fit the 
debtor should “ have the use and apparent possession of the house- 
hold furniture, goods, &c.” The bill also recited that the debtor 
had put the plaintiff “in full possession by delivering to him one 
chair in the name of all the household furniture, goods, &c.” The 
chair, however, remained with the rest of the furniture on the 
premises, where the debtor continued to reside and appeared to 
be the owner of the businegs until the sheriff seized, the plaintiff 
residing elsewhere. There was some evidence to the effect that 
the plaintiff and the debtor had agreed that the debtor should 
have the use of the house and furniture as part of his wages as the 
plaintiff's manager. The debtor's execution of the bill was attested 
by two witnesses, one being “J. J. Jackson, 51, Thornton Street, 
Brixton, S8.W., clerk ;” and the other, “ William Jackson, 51, Thorn- 
ton Street, Brixton, Surrey, house and business agent.” The bill was 
registered on the 4th of December, and with it was filed an affida- 
vit by “William Jackson, of No. 51, Thornton Street, Brixton 
Road, in the county of Surrey, house and business agent,” verify- 
ing the bill, but containing no reference whatever to the other 
attesting witness, J. J. Jackson. 

The defendant’s counsel contended that the goods were at the 
time of the seizure by the sheriff in the possession, or apparent 
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possession, of the debtor within the meaning of the Bills of Sale 


~ Act, 17 & 18 Vict. c. 36, and that the bil therefore required 


registration, and that the affidavit was defective. The jury found 

that the bill of sale was given bond fide for advances of money by 

the plaintiff to the debtor, and a verdict was entered for the plain- 

tiff. An order nisi was afterwards obtained to enter the verdict 

for the defendant, pursuant to leave reserved, on the ground that 

the affidavit filed by the plaintiff in pursuance of 17 & 18 Vict. 

c. 86, was defective in not containing a description of the resi- . 
dence and occupation of both the attesting witnesses to the bill of 

sale under which the plaintiff claimed. 


1875. Nov. 4. Edmund Thomas, for the plaintiff, shewed 
cause. The order ought to be discharged on two grounds ; first, 
that the bill of sale did not require registration, and, secondly, that 
it was duly registered. First, it did not require registration 
because the goods were not “in the possession or apparent posses- 
sion” of the grantor within the meaning of 17 & 18 Vict. c. 36. 
They were in- the possession of the grantee by his servant, the 
grantor, who received a weekly salary, calculated on the basis that 
the servant enjoyed the use of the furniture. It was the same as 
if the debtor had paid rent for the furniture, and the rent had been 
deducted from his salary. Secondly, the affidavit was sufficient, 
as it contained a description of the residence and occupation of 
one of the attesting witnesses. The words of 17 & 18 Vict. c. 36, 
s. 1, “ and of every attesting witness to such bill of sale,” refer only 
to bills of sale “given by any person under or in execution of 
any process ;” or if they apply to every bill of sale, then they are 
meant to meet the case where more than one grantor executes, and 
before different witnesses. Here the bill of sale gave the residence 
and occupation of both witnesses, and in Routh y. Roublot (1) Lord 
Campbell said: “I lay down no rule but this, that the affidavit 
required by the statute must give such information as reasonable 
persons would require.” When there is an insufficient description 
of the grantor in the affidavit, the bill of sale may be referred to 
to supplement the affidavit: Jones v. Harris. (2) 


(1) 1 E. & E. 850, 852; 28 L. J. (Q.B.) 240. 
(2) Law Rep. 7 Q. B. 157. 
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W. Willis, for the defendant, in support of the order. First, the 
debtor had the same use of the furniture before as after the execu- 
tion of the bill of sale. The house was “occupied” by him, and 
the goods were “ used and enjoyed by him,” and he was therefore 
in possession of them within the Act. Secondly, the clause “and 
of every attesting witness to such bill of sale” is not confined to 
bills given under process: Nicholson v. Cooper. (1) 

[CiEassy, B., referred to Tutton vy. Sanoner (2) and 1 Ch. Arch. 
Pr., p. 670 (12th ed.), and the cases there cited.] 


Key, C.B. We think that the affidavit must contain a descrip- 
tion of the residence and occupation of every attesting witness, 
and that it was therefore insufficient. On the other point, we will 


consider our judgment. 
Cur. adv. vult. 


May 22. The judgment of the Court (Kelly, C.B., Bramwell 
and Cleasby, BB.), was delivered by 

BraMWELL, B. We think the order must be made absolute. 
The first question was whether the affidavit was sufficient, the 
description of one of the attesting witnesses being omitted from 
the affidavit, and we are all of opinion, as was intimated during the 
argument, that, upon the decided authorities, the affidavit was not 
sufficient. But the principal question which arose was this: the 
plaintiff contended that the grantor was not in possession of the 
goods at the time of the seizure. We think he was in possession, 
the furniture being in the room occupied by the grantor as 
servant to the grantee, he using the room and having the benefit 
of the furniture as part of his wages. It was said that he was in 
possession only as servant, and therefore the case was not within the 
Bills of Sale Act. But we think it is within the very mischief the 
Act was intended to prevent. If, instead of 25s. a week wages and 
the use of the furniture free, he had had 380s. a week and had 
paid rent for the furniture, it is manifest he would have been in 
possession. If we acceded to the plaintiff's argument, we should 
hold that the grantor of a bill of sale might contend that he had 
given up possession because he paid rent to the grantee, and that 


(1) 27 L. J. (Ex.) 893. (2) 3H. & N. 280; 27 L. J. (Ex.) 298. 
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registration was not required. This would bring about the very 
mischief the Act was intended to prevent. The rule must there- 
fore be absolute to enter the verdict for the defendant, the bill 
not having been duly registered, because of the defect in the 


affidavit. 
Order absolute. 


Solicitor for plaintiff: Edward Crammond. 
Solicitor for defendant: O. March. 


BOBBETT v. PINKETT. 


Banker and Oustomer—Payment of crossed Cheque to wrong Bankers—Forged 
Indorsement—Ratification by Customer of Banker's unauthorized Payment 
—Money had and received. 


The plaintiff drew a cheque on his bankers, M. & Co., payable to order, crossed 
it “L. & C. Bank,” and sent it for value to the payee, from whom it was stolen 
and his indorsement forged. It was ultimately passed to the defendant, who took 
it bona fide in ignorance of the forgery. The defendant gave it to his country 
bankers, and their London agents, the L. and J. Bank presented and received 
payment for it from M. & Co., who either did not perceive or disregarded the 
crossing “L. & C. Bank.” On hearing it was paid the defendant gave value for 
it toa customer. Meanwhile the plaintiff, at the payee’s request, had sent him a 
second cheque for the same amount, which also was paid by M. & Co., and the 
plaintiff's account was debited with both cheques. The plaintiff having brought 
an action for the amount of the first cheque, for money had and received by the 
defendant, the jury found that all the parties concerned, except the defendant, 
namely, the plaintiff, M. & Co., and the payee, had been guilty of negligence with 
regard to the payment of the first cheque :— 

eld, that the first cheque had been paid by M. & Co. improperly and with- 
out authority, because they had paid it to the wrong bankers, and that the plain- 
tiff could maintain this action against the defendant who had acquired no title to 
the cheque, 


Action for 47]. 16s. 11d., for money had and received and 
money due on accounts stated. Plea, never indebted, and issue 
thereon. 

At the trial before Bramwell, B., in Middlesex, on the 21st of 
April, 1875, the following facts appeared :—On the 14th of Decem-. 
ber, 1874, the plaintiff, a corn merchant at Tunbridge Wells, drew 
a cheque for 477. 16s. 11d. on his Tunbridge Wells bankers, Moli- 
neux & Co., payable to the order of one Pennack, crossed the 
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cheque “London & County Bank,” and sent it by post to 
Pennack, his creditor, at Birmingham, who left it lying about. 
Some one stole it, and forged Pennack’s indorsement. A few 
days after, the cheque purporting to be indorsed by Pennack, was 
handed to the defendant, the proprietor of an hotel in Worcester, 
by a customer, who asked the defendant to pay him the balance 
after deducting the amount of his hotel bill. The defendant, 
through his bankers, telegraphed to Molineux & Co., to know if 
the cheque was all right and would be paid. Molineux & Co. re- 
plied by telegram that the cheque was good, and would be paid 
unless they had orders not to pay it. The defendant then, acting 
bona fide and in ignorance of the forgery and the theft, took the 
cheque from his customer, and gave it to his own bankers, “ The 
Worcester City and County Banking Co.” for presentation. In 
the meantime, Pennack had, about the 15th of December, sent ¢ 
letter and a telegram to the plaintiff informing him of the loss oi 
the cheque; but the plaintifflswore that he did not receive either 
letter or telegram, and did not know of the loss till late on the 29th 
of December, when he admitted he received a letter from Pennack 
mentioning the Joss, requesting another cheque, and offering an 
indemnity in respect of the first cheque. The plaintiff accord- 
ingly, on the 29th, sent Pennack another cheque for the same 
amount. On the 30th of December, about 11 a.m., the first cheque 
was presented to Molineux & Co. by the London and Joint Stock 
Bank as agents of the Worcester City and County Banking Co. 
Molineux & Co. (not observing or disregarding the name of 
the London and County Bank, which their manager said was 
nearly illegible) paid the cheque in the usual way to the London 
and Joint Stock Bank and debited the plaintiff's account with 
it. (1) On the 1st of January, 1875, the second cheque was pre- 
sented to Molineux & Co., paid, and debited by them to the plain- 
tiff’s account. The plaintiff admitted that he lived within a few 
minutes’ walk from Molineux & Co.’s bank, but that he did not 
take any steps towards stopping the first cheque or communicating 
with them till the 4th of January, when he discovered that his 


(1) The cheque when produced in there was no evidence as to whether it 
Court bore the stamp of the London was stamped before or after presentation 
and Joint Stock Bank across it, but to Molineux & Co. 


369 
1876 
LosBetr 


Vv. 
PINKETT. 


370 
1876 
~~ Bosperr 


v 
PINKETT, 


EXCHEQUER DIVISION. VOL. 1. 


account had been debited with both cheques. On the Ist of 
January, the defendant, hearing that the first cheque had been 
paid, sent his customer the balance after deducting the amount of 
the hotel bill. 

Bramwell, B., directed the jury to consider whether Pennack, 
the plaintiff, Molineux & Co., and the defendant, or any of them, 
were guilty of negligence, viz. Pennack in losing the cheque and 
in not taking further steps to stop it when he received no answer 
to his letter and telegram of the 15th of December ; the plaintiff, 
in not stopping the first cheque on the evening of the 29th, or 
morning of the 30th, of December; Molineux & Co., in disregard- 
ing the name of the London and County Bank, which was in their 
own customer’s handwriting ; and the defendant in giving value for 
the cheque in the way he did. The jury found that all the above 
persons, except the defendant, were guilty of negligence. Bram- 
well, B., then directed a verdict for the defendant, giving leave to 
the plaintiff to move to enter it for him for 47/7, 16s, 11d., neither 
party to appeal from the Court of Exchequer. An order nisi was 
accordingly obtained, on the ground that upon the facts proved at 
the trial, together with the findings of the jury, the plaintiff was 
entitled to a verdict. 


Jan. 11, Feb. 14, 1876. Powell, @.C., and Jelf, for the de- 
fendant, shewed cause. The action for money had and received 
depends upon privity of contract, but the money received by the 
defendant was not the property of the plaintiff, but of Molineux & 
Co., and paid by them in their own wrong. The effect of 19 & 20 
Vict. c. 25, s. 1, and 21 & 22 Vict. c. 79, ss. 1, 4, is that pay- 
ment of a crossed cheque.to the wrong banker is a void payment: 
Byles on Bills, 11th ed., p. 23. The plaintiff could undoubtedly 
treat it as such, and require his bankers to credit him with the 
amount, and he cannot treat it as a good payment, at least not so 
as to affect the defendant injuriously. The plaintiff is in this 
dilemma,—if the payment was bad, he must look to his bankers 
for indemnity; if it was good, he cannot recover it from the 
defendant. He cannot say it was both good and bad, or that his. 
bankers were his agents and at the same time not his agents to 
pay. By not objecting to being debited with the amount, he has 
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admitted the payment to be good, and is estopped from saying it 
is bad. The action for money had and received lies only when it 
is inequitable that the defendant should retain the money, but the 
defendant has done nothing wrong, and is the only person in the 
transaction not guilty of negligence. He took more than ordinary 
care. The plaintiff is injured not by the defendant’s act, but by 
the laches of his bankers, and his own laches in not stopping the 
cheque the moment he heard of its loss, which he had ample time 
and means of doing. Ogden vy. Benas (1) is no authority against 
the defendant, for there the plaintiff had committed no laches, 
and moreover could not sue his bankers, who were protected by 
16 & 17 Vict. c. 59, s. 19, from the consequence of paying on a 
forged indorsement. But no statute protects bankers against pay- 
ment of a crossed cheque to the wrong banker. The plaintiff, 
having a right against his own bankers to treat the payment as 
void, with full knowledge of the facts treats it as a good payment 
and does not put himself in the position of the plaintiff in Wilkin- 
son v. Johnson. (2) There being no privity between the plaintiff 
and defendant, the case is concluded by Rogers v. Kelly (3), per 
Lord Ellenborough. If the defendant is liable to any one, it is to 
Molineux & Co. Smith vy. Union Bank (4), if it touches the 
present case at all, is an argument to shew that the payment to 
the wrong bankers is a good payment, and cannot be upset. 

W. Willis for the plaintiff. Ogden v. Benas (1) would be conclu- 
sive in the plaintiff's favour but for the distinction that there the 
cheque was not specially crossed, and was not paid to the wrong 
banker. This difference is unfavourable to the defendant ; he ought 
not to have taken a specially crossed cheque at all; having obtained 
payment through the wrong banker, he cannot profit by his own 
wrongful act, or by the wrongful act of Molineux & Co. done 
at the defendant’s request. Rogers y. Kelly (3) is irrelevant ; 
there the banker was not the plaintiff's agent. The general 
principle is clear, that when a banker pays a cheque on a forged 
indorsement he can recover the money on the ground that the con- 
sideration failed, or that the instrument is not genuine, or that it 
was paid under a mistake of fact—Byles on Bills, p. 334, 11th ed., 


(1) Law Rep. 9 C. P. 513. (8) 2 Campb. 123. 
(2) 3B. & ©. 428. (4) 1Q. B.D. 81. 
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1876 citing Jones v. Ryde (1), and other cases. See also Cocks v. Mas- 
Popserr  terman (2) and Smith v. Mercer (3) to the-same effect. Then if 
Pincere, the banker, who is the customer’s agent, can recover it, the cus- 
tomer can. The payment by Molineux & Co. was at first wholly 
unauthorized (21 & 22 Vict. c.79, s. 1); but the principal may ratify 
an unauthorized act, and take the benefit of it, e.g., in the case of 
a distress for rent. The statutory restriction on crossed cheques 
was imposed for the benefit of the customer, who may waive the 
benefit if he likes. It is conceded that the plaintiff had a reason- 
able time and opportunity to stop the cheque being paid, but he 
was under no obligation to do so as regards the defendant, about 
whom he knew nothing. He is not in the position of the plaintiff 
in Young v. Grote (4), or of those who actually do something which 
induces another to act to his own loss, and are estopped. Negli- 
gence to operate as an estoppel must be the proximate cause of 
the loss: Swan v. North British Australasian Co. (5) 


Our. adv. vult. 


May 5. The following judgments were read :— 


BraMweELL, B. It is quite certain that if the payee had 
brought an action against the present defendant for the conversion 
of the cheque in question, he could have maintained it. It is 
also certain that the present plaintiff might have refused to allow 
the bankers, Molineux & Co., to debit his account with the amount 
of the cheque, and had he done so, and had Molineux & Co. 
brought an action against the defendant to recover back the 
money they had paid him, they could have maintained that action, 
But, for some unintelligible reason, it has been thought right to 
bring the present action in the plaintiff's name, and so create a 
difficulty of party and procedure rather than of right. It is certain, 
however, that the defendant is liable in some way to some one, the 
question being whether he is liable in this action te this plaintiff. 

When a banker pays a cheque, the customer may treat it as a 
payment made by himself, so as to recover the money back in 
certain cases, as for example when there is a failure of considera- 

(1) 5 Taunt. 488. (3) 6 Taunt. 76. 


(2) 9B, & C. 902, (4) 4 Bing, 253. 
(5) 7H. & N. 608; 31 L. J. (Bx.) 425, 


VYOLSE EXCHEQUER DIVISION. 


tion between the drawer and payee of the cheque. But the diffi- 
culty suggested in this case is that the plaintiff cannot say that 
the payment was by his authority, so as to make it a payment by 
him, and yet that it was not with his authority, so as to enable 
him to recover it back—that he cannot approbate and reprobate. 
We think, however, that notwithstanding this objection, the plain- 
tiff is entitled to recover. 

There were two defects or difficulties in the defendant’s title to 
the cheque and power to enforce payment of it. One, that the 
endorsement was forged. That was a defect in his title. Had 
this been all, it is clear that the bankers paying it would have 
been entitled to debit the plaintiff’s account with it, and that he 
the plaintiff would have been entitled to get the money back from 
the defendant, treating its payment as with his authority, and 
therefore by him. 

The other difficulty in the defendant’s way was, that the cheque 
had across it the name of the London and County Bank, so that 
the defendant could only effectually present it through that bank. 
And if, as was the case, it was presented through another, the 
drawees might have refused to pay it, and if they did pay, the 
plaintiff might have refused to recognize that payment. But this 
is a matter between him and the defendant and the drawees, three 
persons; and the plaintiff may, if he thinks fit, say, “I was and 
am content that, if you were entitled to the cheque, it should have 
been presented by and paid to a person other than the banker 
whose name was crossed, and was and am content that I should be 
charged with it, if there was no defect in your title to it. But I 
say that, having discovered that you the defendant have no title 
to the cheque, and that a fourth person has, whose rights I cannot 
affect, I claim the money back from you on that ground.” This 
is in effect what the plaintiff says. It is not to approbate and re- 
probate the same matter. The plaintiff approbates the mode of 
presentment, but reprobates the defendant's title. 

Another way of putting the case is this. The defendant cannot 
be heard to say that the cheque was improperly presented, for he 
presented it by his agents. Then the only other matter is one 
against him, viz. that he was not the lawful holder of the cheque. 
The truth is, it would be somewhat hard on the plaintiff if he 
L.R. Ex.D.1/2 Sig. 13 
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could not recover. He has allowed his account to be debited with 
this cheque, and could not now object to it. The bankers, the 
drawees, could now maintain no action against the defendant. 
The payee, indeed, could, but that would be no indemnity to the 
plaintiff. On the other hand, this decision is no hardship to the 
defendant, who is clearly liable to some one ; except, indeed, that 
it is very hard on him that he should be liable at all, being the 
only one of the various parties free from blame. 

My Brother Cleasby agrees with this judgment, and also with 
that of my Brother Amphlett. 


AmpHLett, B. It is clear that the defendant, although the 
innocent holder for value of the cheque with a forged indorsement 
of the payee’s name, had no property in it, and was not entitled 
to recover the amount for which it was drawn. In ignorance, 
however, of the fraud, the cheque was presented for payment by 
London bankers on behalf of the defendant, and the drawees not 
observing or disregarding the fact that the bankers who presented 
it were not the same as those who were named in the crossing, and 
having sufficient assets of the plaintiff in their hands, paid the 
same and debited the amount in the plaintiff’s account. The 
bankers by whom the cheque was presented afterwards accounted 
for the money they received to the defendant. Under these cir- 
cumstances the defendant would be liable, beyond question, to be 
sued by somebody for the money thus wrongfully obtained; and 
leaving out of consideration for the moment the effect of the 
crossing, it may, I think, be considered as settled, both on principle 
and authority, that not only the drawees, but the plaintiff, whose 
money in fact it was, might maintain the action: see Ogden v. 
Benas. (1) 

The question, however, remains, whether the payment by the 
drawees to bankers other than those named in the crossing makes 
any difference. It cannot be denied that the crossing operated as 
a mandate to the drawees to pay the cheque to the bankers named 
and to no one else, and that consequently the plaintiff might, if he 
was so minded, have declined to allow his account to be debited 
with the amount so paid contrary to his orders, and it was argued 

(1) Law Rep. 9 C. P. 518. 
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before us that his voluntarily submitting as he did to have his 
account so debited could not enable him to maintain an action 
against the defendant in his own name. It is not likely that any 
advantage would accrue to the defendant by a decision of this 
point in his favour, because another action might be immediately 
commenced by the drawees, and the fact that they, as between 
themselves and the plaintiff, had been indemnified against loss 
would not, I apprehend, be an answer to the action. Still, as con- 
ceivably the defendant’s position might be altered by allowing the 
plaintiff to sue instead of the drawees, he has a right to have our 
judgment upon the point. After some hesitation, I have come to 
the conclusion that the plaintiff may sue in his own name, not- 
withstanding he had an option, which he declined to exercise, of 
disavowing the payment of the cheque, and throwing the loss, if 
any, upon the drawees. 

It may be conceded that in an ordinary case, as the law stood 
at the time of this transaction, a right of action could not be 
transferred to his principal by an agent acting beyond the scope 
of his authority; but here it must be observed that the drawees 
were at least professing to act as the plaintiff’s agents in paying 
the cheque, and the defendant himself applied to them for pay- 
ment in that character; and the defendant therefore cannot, in my 
judgment, be allowed to set up a want of authority in the drawees 
which the plaintiff himself has declined to insist upon. Suppose B., 
professing to act as A.’s agent, but in fact not authorized, enters 
into a contract with C. Would not A., by subsequently ratifying B.’s 
act, be entitled to sue C. on the contract in his own name? See 
the judgment of Holroyd, J., in Saunderson v. Griffiths. (1) Upon 
the whole I think our judgment ought to be for the plaintiff. 


Order absolute to enter the verdict for the plain- 
tiff for the amount of the cheque. 


Solicitors for plaintiff: Collyer-Bristow & Oo., for Stone & Simp- 
son, Tunbridge Wells. 
Solicitors for defendant: Hunt & Son, for Rea & Miller, 
Worcester. 
(1) 5 B. & C. 915. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


WILLIS v. MACLACHLAN. 


Revising Barrister, Jurisdiction of—Power to order Person to quit the Court— 
Interruption of Business of the Cowrt—The County Voters Registration Act, 
1865 (28 Vict. c. 86), s. 16. 


By 28 Vict. c. 36, s. 16, “It shall be lawful for any revising barrister... . 
to order any person to be removed from bis Court who shall interrupt the busi- 
ness of the Court, or refuse to obey his lawful orders in respect of the same.” 
The defendant, a revising barrister, ordered the plaintiff to be removed from his 
Court, which he was then holding for the revision of the lists of voters for the 
county of D.; the ground of the order was that, in the previous year, whilst the 
defendant was sitting as revising barrister, the plaintiff had wrongfully withheld 
certain documents, and had thereby caused W., a claimant to be registered as 
voter, to be deprived of his vote. The plaintiff having sued in a county court 
for wrongful expulsion from the defendant’s court, the latter, by way of special 
defence, relied upon the provisions of 28 Vict. c. 36, s. 16, and the judge non- 
suited the plaintiff on the ground that the question of “interruption” having 
been decided by a revising barrister, his discretion could not be reviewed before 
another tribunal :— 


Held, upon appeal to this Court, that the special defence was not proved and 
that the nonsuit was wrong. 


THIS was an appeal ee the County Courts Act, 1875, (38 & 
39 Vict. c. 50), s. 6, against a decision of the county court of 
Durham, holden at Gateshead, in an action of trespass. The 
particulars were as follows: “The plaintiff sues the defendant, for 
that the defendant, on the 30th day of September, 1875, at the 
police court at Gateshead, during the sitting of a revising 
barrister’s court there and held by the defendant for the revision 
of the lists of voters in the Whickham polling district, did beat, 
assault, and cause to be beaten and assaulted, the plaintiff, and the 
said plaintiff did unlawfully and without cause give into the cus- 
tody of a police constable, and the said plaintiff did imprison and 
did remoye, or cause to be removed, forcibly and unlawfully from 
the revising barrister’s court, and from the place or room in which 
the said court was being held, when the plaintiff was not inter- 
rupting the business of the said court, and was not refusing and 
had not refused to obey the lawful orders of the defendant, as such 
revising barrister as aforesaid, And for that the defendant did 
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unlawfully and without cause give the plaintiff into the custody of 
a police constable, and did cause the plaintiff to be unlawfully, 
forcibly, and against his will removed from a certain place or 
room in which the plaintiff lawfully was, and did cause the plain- 
tiff to be unlawfully and without cause imprisoned. And the 
plaintiff claims 5/.” The defendant gave notice (1) of the follow- 
ing special defence: “The defendant at the time of the grievances 
complained of was a revising barrister, duly appointed to revise 
the lists of voters for the county of Durham in both divisions 
thereof, and also for the cities and boroughs in the said county, 
and was, as such revising barrister, holding open court in the police 
court at Gateshead, in the said county, for such revision of the lists 
of voters for the northern division of the said county, and in such 
court and as such revising barrister did adjudge the plaintiff to be 
a person then and there interrupting the business of the said 
court; and thereupon, under and by virtue of the 16th sectio 
of the County Voters Registration Act, 1865 (28 Vict. ¢. 36, 
s. 16), and within his jurisdiction and authority as such revising 
barrister, did order the plaintiff to be removed from his, the defen- 
dant’s, court so being holden as aforesaid, and the said order was 
then and there lawfully carried into effect, which are the grievances 
in the plaint alleged.” 

At the trial in the county court upon the 16th of May, 1876, 
the solicitor for the plaintiff produced and put in a copy of the 
Newcastle Daily Chronicle for the 1st of October, 1875, as contain- 
ing an account of what took place at the court held by the defen- 
dant at Gateshead as revising barrister on the 30th of September. 
The counsel for the defendant admitted that the report therein 
contained was substantially a fair account of what passed. The 
following are the material portions thereof, and the plaintiff was 
William Willis therein alluded to :— 


“ Revision Courts. 
“ Gateshead.—Scenes in Court. 
“Mr. D. Maclachlan, revising barrister, attended yesterday at 
the Gateshead police court for the purpose of revising the list of 
voters in the Gateshead polling district for the northern division 


(1) Under the County Court Rules, 1875, Order IX., Rules 7 and 14. 
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of the county of Durham. Messrs.Storey and Bowey (Sunderland) 
appeared for the Liberals, and Messrs. Simey (Sunderland) and 
R. Allen (Durham) represented the Conservatives.” 


The report, after narrating the transaction by the defendant of 
various business connected with the revision of the lists of parlia- 
mentary voters, then proceeded to state, that the defendant heard 
the claim of Thomas Willis, a relative of the plaintiff, to be in- 
serted upon the register of voters. In 1874 Thomas Willis had 
claimed to vote in respect of a freehold qualitication, and upon the 
evidence then adduced it was held that the property in respect of 
which the claim was made was of copyhold tenure; the claim 
was therefore disallowed. In 1875 he claimed as a copyholder ; 
but it then appeared that the property was really of freehold 
tenure, and the claim was again disallowed. In the opinion of 
the defendant, sitting as revising barrister, the plaintiff, who had 
been present at the Court of revision in 1874, had improperly 
withheld the production of documents which would have shewn 
the nature of the tenure of the property in respect of which 
Thomas Willis claimed. The report then proceeded as follows :— 

Thomas Willis was examined upon oath, and after some discus- 
sion, 

“Wm. Willis was called by the revising barrister, and examined 
as follows: ‘You attended this Court last year?—‘ Yes.’ ‘You 
were in the Court when this case of Thomas Willis was under dis- 
cussion ?’—‘I believe I was; 1am not sure.’ ‘Were you called 
as a witness r’—‘ No, sir.’ 

“The Revising Barrister: ‘Have you anything further to say, 
Mr. Simey? | 

“Mr, Simey: ‘No.’ 

“The Revising Barrister then said: ‘It seems to me that I 
cannot hold this vote is proven. I am obliged to hold that it is 
freehold on the evidence before me. It is unnecessary, therefore, 
to consider whether there is value in the case of copyhold. But it 
is a very hard thing, I must say, that this man, if I understand 
the relation between these persons—the two men who have lately 
been in ‘the witness-box—standing in the relation of uncle and 
nephew ’—[ Mr. Simey: ‘No, half-cousin.” Mr. Willis: ‘His father 
was my cousin.’ |—‘ Well, this man has to-day produced documents 
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that have ousted Thomas of his vote, and these documents, he 
says, he has possessed for the last five years at least, and therefore 
he had them in his possession last year, and knew the truth as to 
the question that was before me, when I was sitting here as judge 
and deciding finally in the matter. That man, being the agent of 
one of the parties before me at that time, and being a partisan 
agent for the party that ousted Thomas of his vote, stood by—I 
will not charge the party with knowing it; it is not necessary to 
do so, or even to hint that they knew it; but they got informa- 
tion somehow—this man, I say, stood by with the knowledge in 
his breast and these documents in his pocket, and suffered his own 
relative to be ousted of his vote. I cannot but censure him before 
the public, and I do so with indignation. I order this man to be 
taken out of Court, if there is a constable here.’ (Applause.) 

“ William Willis was accordingly directed by a constable to 
leave the court, which he did.” 


The report in the Newcastle Daily Chronicle then narrated a 
discussion, which arose between Mr. Simey and the defendant, as 
to whether the plaintiff had been justly ordered to quit the court, 
and then concluded as follows :— 


“The Court then proceeded to go over the remainder of the 
claims, none of which possessed any special interest.” 


Upon the circumstances stated in the foregoing report, the 
judge of the county court held that the question of ‘interruption ” 
having been decided in a particular way by a person sitting as a 
revising barrister, and in that capacity exercising a judicial dis- 
cretion, the discretion of the revising barrister could not be 
reviewed by the county court. The plaintiff was therefore non- 
suited, but leave to appeal was granted. A rule to set aside the 
nonsuit and for a new trial was obtained, upon the grounds that 
the defendant had no jurisdiction to order the plaintiff to be turned 
out of the court by the constable, that no circumstances existed 
to entitle the defendant to exercise the powers conferred upon 
revising barristers by the statute 28 & 29 Vict. c. 36, s. 16, that the 
defendant never exercised, or assumed to exercise, those powers, 
and that there was no evidence of any such circumstances as afore- 
said, and that there was no evidence that the defendant ever 
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exercised, or assumed to exercise, the said powers, and upon the 
ground that, upon the evidence, the judge of the county court 
was wrong in directing a nonsuit. 


June 2. C. P. Butt, Q.C. (John Edge with him), shewed 
cause. The defendant, holding a judicial office, decided that it 
was proper to eject the plaintiff from the court, and the exercise 
of the powers conferred upon revising barristers by the County 
Voters Registration Act, 1865, s. 16 (1), cannot be called in 
question in another court by means of an action: Broom’s Legal 
Maxims, 5th ed., pp. 85, 86. It is submitted on behalf of the 
defendant that, even if the plea is not proved, and if the defence 
cannot be sustained under the foregoing statute, yet the action 
must fail under the ordinary rule of the common law ; it is well esta- 
blished that the judge of any court doing an act within his juris- 
diction, and exercising his discretion, is not liable to be sued for 
an injury inflicted upon another person, whatever mistake he may 
have committed. Thus, in Garnett v. Ferrand (2), it was held 
that trespass could not be maintained against a coroner for turning 
a person out of a room where he was about to take an inquisition. 
In Scott v. Stansfield (3), it was held that an action will not lie 
against the judge of a county court for slanderous words uttered 
whilst he is sitting in court, although they may be spoken falsely 
and maliciously, and are irrelevant to the matter before him ; the 
principles laid down in that case by the judges of the Court of 
Exchequer strongly support the contention for the defendant. 
Kemp v. Neville (4) shews that there is no difference as to the 
immunity of judges from actions between courts of record and 
those not of record. Brittain v. Kinnaird (5) establishes that the 


(1) By the County Voters Regis- 
tration Act, 1865 (28 Vict. c. 36) 
s. 16, “It shall be lawful for any 
revising barrister, whether revising 
the lists of a county, city, or borough, 
to order any person to be removed 
from his court who shall interrupt the 
business of the court, or refuse to obey 
his lawful orders in respect of the 
same ; and it shall be the duty of the 
chief constable, commissioner, or chicf 
officer of police of the county, city, 


borough, or place in which the court 
is held, to take care that an officer of 
police do attend that court during its 
sitting for the purpose of keeping order 
therein, and to carry into effect any 
order of the revising barrister as afore- 
said.” 

(2) 6B. & C. 611. 

(3) Law Rep. 3 Ex. 220. 

(4) 10 C. B. (NS.) 528. 

(5) 1B. & B. 482. 
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decision of a judicial officer as to a matter within his jurisdiction 
is conclusive, although it is wholly unwarranted by the evidence 
given before him. This Court ought not to inquire whether the 
defendant exceeded his jurisdiction: The Queen v. Bolton. (1) 

Sir Hardinge Giffard 8.G. (Gainsford Bruce with him), in sup- 
port of the rule. The argument for the defendant assumes that 
he had power to order the plaintiff to quit the court where he was 
sitting as revising barrister. This is a fallacy. The defendant had 
jurisdiction to determine who were, and who were not, entitled to 
be registered as voters, but he had not jurisdiction to punish the 
plaintiff for misconduct alleged to have been committed in the 
previous year. 

[Bramwe1, B. I incline to think that the County Voters 
Registration Act, 1865, s. 16, confers no additional jurisdiction 
upon revising barristers whilst they are holding their courts; the 
only effect of the enactment seems to be to provide an officer of 
police to assist them in maintaining their authority. | 

It is not denied on behalf of the plaintiff that a revising 
barrister has a general jurisdiction to maintain order; he is in 
effect empowered to discharge one of the duties of the returning 
officer (2) before the Iteform Act, who had power to remove even 
a yoter if he disturbed the proceedings at an election: Spilsbury 
vy. Micklethwaite (3); but here the plaintiff did not either interrupt 
the business of the court or disobey the lawful orders of the 
defendant. Houlden v. Snvth (4) shews that the judge of a 
county court may make himself hable to an action for an act 
done, when he has no jurisdiction and is not misinformed as to the 
facts on which jurisdiction depends ; and although a Court may 
have original jurisdiction, yet if process be awarded without juris- 
diction, an action will lie against the judge: Smith vy. Boucher (5) ; 
Martin v. Marshal & Key. (6) 

[Grove, J. It used to be said that, except in two cases, a judge 
of the superior Courts was not lable to be sued for any act done 
by colour of his office, or for any omission in his judicial duties ; 

(1) 1Q. B. 66; 10 L. J. (M.C.) 49. (8) 1 Taunt. 146. 

(2) As to the powers of a returning (4) 14 Q. B. 841. 
officer under the Ballot Act, 1872 (85 (5) Cas. t. Hardwicke, 62, 69. 


& 386 Vict. c. 33), see Clementson v. (6) Hob. 63. 
Mason, Law Rep. 10 C, P, 2023, 
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the excepted cases were a false statement as toa bill of excep- 
tions, 3 Blackstone Com., p. 872, and a dénial of a writ of habeas 
corpus under 31 Car. 2, c. 2, 5.10. He might be impeached or 
removed, but he could not be sued in a court of justice. | 

The judges of a superior Court are protected by reason of their 
general jurisdiction ; a revising barrister stands upon a different 
footing. It is the defendant who has to make out a justification, 
for he admits that the liberty of the subject has been interfered 
with by turning the plaintiff out of court. 

[BramMweLL, B. It has been held that no general jurisdiction 
was vested in the Court of Divorce to exclude the public and 
hear cases in camera: H. v. C. (1) ] 

It follows from Pease v. Chaytor (2) that a bona fide belief on 
the part of a judicial officer does not protect him if he exceeds his 


jurisdiction. (3) 


Cur. adv. vult. 


June 15. The following judgments were delivered :— 


BraMwe tt, B. I have no doubt that the learned defendant 
thought he had power to deal with the plaintiff as he did, and that 
in so doing he was making a proper use of that power; but whether 
he had or had not power to do what he did, in the sense of not 
being liable to be made responsible for it, there can be no doubt 
that he had no right to, and in my judgment was very wrong to, 
do as he did; for the plaintiff was absolutely free from all blame 
on the occasion in question. I say nothing, 1 am incapable of 
forming’ any opinion, as to whether the plaintiff had on a former 
occasion done anything that deserved censure ; but on the occasion 
in question he certainly had not. He had answered certain ques- 
tions of the defendant—by what authority put, 1 know not—he 
answered them truthfully, and was turned out of Court, not for 
his then conduct, but for that of a year back. No doubt there are 


(1) 29 L, J. (P. & M.) 29; sce the 
authorities collected in Browne’s Prin- 
ciples of Law and Practice in Divorce 
(ord ed.), 256. 

(2) 1B. & 8. 658; 81 L. J. (M.C.) 1. 

(8) At the conclusion of the argu- 
ment if was pointed out by Bram- 


well, B., that upon the facts stated it 
did not appear that any trespass had 
been committed, the plaintiff having 
quitted the Court voluntarily; but 
Butt, Q.C., replied that the defendant 
did not wish for judgment upon this 
eround, 
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cases, in which it is desirable that judges and persons in the posi- 
tion of the defendant should express disapprobation of improper 
conduct, that it may not be supposed that silence gives consent ; 
and I doubt not, as I have said, that the defendant thought he 
ought to do so on this occasion; but he could have no right to 
punish the plaintiff for former conduct by turning him out of 
court; and in this sense it cannot be denied that the defendant’s 
act was wrong and unlawful. But it was urged before the able 
judge of the county court and repeated before us, that the defend- 
ant, having power to turn the plaintiff out of court for some cause, 
must be deemed to have done so for such cause on the present 
occasion ; that otherwise it would be impossible for the judges to 
do their duty with safety, as they would be subject to actions, the 
decision of which would rest with a jury, as to whether they acted 
under an authority they possessed or on some other ground, and 
whether they were acting bona fide. ‘The result of this argument 
would be, that, because a revising barrister could properly turn 
a person out of court for one reason, namely, when he was dis- 
turbing the business, he could do so with impunity for any or no 
reason, when he was not, on the pretence that he was. This is 
somewhat startling; but the arguments in support of it are strong, 
and what was said by Lord Tenterden in Garnett v. Ferrand (1) 
undoubtedly favours the contention. But I think the question 
does not arise. ‘The defendant did not profess to turn the plaintiff 
out of court on the ground that he was disturbing the business; I 
do not say that any judgment should have been pronounced or 
minute of proceedings kept that the plaintiff was turned out of 
court for such a reason; what I do say is, that that was not, and 
was not professed or stated to be, the reason for his expulsion. He 
was expelled as a punishment, or because he was unfit to be in 
court. It may be that a revising barrister has authority to expel 
others than those who are disturbing the business of the court. If 
the defendant here had pleaded that he deemed it right for the 
due conduct of the business of the Court that the plaintiff should 
be expelled, the question of his right to do so would have arisen. 
But he has not so pleaded; he has pleaded that he expelled him 
because he was disturbing the Court; that was not so, and the 
(1) 6B. & ©. G11, at p. 625, 
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plea is not true. Ido not mean that it is dishonestly untrue; no 
donbt it is supposed to be the true way of stating the defence ; 
but it is in fact untrue. I think, therefore, there must be a new 
trial. It may be said that this will give rise to the same ques- 
tions, which it is not desirable a judge should be subject to; but it 
does not. A judge has only to say that he adjudged that it was 
desirable that the party should be removed, if that is a defence. 
Besides, this argument must not be pressed too far; for suppose 
the court was keld at an inn, and about the time it was over the 
revising barrister ordered a guest to be turned out of a room. It 
cannot be doubted that an action would lie if the court was over ; 
but in such action a question for a jury would arise, namely, 
whether the court was over. Anyhow there can be no law which 
compels us to affirm what we know to be untrue, and say that the 
defendant expelled the plaintiff because he was disturbing the 
Court. I repeat, I think there must be a new trial, no damages 
having been assessed. I say nothing about an amendment setting 
up such a defence as I have supposed possible, except that I should 
regret to see it pleaded, as I feel sure that in truth the learned 
defendant did not turn the plaintiff out of court for any such 
reason, but to punish him. The defendant has very handsomely 
admitted that the act of turning the plaintiff out of court was 
his, and I should be glad it he would further admit it was 
wrongful. 


BraMwWELL, Bb., read also the following judgment of 


Grove, J. I agree, and will only add that as, for the purpose 
of this motion, we are to take the newspaper report to be correct, 
it is clear that the plaintiff was tured out of court, not for any 
disturbance, misconduct, or contempt, or for any reason which 
rendered his expulsion necessary for due decorum in the proceed- 
ings of the Court, but for alleged past misconduct with reference 
to a voter, not with reference to the Court; and the expulsion 
was in the nature of a sentence awarding punishment, and not in 
the nature of a summary committal essential to the maintenance 
of order in judicial proceedings. It was the exercise of a jurisdic- 
tion which the defendant did not possess, and not an erroneous 
mode of action or an excessive exercise of a jurisdiction which 
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he did possess. Although nothing wrong was intended by the de- _1876 
fendant, yet it seems to me that if his act were sanctioned by law;.” Wats 
which I am of opinion ah is not, the law would sanction an arbi- 47.0.) sanaw, 
trary usurpation of jurisdiction where there is none, and a defence 

of such usurpation which would not be true in fact, namely, that 


which states as the ground of the expulsion the exercise of a 


jurisdiction which the defendant rightly had and an act within it 
as a justification for an act in the exercise of a jurisdiction which 


he clearly had not. 
Rule absolute. 


Solicitor for plaintiff: G. J. Brownlow, for H. Ritson, Sunder- 
land. 

Solicitors for defendant: Johnson & Weatherall, for F. M. Bowey, 
Sunderland. 


[IN THE COURT OF APPEAL.] June 22. 


IIOWES, ArpetLaAnt; ‘THE BOARD OF INLAND REVENUE, Resroy- 
DENTS. 


Refreshment House—Licence—23 Vict. c, 27, s. G6—* Entertainment.” 


By s. 6 of 23 Vict. c. 27, “all houses, rooms, shops, or buildings kept open 
for public refreshment, resort, and entertainment” during certain hours of the 
night are to be deemed refreshment houses, and require a licence. Bys.9 a 
penalty is imposed upon keeping unlicensed refreshment houses. During the 
prohibited hours the appellant kept open without a licence a shop for the sale of 
ainzer-beer and lemonade; it consisted of one room only, open in front, with- 
out seats. The appellant was convicted of keeping an unlicensed refreshment 
house :— 

Held (by James and Mellish, LJJ., and Quain, J., affirming the judgment of 
the Court of Appeal from Inferior Courts, Bagyallay, J.A., dissenting), that the 
appellant’s shop was kept open for public refreshment, resort, and entertainment 
within the meaning of the foregoing enactment, and that the conviction was 


right. 


Case stated by a metropolitan police magistrate under 20 & 
21 Vict. c. 49. 

A. summons was issued under s. 6 of 28 Vict. c. 27 (1), upon 

(1) 28 Vict. c. 27, is intituled “An licensing of Refreshment Houses and 
Act for granting to Her Majesty certain _ the granting of Wine Licences.” 


Duties on Wine Licences and Refresh- Sect. 1. “From and after the Ist day 
ment Houses, and for regulating the of July, 1860, there shall be charged, 
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the application of James Peake, an officer of excise, against the 
appellant, charging that the appellant, on the 21st of February, 
1875, at Southwark, did keep a refreshment house, for which a 
licence was required by the Act, without taking out, or having 
taken out, or having in force a proper licence in that behalf 
granted to him under the authority of the above Act. 


levied, and paid unto and for the use 
of Her Majesty, her heirs and suc- 
cessors, for and upon the several licences 
hereinafter mentioned, the respective 
rates and duties following, that is to 
say, for every licence to keep a refresh- 
ment house ;” the section then contains 
a scale of rates and duties. 

Sect. 6. ‘All houses, rooms, shops, 
or buildings kept open for public re- 
freshment, resort, and entertainment at 
any time between the hours of nine of 
the clock at night and five of the clock 
of the following morning, not being 
licensed for the sale of beer, cider, 
wine, or spirits respectively, shall be 
deemed refreshment houses within this 
Act; and the resident owner, tenant, 
or occupier thereof shall be required to 
take out a licence under this Act to 
keep a refreshment house.” 

Sect. 9. “ Every person who shall 
keep a refreshment house for which a 
licence is required by this Act, without 
taking out and having in force a proper 
licence in that behalf granted to him 
under the authority of this Act, shall 
forfeit a sum not exceeding 20/.” 


“ Schedule No. 1. 
“Form of Licence to the Keeper of a 
Xefreshment House. 

“We, the undersigned, being the 
collector and supervisor of excise for 
the collection of and district of 

, do hereby authorize and em- 
power , now being a householder 
and dwelling in a house in 5 a 
the parish of , within the limits 
of the said collection and district, to 


keep open the said house as a refresh- 
ment house, and to sell avy victual or 
refreshment to be consumed therein, 
and in the premises thereunto belonging 
(provided that for the sale of any ex- 
cisable liquor he shall have in force a 
proper licence granted to him in that 
behalf), and for this licence he hath 
paid the sum of , the said house 
and premises being of [or under, as the 
case may be,] the value of twenty 
pounds a year; and this licence is 
granted upon condition that the said 
do not wilfully or knowingly 
permit any drunkenness or any violent 
or quarrelsome or other disorderly con- 
duct in his house or premises, nor 
knowingly suffer any unlawful games 
or any gaming whatsoever therein, nor 
knowingly suffer or permit persons of 
known bad character to assemble and 
mect together therein, but do maintain 
good order and rule therein: and this 
licence shall continue in force from the 
day of until the first day 
of April next ensuing, and no longer ; 
and this licence shall cease and deter- 
mine, and shall become void, in case any 
of the conditions or regulations con- 
tained therein shall be transgressed or 
shall not be observed by the said 
“ Given under our hands this 
day of 186 
, Collector. 
, Supervisor.” 
By 24 & 25 Vict. c. 91, s. 8, ten 
o'clock at night is substituted for nine 
in the description of a refreshment 
house requiring a licence. 
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The following facts were proved or admitted :— 


The appellant was not licensed for the sale of beer, cider, wine, — 


or spirits respectively, and had not taken out any licence to keep 
a refreshment house ; he did not sell articles which required any 
excise licence beyond a refreshment house licence ; the appellant’s 
shop consisted of one room only, open in front, without seats of 
any kind, and the persons who frequented the shop simply drank 
their ginger-beer or lemonade at the counter and went away. He 
kept his shop open until two or three o’clock in the morning. 

The following points were raised on behalf of the appellant :— 
That he did not keep a refreshment house requiring him to take 
out a licence within the meaning of the statute; that the words 
“ refreshment, resort, and entertainment” ins. 6 of the Act must 
be read together and could not be separated ; that ginger-beer and 
lemonade were not refreshments within the statute; that there 
was no means of resting or sitting down upon the appellant’s pre- 
mises, and therefore that there was no entertainment within the 


statute. 
The magistrate convicted the appellant of the said offence in a 


penalty of 5/7. 
The question was whether the shop so occupied, kept, and used 
by the appellant was or was not a refreshment house within the 


statute. 


Jan. 27, 28. In the Court of Appeal from Inferior Courts. 

McIntyre, Q.C. (J. Thompson with him), for the appellant. 
The conviction is wrong. In order to constitute a refreshment 
house within the statute there must be public refreshment, 
resort, and entertainment. In this case there is no entertain- 
ment, which is something quite distinct from refreshment: Mwr 
vy. Keay. (1) The ginger-beer and lemonade are refreshment, 
and not entertainment. The appellant’s shop afforded no accom- 
modation for his customers, there were no seats to induce them to 
remain. Taylor v. Oram (2) is a strong authority for the present 
appellant, for it shews that even a dancing-room with seats and 
tables, where beer may be obtained and drunk, is not necessarily 
a refreshment house within the meaning of 23 Vict. c. 27, s. 6. 


(1) Law Rep. 10 Q. B. 594. (2) 1H. & C. 870; 81 L. J. (M.C.) 252. 
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1876 CG. 8. C. Bowen, for the respondents. This case cannot be dis- 
“Howzs tinguished in principle from Muir v. Keay.{1) It can make no 
Boavp or difference whether the refreshments sold in the shop are supplied 
pas to the customers whilst sitting or standing; in either case they 

"are received 'and accommodated, and therefore they are enter- 
tained. A room at a railway station, where the passengers are 
supplied with refreshments whilst standing at a counter, is cer- 
tainly a place of entertainment, and the appellant’s shop differs 
from a room of that kind only in this, that the refreshments are 
of a cheaper description. 


McIntyre, Q.C., in reply. 


Jodement, Fiewp, J. There being a difference of opinion amongst us as 
to the decision of this case, it becomes my duty as the junior 
member of the bench to state first the conclusion at which I have 
arrived. In my opinion the conviction was right and ought to be 
affirmed, The charge against the appellant was that he had kept 
a refreshment house without a licence, and that he had thereby 
contravened 23 Vict. c. 27, s. 6. It is, therefore, necessary to 
examine that statute, and it appears to me to have been passed 
with a twofold object: it was intended first to grant to the Crown 
duties upon licences; and, secondly, to preserve order in houses 
kept for the consumption of refreshments. The object of the 
legislature is sufficiently plain from the title of the statute, and 
the forms in the schedule. By the Ist section duties are imposed 
upon “every licence to keep a refreshment house ;” and by the 
first form of licence in the schedule the officers of excise authorize 
and empower the grantee of the licence to keep open his house 
“as a refreshment house.” The question which we have to deter- 
mine is, what is a refreshment house, and that is defined by the 
sixth section of the Act; it thereby appears that a shop may bea 
refreshment house, and it is stated in the case that the appellant 
kept a shop, although it consisted of one room only; he, there- 
fore, occupied such a building as is contemplated by the statute. 
Before, however, the appellant can be convicted it must be estab- 
lished that the shop was kept open for “ public refreshment, resort, 
and entertainment,” Upon the facts, it certainly seems to me to 


(1) Law Rep. 10 Q. B. 594. 
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have been kept for public resort, for it was open in front, was not 
shut until two or three o’clock in the morning, and any person 
who wished could go in. It was certainly open for public refresh- 
ment, because the business carried on there was to supply those 
who came in with ginger-beer or lemonade. I agree that the 
mere casual supply of lemonade or ginger-beer might not, perhaps, 
contravene the statute; for that would hardly constitute public 
refreshment. It is a question of degree. An ordinary chemist’s 
shop, where, as often happens, lemonade is sold, is not kept open 
for refreshment, but a case may be imagined where a chemist 
nominally sells drugs; yet really makes it his object to sell a 
very good kind of ginger-beer; in such an instance it may be 
properly held that he, in point of fact, keeps his shop open for 
the sale of refreshment. Every case must depend upon its own 
circumstances ; but upon the facts before us I come to the con- 
clusion that the appellant’s shop was kept open for the sale of 
public refreshment. I agree that the words of the statute are 
cumulative, and that in order to constitute a breach of the statute 
there must be refreshment, resort, and entertainment; but, I 
think, that there was evidence of entertainment ; the appellant’s 
shop remained open until two or three o'clock in the morning, 
and persons entering it might stay, as long as they were taking 
the refreshment with which they were served. 

The decision in Taylor y. Oram (1) turned upon the effect of 
the findings of the magistrate: in the present case, as the magis- 
trate has convicted, he has found as a question of fact that the 
appellant’s shop was kept open as a refreshment house. 

The decision in Mur v. Keay (2) is certainly not opposed to 
the opinion which I have formed, and I do not think that any 
of the reasons given by the judges in that case tend to shew that 
the view which I have adopted is wrong. I cannot come to the 
conclusion that this case is different in principle from Muir v. 
Keay (2) merely because the present appellant’s shop is without 
seats, and his customers are content to take their refreshment 
standing before the counter at which the ginger-beer and lemonade 
are sold..:, For these reasons I am clearly of opinion that the con- 
viction must be affirmed. 

(1) 1H. & ©. 370; 31 L. J. (M.C.) 202, (2) Law Rep. 10 Q, B. 594. 
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Grove, J. I have arrived at the same conclusion as my 
Brother Field, and think that this conviction should be affirmed. 
I agree with what was said by my Brother Blackburn in Muir v. 
Keay (1): “The question must always be one of more or less, 
and the facts of each particular case must be looked at as they 
arise.” The present is a marginal case, and I find it difficult 
to lay down an accurate definition of the word “ entertainment,” 
which alone gives rise to doubt. I do not think that we can 
decide this case merely upon the interpretation of that word as 
found in dictionaries; but it may be useful to notice that in 
Webster’s its meaning, amongst others, is said to be “ the receiving 
and accommodating of guests either with or without reward,” and 
also, “reception, admission.” Other definitions are given with 
respect to another sense of the word, namely, when it is applied 
to amusement; but I do not think that it is used in that sense in 
the present statute. In endeavouring to ascertain its meaning 
we may observe that “entertainment ” is used in conjunction with 
“refreshment” and “resort,” and these words throw some light 
upon its interpretation. I do not think that any doubt can be 
felt that the appellant’s shop was a place of public resort, for 
persons came in at their pleasure. My Brother Blackburn in 
Muir v. Keay (1) appears to think that the word “ entertainment ” 
is used in the sense of “ reception” and “accommodation.” Now, 
there are only two things to which the word accommodation can 
be fairly applied, the shop itself, which I take to be a room with 
a ceiling to it and not a mere open stall, and a counter where 
the refreshments were supplied. If it is borne in mind that 
“entertainment” is joined with the words “refreshment” and 
“resort,” can it be said that the magistrate was wrong in finding 
that the appellant’s shop came within the prohibition of the statute, 
and in convicting the appellant? I cannot hold that he was wrong. 
I think that at the appellant’s shop there was reception and 
admission, and, to some extent, accommodation for his customers, 
and that what was supplied to them was refreshment. 

I am, therefore, of opinion that the conviction must be affirmed. 


Cieaspy, B, I cannot agree with the conclusion at which my 


(1) Law Rep. 10 Q. B. 594, at p. 597. 
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learned Brothers have arrived. I am not satisfied that the appel- 


lant kept his shop open for public entertainment. The question — 


for our decision turns upon the construction of 23 Vict. c. 27, s. 6, 
which requires the owner or occupier of a house or shop to take 
out a licence, if it is kept open for “ public refreshment, resort, 
and entertainment.” No doubt the appellant’s shop was open for 
“public refreshment” and “resort”; but effect must be given to 
the word “ entertainment,” and I feel a difficulty in coming to the 
conclusion that there was anything more than refreshment and 
resort. Upon the facts stated, I cannot find anything in the 
nature of entertainment. Ishould come to this conclusion without 
the aid of the authorities mentioned during the argument. Ineed 
not refer to Taylor v. Oram (1); but I will cite Muir v. Keay (2), 
which seems to me to shew conclusively that the statute requires 
something besides refreshment and resort, and points out what 
that something must be; in addition to these there must be “ re- 
ception.” If there were any place into which it might fairly be 
said that the appellant’s customers were received for the purpose 
of shelter, rest, or recreation, I should be satisfied that a breach of 
the statute had been committed. My Brother Blackburn appears 
to have been of opinion that reception was proved in Mw v. 
Keay (2), because a room was provided where thirty or forty 
persons remained together as long as they liked in the enjoyment 
of shelter, of rest, and of opportunities for conversation and society. 
The view of my Brother Lush in that case is put upon a clear 
ground, and he remarks in the course of his judgment (p. 598): 
“JT think entertainment is something connected with the enjoyment 
of refreshment—rooms, tables, and the like. It is something be- 
yond refreshment; it is the accommodation provided, whether that 
includes a musical or other amusement or not.’ Here there is 
nothing in the nature of accommodation; and before I can come 
to the conclusion that a licence ought to be obtained, I must be 
satisfied that the house or shop is kept open for something besides 
refreshment and resort. It is easy to understand that it may be 
expedient to require a licence for a house where such a “ recep- 
tion ” as I have alluded to takes place; but, on the other hand, it 
may be of great importance not to impose the duty of taking out 


(1) 1H. & C. 870; 31 L. J. (M.C.) 252. (2) Law Rep. 10 Q. B. 594, 
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a licence upon a person who carries on a business so small and in- 
significant as that described in the case before us. I cannot think 
that a licence is required for a stall, at which early in the morning 
tea, coffee, and hot potatoes are sold, although it may possibly be 
a room; no doubt there is public refreshment at, and resort to, a 
stall of that kind; but certainly there is not entertainment. For 
the foregoing reasons, I am of opinion that the conviction was 
wrong, and that our judgment ought to be for the appellant. 


Judgment for the respondents. 


On appeal, 


June 22. McIntyre, Q.C., and John Thompson, for the appellant. 
It is admitted that the appellant’s shop was kept open for ‘ public 
refreshment,” and also, perhaps, “ resort,” but not for entertainment, 
which must mean something not comprehended in the two former 
words; it signifies reception and accommodation ; there was no 
entertainment, for there were no seats or tables of any kind in the 
shop; the appellant’s customers had not the means of remaining 
as long as they pleased, and therefore they were not entertained. 

[Quain, J. It was not expressly found in Muir v. Keay (1) that 
the appellant’s café contained chairs and tables for the accommo- 
dation of his customers ; and yet it was held by the Queen’s Bench 
that he was liable to be convicted of keeping an unlicensed re- 
freshment house. 

Meuusu, LJ. Muir vy. Keay (1) was a clear case; the facts 
before us admit of more argument. The word “public” is perhaps 
inserted to shew that it was not intended to include within the 
operation of the statute houses like the clubs in London, where 
only certain persons, such as members or subscribers, have the 
right of admission. | 

It is a principle observed in the interpretation of statutes as to 
the public revenue, that the subject shall not be taxed unless the 
intention of the legislature be clear: per Bayley, J., in Leeds and 
Liverpool Canal Co. v. Hustler (2); Dwarris on Statutes, 2nd ed. 
p- 646; here it is by no means clear that the language of 23 Vict. 


(1) Law Rep. 10 Q. B. 594. also per Pollock, O.B., in Baddeley v. 
(2) 1 B. & C. 424, at p. 425; see Gingell, 1 Ex. 319, at p. 332. 
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c. 27, s. 6, applies to the appellant’s shop, and therefore he ought 
to be held exempt. 

[Quain, J. An aquarium is a place of entertainment: Terry 
v. Brighton Aquarium Co. (1); Warner vy. Brighton Aquarium 
Co. (2)] . i 

The decision in those cases turned rather upon the word “ amuse- 
ment,” which occurs in 21 Geo. 3, c. 49, 8. 1. 


C.S. C. Bowen, for the respondents. Upon the facts stated, accom- 
modation is provided for consuming the ginger-beer and lemonade 
sold by the appellant; and this is sufficient to constitute enter- 
tainment within the meaning of the statute. 

McIntyre, Q.C., did not reply. 


James, L.J. I think that the judgment of the majority of the 
Court of Appeal from Inferior Courts must be affirmed. It is 
very difficult to find a meaning for the word “ entertainment,”’ 
which will not include the facts of this case; in the appellant’s 
shop the public are received, sheltered, and refreshed, and in any 
point of view this is sufficient to constitute “entertainment.” 


Mexuisy, L.J. Iam of the same opinion. The whole question 
arises upon the effect to be given to the word “entertainment.” 
The main object of the enactment was to deal with houses and 
shops where refreshments may be consumed upon the premises. 
It is true that in the 6th section the words “ resort” and “ entertain- 
ment” are inserted besides ‘“‘ refreshment ;” but I do not think it 
imperative to hold that “ entertainment ” must necessarily be some- 
thing entirely distinct from “refreshment.” It seems to me that 
“ entertainment ” qualifies “ refreshment,” and that the two words 
taken together mean in the statute the receiving of a customer 
and the providing him with drink and food of an agreeable 
nature. When a guest is received into the house of a friend, and 
drink and food of an agreeable nature are placed before him, he is 
entertained ; and in my opinion a man is not the less entertained 
because he is not asked to sit down whilst he takes refreshment. 
I think that persons who are supplied with ginger-beer, and to 
whom sufficient accommodation is furnished to enable them to 


(1) Law Rep. 10 Q. B, 306,’ (2) Law Rep. 10 Ex, 291, 
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1876 drink it comfortably, do obtain entertainment within the meaning 
Howss of the statute. Consequently, in my opinion, the judgment of 
: the majority of the Court below ought to be affirmed. 


BoarD or 
INLAND 


REVENUE. § BagGatAy, J.A. Iam unable to take the same view as the 
other members of this Court. I do not think that the appel- 
lant’s shop was “kept open for public refreshment, resort, and 
entertainment,” within the meaning of 23 Vict. c. 27, s. 6. I 
agree with the view expressed by Lush, J., in Muir v. Keay (1); 
and, in my opinion, in order to constitute “entertainment,” there 
must be something beyond the mere fact of selling ginger-beer or 
lemonade to a customer who drinks it at a counter and then goes 
away. Lalso concur in the words of Blackburn, J., who says (p. 597) 
that entertainment “is rather the correlative of resort—the re- 
ception and accommodation of the public who resort to the place 
in question. It is not a useless word. It does not apply to the 
mere giving of refreshment, nor to the mere fact of persons 
coming in; it means public reception.” I think that the facts in 
the case which I have mentioned were of a widely different kind 
from those in that before us; and I doubt whether there was 
public “resort” to the present appellant’s shop. I think that the 
conviction was wrong and ought to be quashed. 


Quain, J. I am of opinion that the judgment of the majority 
of the Court of Appeal from Inferior Courts ought to be affirmed. 
It is not denied that the appellant’s shop is opened for refresh- 
ment, and I do not share the doubts of Lord Justice Baggallay as 
to its being open for public resort, for any one wanting to buy 
lemonade or ginger-beer may enter it, I also think that the 
shop afforded entertainment to the appellant’s customers; for 
refreshment was sold, and a man cannot be refreshed without 
being at the same time entertained. Moreover, I think the facts 
stated fall within the mischief which the Act was intended to 
remedy. 

Judgment affirmed. 


Solicitors for appellant : Hicklin & Washington. 
Solicitor for respondents : Solicitor to the Inland Revenue. 


(1) Law Rep. 10 Q. B. 594, at p. 598. 
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(IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


SHEFFIELD, Appettant; THE BOARD OF WORKS FOR THE FULHAM 
DISTRICT, ResponpEnTs. 


Sewer —Street—New Street—Apportionment—Metropolis Management Amend- 
ment Act, 1862 (25 & 26 Vict. c. 102), ss. 52, 58, 112. 


25 & 26 Vict. c. 102, s, 52, enacts: “ Where any sewer shall... . be con- 
structed by any .. . . district board in or for the drainage of any new street 
.... theexpense.... shall be... . defrayed by the owners of such street 

. and of the land bounding or abutting” thereon. Sect. 58 enacts: ‘‘ Where 
any sewershall be constructed by any .... district board in a street in which pre- 
viously to such construction there had been no sewer, or only an open sewer, but. 
where sewers rates have been levied previously to such construction, the expense 

. . shall be . . . . defrayed in part only by the owners of the houses situate 
in and of the land bounding and abutting on such street respectively . . 
and the residue of such expenses shall be defrayed by the . .. . district board 
out of sewers rates levied in their... . district.” By s. 112 “new street” 
includes streets to be formed after the 7th of August, 1862. The appellant was 
the owner of a piece of land within the respondents’ district, upon which streets 
had been laid out since the 7th of August, 1862; certain building land not 
belonging to him bounded and abutted upon the ends of all the streets except 
one, which terminated at a cemetery. The respondents laid down sewers in the 
streets and apportioned the whole of the cost between the appellant, his tenants, 
and the owners of the cemetery. Sewer rates had for many years been levied in 
respect of the houses upon the appellant’s land, although no sewer had previously 
existed in the streets thereon :— 

Held, that the word “ street” in s. 53 included ‘‘ new streets” as defined by 
s. 112, as well as old streets, that s. 52 did not apply, and, therefore, that the 
apportionment was invalid, as it did not provide that a portion of the cost of the 
sewers should be defrayed by the respondents out of the sewers rate levied in their 
district : 

Semble, that even if s. 52 had been applicable, the apportionment would have 
been invalid, since it did not charge any portion of the cost of the sewers upon 
the owners of the building land bounding and abutting upon the ends of the streets, 


Cask stated by a metropolitan police magistrate under 20 & 21 
Vict. c. 43. 

The appellant was the owner in fee of a piece of land; along 
it ran a street called Field Road, terminating at one end at 
a cemetery, and at the other in Greyhound Road. Hight streets, 
named respectively, John Street, Francis Street, Dawson Street, 
Chelmsford Street, Suffolk Street, Norfolk Street, Hatfield Street, 
and Milton Street, ran out of Field Road on either side thereof, 


at right angles to it. All these streets were upon the appel- 
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lant’s land, and had been ‘formed and laid out since the 7th 
of August, 1862. The land bounding and abutting upon the 
appellant’s piece of land, and upon the ends of the eight streets 
before mentioned did not belong to him; it was building land, 
and the eight streets were not prolonged beyond the appellant’s 
land. The cemetery did not belong to him. Field Road and 
the eight streets before mentioned not being sewered to the satis- 
faction of the respondents, they resolved that, “the said streets 
be sewered under the provisions of 18 & 19 Vict. c. 120 and 
25 & 26 Vict. c. 102.” The expenses of the construction of the 
sewers, and the works appertaining thereto, including the cost 
of gullies, side entrances, lengths of sewers at the intersection of 
streets, and other incidental charges, were apportioned by the 
respondents, and the amount charged against the appellant came 
to 4207. A part of the expenses of the construction of the sewers 
was apportioned upon the owners of the cemetery, but the whole 
of the rest of the expenses was apportioned upon the appellant 
or his tenants, and no part thereof was apportioned upon the 
owners of the building land bounding or abutting upon the ends 
of the said eight streets. Sewers rates had been levied, for many 
years previously to the passing of the resolution for the con- 
struction of the sewers, on the appellant as owner of the houses 
situate in the streets respectively, and on the owners of the land 
bounding and abutting on such streets, and abutting on the ends 
thereof, although there was no sewer in such streets: no portion 
of the said expenses and costs was proposed by the apportionment 
to be defrayed by the respondents. A plan of the sewers intended 
to be constructed in accordance with the resolution had been 
submitted to and sanctioned by the Metropolitan Board of 
Works. 

The appellant having been summoned for non-payment of the 
amounts apportioned upon him, the foregoing facts were proyed at 
the hearing. 

It was contended for the appellant that he was not liable to 
pay the amounts, first, because no portion of the expense was 
apportioned to each of the owners of the land bounding or abutting 
on the ends of the streets; secondly, because, notwithstanding 
sewers rates had been levied in respect of the appellant’s houses 
and land previously to the passing of the resolution for the eon- 
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struction of the sewers, yet the whole, and not a part only, of the 
expenses and costs was apportioned to be borne and defrayed by 
the appellant, his tenants, and the owners of the cemetery. 

The magistrate ordered payment by the appellant of the amounts 
charged upon him. 

The question for the opinion of this Court was, whether the 
appellant was liable to be ordered to pay the said amounts. (1) 


April 28, 29; May 5. 2. V. Williams (J. O. Grifits, Q.C., 
with him) for the appellant. It is submitted that the apportion- 
ment is wrong, and cannot be sustained under either s. 52 ors. 53 
of the Metropolis Management Amendment Act, 1862 (2), for no 
part of the cost of constructing the sewers is to be defrayed either 
by the owners of the building land bounding and abutting upon 
ihe ends of the streets under s. 52, or by the respondents under s. 53. 


(L) Other objections were urged be- 
fore the magistrate on behalf of the 
appellant, but owing to the view taken 
by the Court it is unnecessary to men- 
tion them. 

(2) By the Metropolis Management 
Amendment Act, 1862 (25 & 26 Vict. ¢. 
102),s. 21, “Itshall be lawful for the said 
Metropolitan Board, and they are hereby 
authorized and empowered, during the 
construction of any works by them 
under the recited Acts or this Act, sub- 
ject to the provisions of such Acts, to 
cause to be stopped up all or such part 
of the carriage or footway of any streets, 
roads, or ways as shall be necessary for 
the due execution of the said works.” 

Sect. 52: “ Where any sewer shall, 
after the passing of this Act, be con- 
structed by any vestry or district board 
in or for the drainage of any new street, 
or of any house or houses erccted since 
the Ist day of January, 1856, the ex- 
pense of constructing such sewer and 
the works appertaining thereto, includ- 
ing the cost of gullies, side entrances, 
lengths of sewer at the intersection of 
streets, and other incidental charges and 
expeuscs, shall be borne and defrayed 
by the owners of such street or houses, 
and of the land bounding or abutting 


on such street respectively, and the 
said expenses shall be apportioned by 
the vestry or district board in such pro- 
portions as they may deem just.” 

Sect. 58: “ Where any sewer shall be 
constructed by any vestry or district 
board in a strect in which previcusly 
to such construction there had been no 
sewer, or only an open sewer, but where 
sewers rates have been levied previously 
to such construction, the expense of 
constructing such sewer and the works 
appertaining thereto, including the cost 
of gullies, side entrances, lengths of 
sewer at the intersection of streets, and 
other incidental charges and expenses, 
shall be borne and defrayed in part only 
by tne owners of the houses situate in 
and of the land bounding and abutting 
on such street respectively; and the 
amount to be borne by such owncrs 
shall be determined by the vestry or 
district board in each particular case, 
and the residue of such expenses shall 
be defrayed by the vestry or district 
board out of the sewers rates levied in 
their parish or district.” 

Sect. 112: “The expression ‘new 
street’ shall apply to and include all 
streets hereafter to be formed or laid out,” 
that is, after the 7th of August, 1862. 


397 


1876 


SHEFFIELD 
ean 
FULHAM 
Boarp, 


398 


1X76 
SHEFFIELD 
0. 
FuLHAM 
Boarp. 


EXCHEQUER DIVISION. VOL, I. 


(Denman, J. Ought not the appellant to have appealed against 
the apportionment to the Metropolitan Board of Works under 
25 & 26 Vict. c. 102, s. 57 ?] 

It is submitted that he need not, because the respondents had 
no jurisdiction to make the apportionment: Whitchurch v. Fulham 
Board of Works.(1) No doubt the discretion exercised by them 
in fixing the amounts to be contributed under apportionments law- 
fully made cannot be questioned in this Court: Nesbitt v. Green- 
wich Board of Works (2); London and North Western Ry. Co. v. 
Vestry of St. Pancras (3): but here the respondents have exceeded 
their powers, and have thrown the whole expense of constructing 
the sewers upon the appellant, his tenants, and the owners of the 
cemetery. 

Biron, for the respondents. The apportionment has been made 
under s. 52; for, as all the streets upon the appellant’s land were 
‘new streets” within the Metropolis Management <Acts,- the 
respondents could not proceed under s. 53, which applies only to 
old streets. 

[BramMweEL., B. Why does not the word “street” in s. 53 
comprehend “ new streets” as well as old? If it does, the respon- 
dents ought to have made the apportionment under it, and not 
under s. 52; for in the present case all the other incidents of 
s. 53 are fulfilled. | 

It seems to follow from Dryden v. Overseers of Putney (4), that 
in the Metropolis Management Acts “street” does not include 
‘‘new streets” as therein defined ;. but if s. 53 is applicable to the 
present case, it must be admitted that the apportionment is based 
upon a wrong principle. 

R. V. Williams did not reply. 


BramweELt, B. Iam of opinion that the appellant is entitled 
to our judgment. Previously to the construction of the sewers by 
the respondents there was no sewer in the appellant’s land, but 
sewers rates had been paid in respect of his houses; therefore 
some portion of the expense incurred by the respondents in con- 
structing the sewers ought to be borne by them, pursuant to the 
provisions of s. 53. It has been, however, contended before us by 


(1) Law Rep. 1 Q. L. 233. (3) 17 L. T. (N.S.) 654 
(2) Law Rep. 10 Q. B. 465. (4) Ante, p: 293. 
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the respondents’ counsel that the apportionment is valid, and that 
s. 53 does not apply; and it has been argued that the word 
“street” is to be taken to mean exclusively old streets, and does 
not include “ new streets” as defined by 25 & 26 Vict. c. 102. It 
would seem to follow from this contention that wherever the word 
“street” occurs in the Metropolitan Management Acts it must be 
taken as comprehending only old streets; but it is manifest that 
this cannot be its true interpretation. The 21st section of 25 & 
26 Vict. ec. 102, which gives power to stop up streets during the 
execution of works, must apply to “new streets” as well as old, 
although the word “street” alone is used therein; and I think 
that in s, 53 it must receive the wider interpretation. The order 
of the magistrate must be quashed. 


Denman, J. Iam of the same opinion. After the argument 
which we have heard, I think it clear that s. 53 applies to this 
case, and that the apportionment is bad because it throws the 
whole expense of constructing the sewers upon the appellant and 
his tenants as owners of the houses, and upon the owners of the 
cemetery, without apportioning any part thereof upon the respon- 
dents’ district. 

I may mention that, even under s, 52 the apportionment seems 
to me to be bad, for no portion of the cost of constructing the 
sewers is imposed upon the owners of the land bounding and 
abutting upon the ends of the eight streets referred to in the 
case. I do not, however, express any definite opinion as to this, 
as it is not a matter necessary to our decision. 


BRAMWELL, B. I concur in my Brother Denman’s remarks as 


to whether the apportionment could be sustained under s, 52. 


Judgment for the appellant. (1) 


Solicitors for appellant: Sheffield & Sons. 
Solicitors for respondents: Watson, Sons, & Room. 


(1) But see Sawyer v. Vestry of  berwell v. Weller, Law Rep. 6 Q. B. 


Paddington, Law Rep. 6 Q. B. 164, 168 (n.), held that 25 & 26 Vict. c. 102, 
where Blackburn and Lush, JJ., dis- _s, 53, applies only to old streets. 
senting from Vestry of St. Giles, Cam- 
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[IN THE COURT OF APPEAL FROM INFERIOR COURYS.] 


THE BOARD OF WORKS FOR THE FULHAM DISTRICT, Apre.nants ; 
GOODWIN, REsponDENT. 


Sewer—New Street— Metropolis Management Amendment Act, 1862 (25 & 26 
Vict. c. 102), ss. 44, 52, 112. : 


The respondent, within the limits of the Metropolis Management Acts, and 
with the sanction of the Metropolitan Board of Works, constructed a sewer for 
the drainage of the M. road, in which he owned certain houses, and which was a 
“new street ” within the meaning of the above-mentioned Acts. Afterwards the 
appellants took up the sewer constructed by the respondent, and in place thereof 
laid down another for the drainage of the neighbourhood :-— 

Held, that the respondent was not liable to pay any portion of the cost of the 
sewer laid down by the appellants, 


CasE stated by a metropolitan police magistrate under 20 & 
21 Vict. ¢. 43. 

Complaint was made by the appellants of the non-payment by 
the respondent of the sum of 646/., as owner of certain premises 
situate and being in Mayland Road, in respect of certain sewer- 
works, Mayland Road having been formed and laid out as a new 
street since the 7th of August, 1862, and a summons having been 
issued, the following facts were proved at the hearing :— 

The respondent had been, in 1867, and still was the owner of 
certain houses in Mayland Road, and the tenants thereof had, 
previously to the making of the new sewer, paid sewer’s rates; he 
was not the owner of any house or land in Coningham Road, which 
was a continuation of Mayland Road. On or about the Ist of 
February, 1867, the Metropolitan Board of Works sanctioned the 
construction of a sewer in the centre of Mayland Road by the 
owners, under s. 44 of 25 & 26 Vict. c. 102. Such sewer was 
built, and drainage works were made at the expense of the re- 
spondent, according to plans submitted to and approved by the 
Metropolitan Board of Works, and extended the entire length of 
the Mayland Road, about 1050 ft. The construction of a sewer in 
Coningham Road by the owners, with an outfall into the Uxbridge 
Road, was sanctioned by the Metropolitan Board of Works, and 
constructed in two sections: the first section was in accordance 
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with such sanction; the second section, about 500 ft. in length, 


was not in accordance with such sanction, its outfall being into the” Friuam 


sewer of Mayland Road, instead of into the Uxbridge Road. In 
April, 1875, the Board of Works for the Fulham district deter- 
mined to have the sewers before-mentioned taken up and recon- 
structed. The provisions of the several Acts relating to sewers in 
force in 1867 were complied with by the respondent in the con- 
struction of the sewer in the year 1867. In the month of June, 
1875, the district board caused the sewers to be removed, and 
constructed a brick main sewer throughout the whole of Mayland 
Road, and a large part of Coningham Road, with man-holes and 
gullies sufficient to take the sewage of a large and populous neigh- 
bourhood ; and they connected the drainage of the houses in May- 
land Road, and of the several houses in Coningham Road, with 
the new sewer. The costs and expenses of the works executed 
in 1875 amounted to the sum of 2527/., and the appellants appor- 
tioned the same upon the owners of the houses and land in May- 
land and Coningham Roads, 

Upon the hearing of the summons, it was contended on the part 
of the respondent, first, that the apportionment whereby the 
respondent was sought to be charged, and which amounted to the 
sum of 646/., was bad in law, because the appellants, having re- 
moved the old sewer in Mayland Road, sanctioned and made as 
before stated, were bound to substitute one as efficient, but not at 
the cost of the owners; secondly, that the sewer, in respect of 
which the present claim was made against the respondent, was a 
sewer for taking the sewage of the whole neighbourhood, including 
the side streets, and not of the Mayland Road and Coningham 
Road only, and that therefore the owners of houses in Mayland 
Road ought not to pay the cost ; thirdly, that any sewer replacing 
an old one vested in the district board ought to be made at the 
cost of the ratepayers. . 

The magistrate dismissed the summons, 

The question for the opinion of this Court was, whether the 
respondent was liable to pay the said sum of 646/. in respect of 
the said apportionment. 

If this Court should be of opinion that he was so liable, judg- 
ment was to be entered for the appellants; but if it should be of 
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opinion that he was not so liable, judgment was to be entered for 
the respondent. a 


H. T. Boddam for the appellants. The magistrate was wrong 
in dismissing the summons. The appellants were empowered by 
the Metropolis Management Amendment Act, 1862, s. 52 (1), 
to lay down a sewer at the expense of the respondent. Mayland 
Road was plainly a “new street,” within the meaning of the in- 
terpretation clause (s. 112), for it has been formed and laid out 
since the passing of that statute; and whenever a sewer is con- 
structed in a new street by a district board, the expense of the 
work must be borne by the neighbouring owners, under s. 52: 
Sawyer v. Vestry of Paddington. (2) 

John Day, Q.C. (T. R. Kemp with him), for the respondent. 
The decision of the magistrate was right. As Mayland Road had 
already been sewered by the respondent at his own expense, he 
could not be called upon under s. 52 to pay the cost of a fresh 


(1) By the Metropolis Management 
Amendment Act, 1862 (25 & 26 Vict. 
c. 102), s. 44, “ It shall be lawful for the 
owners or occupiers of any land or pre- 
mises in any parish, district, or part, 
within the limits ofthe metropolis... . 
with the consent and subject to the 
regulations and conditions hereinafter 
mentioned, to construct sewers at their 
own expense for the purpose of draining 
such land or premises; and it shall be 
lawful for any vestry or district board, 
in whom the sewers in any parish, dis- 
trict, or part are vested, if they shall 
deem it just and proper so to do, to 
contribute out of the rates under their 
control, applicable to the execution of 
works of sewerage, to the cost of any 
sewers constructed for the purpose 
aforesaid.” 

By s. 47, every person intending 
to make a sewer shall first obtain 
the sanction of the vestry or district 
board. 

By s. 48, no vestry or district board 
shall sanction the construction of any 


such sewer, without the approval of the 
Metropolitan Board of Works. 

By s. 52. “ Where any sewer shall, 
after the passing of this Act, be con- 
structed by any vestry or district 
board, in or for the drainage of any new 
street, or of any house or houses erected 
since the Ist of January, 1856, the ex- 
pense of constructing such sewer, and 
the works appertaining thereto, inclu- 
ding the cost of gullies, side-entrances, 
lengths of sewer at the intersection of 
streets, and other incidental charges and 
expenses, shall be borne and defrayed 
by tbe owners of such street or houses, 
and of the land bounding or abutting 
on such street respectively, and the said 
éxpenses shall be apportioned by the 
vestry or district board in such propor- 
tions as they may deem just.” 

By s. 112, “ The expression, ‘new 
street’ shall apply to and include all 
streets hereafter to be formed or laid 
out,” that is, after the 7th of August, 
1862. 

(2) Law Rep. 6 Q. B. 164. 
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sewer laid down by the appellants. The sewer constructed by the 
respondent vested in the appellants under the Metropolis Manage- 
ment Act, 1855 (18 & 19 Vict. c. 120), s. 68, and they were bound 
to repair it, and if necessary to replace it under s. 69. [He was 
then stopped. | 


CreasBy, B. I do not feel much difficulty in coming to the 
conclusion that this appeal must be dismissed, on the ground that 
the facts proved do not render the respondent liable to pay the 
expenses incurred by the appellants in constructing the sewer in 
1875. The sewer laid.down by the respondent in 1867 was con- 
structed by him under the Metropolis Management Amendment 
Act, 1862, s. 44, and pursuant to the Metropolis Management 
Act, 1855, s. 68, it vested in the appellants; he did all that was 
necessary in the matter, but in 1875 the appellants caused this 
sewer to be removed and laid down another. Under these circum- 
stances, it appears to me scarcely arguable that the appellants can 
call upon the owners of the houses in Mayland Road to pay for the 
cost of the new sewer. It seems to me unreasonable to hold that 
after the neighbouring owners have constructed a sufficient sewer 
in a street, they can afterwards be called upon to contribute to 
the cost of a fresh sewer. I also think that the appellants could 
not, under the circumstances, charge the respondent with the cost 
of the drainage of the whole neighbourhood. 


Grove, J. I am of the same opinion. It seems to me to be 
the policy of the enactments cited before us to throw in the first 
instance the cost of constructing sewers in a new street upon the 
neighbouring owners, but when the street has once been sufficiently 
sewered, to impose upon the vestry or district board the duty of 
maintaining and replacing the original sewers out of the funds at 
their disposal. 


FIELD, J., concurred. 
Judgment for the respondent. 


Solicitors for appellants: Watson, Sons, & Room. 
Solicitor for respondent: W. A. Downing. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


COUSINS v, LOMBARD DEPOSIT BANK anp OTHERS. 


County Court—Appeal in Suit within Common Law Jurisdiction—Question of 
Fact—Verdict of Judge sitting without Jury—Motion for New Trial on 
ground that Verdict was against the Weight of Evidence—County Courts 
Act, 1875 (88 & 39 Vict. c. 50), s. 6. 


The Court of Appeal from Inferior Courts has no power under 88 & 39 Vict. 
c. 50, s. 6, to review the decision of the judge of a county court upon a question 
of fact arising in a suit brought within its jurisdiction as a court of common law, 


Turs action, which was for trespass to the plaintiff’s goods and 
chattels, had been remitted under the County Courts Act, 1867 
(30 & 31 Vict. ec. 142), s, 10, to the county court of Westminster, 
and was there tried by the judge sitting without a jury. Wit- 
nesses having been called on both sides, a verdict was found for 
the plaintiff for 3007. 


Cyril Dodd now moved for a new trial on the grounds, first, that 
there was no legal evidence in support of the plaintiffs case ; and, 
secondly, that the verdict was against the weight of evidence. 
As to the second ground of the motion, he contended that the 
right of appeal given by 13 & 14 Vict. c. 61, s. 14 (1), had been 

(1) By the County Courts Act, 1850 
(18 & 14 Vict. c. 61),s.14: “If either 
party in any cause of the amount to 
which jurisdiction is given to the 
county courts by this Act shall be 
dissatisfied with the determination or 
direction of the said court in point of 
law, or upon the admission or rejection 
of any evidence, such party may appeal 
from the same to any of the superior 
courts of common law at Westminster.” 


rule department of the Master’s office 
of the court in which the appeal is to 
be brought.” 

By the County Courts Act, 1875 
(88 & 39 Vict. c. 50), s. 6: “In any 
cause, suit, or proceeding, other than 
a preceeding in bankruptcy, tried or 
heard in any county court, and in which 
any person aggrieved hasa right of ap- 
peal, it shall be lawful for any person 
aggrieved by the ruling, order, direc- 


Sect. 15: “Such appeal shall be in 
the form of a case agreed on by both 
parties, or their attorneys, and if they 
cannot agree, the judge of the county 
court, upon being applied to by them, 
or their attorneys, shall settle the case 
and sign it; and such case shall be 
transmitted by the appellant to the 


tion, or decision of the judge, at any 
time within eight days after the same 
shall have been made or given, to ap- 
peal against such ruling, order, direc- 
tion, or decision by motion to the court 
to which such appeal lies, instead of by 
special case, such motion to be ex parte 
in the first instance, and to be granted 
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much enlarged by the County Courts Acts, 1875, s. 6, and. that 


this Court now has power to review the decision of the judge of a _ 


county court upon a question of fact ina suit arising within its 
jurisdiction as a court of common law. 


CuEasBy, B. Upon the facts proved in the county court there 
was some evidence which entitled the judge to find a verdict for 
the plaintiff; and I am of opinion that we have no jurisdiction to 
entertain this application for a new trial on the ground that the 
verdict was against the weight of evidence. The judge of a 
county court sitting alone has power to decide both law and fact; 
but by 13 & 14 Vict. c. 61, s. 14, a right of appeal is given to a 
party “ dissatisfied with the determination or direction of the... 
court in point of law or upon the admission or rejection of any 
evidence.” These words exclude an appeal upon the decision of a 
county court judge as to matters of fact. It seems to me that 
88 & 39 Vict. c. 50, s. 6, was passed only to give a new mode of 
procedure in cases where the right of appeal already existed, and 
that the legislature did not mean to extend that right to cases 


on such terms as to costs, security, or 
stay of proceedings, as to the court to 
which such motion shall be made shall 
seem fit. And if the court to which 
such appeal lies be not then sitting, 
such motion may be made before any 
judge of a superior court sitting in 
-chambers, And at the trial or hearing 
of any such cause, suit, or proceeding, 
the judge, at the request of either 
party, shall make a note of any ques- 
tion of law raised at such trial or hear- 
ing, and of the facts in evidence in 
relation thereto, and of his decision 
thereon, and of his decision of the cause, 
suit, or proceeding, and he shall, at the 
expense of any person or persons, being 
party or parties in any such cause, 
suit, or proceeding, requiring the same 
for the purpose of appeal, furnish a 
copy of such note, or allow a copy to 
be taken of the same by or on behalf 
of such person or persons, and he shall 
L.R. Ex.D.1/2 


sign such copy, and the copy so signed 
shall be used and received on such 
motion, and at the hearing of such 
appeal.” 

By the County Courts Act, 1865 
(28 & 29 Vict. c. 99), a limited juris- 
diction in equity is conferred upon 
county courts, and by s. 18 an appeal 
is allowed, “if any party in a suit or 
matter under this Act shall be dissatis~ 
fied with the determination or direction 
of a judge of a county court on any 
matter of law or equity, or on the ad- 
mission or rejection of any evidence.” 

By the County Courts Admiralty 
Jurisdiction Act, 1868 (31 & 32 Vict. 
c. 71), in certain cases Admiralty juris- 
diction is conferred upon county courts, 
and bys. 26 and the following sections 
a right of appeal is allowed, which is 
slightly modified by the County Courts 
Act, 1875 (88 & 39 Vict. c. 50), ss. 10, 
dale 
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where at the time of passing thestatute it did not exist. I think 
that the words, “ruling, order, direction, or decision,” refer merely 
to the determination of the judge upon questions of law, and that 
if it had been intended to confer upon another tribunal power to 
overrule a verdict found by him, different language would have 
been used. In my opinion, the machinery in the latter part of 
s. 6, where the duty is imposed upon the judges of a county court 
of taking “a note of any question of law,” clearly shews that the 
motion in the superior court is introduced only as a substitute for 
the proceeding by way of special case. Upon both grounds the 
rule must be refused. I express no opinion as to the right of 
appeal from the decision of a county court judge upon matters of 
fact in equitable or Admiraity suits. 


Grove, J. Iam of the same opinion. I cannot think that by 
38 & 389 Vict. c. 50, s. 6, the legislature contemplated an exten- 
sion of the right to appeal in suits arising within what used to be 
called the common law jurisdiction of county courts. The change 
would have been great in principle, and if the legislature had in- 
tended to introduce it, clear language would have been employed. 
If an appeal were allowed upon questions of fact, the result would 
be that either as matter of right, or by leave of the judge of the 
county court (1), this Court, or even a higher tribunal, might be 
compelled to determine the proper inference to be drawn from 
conflicting facts. The object of the legislature in establishing 
county courts as cheap and expeditious tribunals would be de- 
feated. All that has been done is to create a fresh mode of pro- 
cedure, and no right to appeal has been conferred in those cases 
where it did not exist previously. The terms of the 6th section 
certainly seem to be applicable only to appeals upon questions of 
law, and I think that if it had been intended to authorize this 
Court to overrule the verdict of a judge on the ground that it is 
against the weight of evidence, a similar power would have been 
conferred over the verdict of a jury ; but no jurisdiction to interfere 
with the finding of a jury is created by s. 6. I, therefore, think 
that the jurisdiction of this Court in appeals from county courts 
is confined to questions of Jaw, and that it has no power to 


(1) Under the County Court Act, 1867 (30 & 31 Vict. c. 142), s. 18. 
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entertain objections as to the proper decision upon facts. This 
rule must be altogether refused. I agree with my Brother Cleasby 
that our present decision affects only appeals in actions arising 
within the common law jurisdiction of county courts; the right 
of appeal in suits within their equitable and Admiralty jurisdic- 
tion may or may not extend to matters of fact. 


Fre.p, J. The matter which has principally been argued is, 
whether we have power to grant a new trial in an action brought 
in a county court on the ground that the verdict found by the 
judge is against the weight of evidence. The question before us 
is limited to suits arising within the common law jurisdiction. If 
we were to accede to this application, it would be necessary to 
consider the whole evidence given at the trial, and we should in 
effect hold that the County Courts Act, 1875, s. 6, has introduced 
a great change in the principle upon which the right to appeal 
had previously rested. Before that statute a limited right of ap- 
peal had been established by 13 & 14 Vict. ec. 61, s. 14, and the 
procedure mentioned in s. 15 required a case to be stated; it is 
quite clear from the very words of s. 14 that the right was con- 
fined to questions of law; and if any decision is required to estab- 
lish this, an authority conclusive upon this Court is to be found in 
Sharrock v. London and North Western Ry. Co. (1), where both 
the Common Pleas Division and the Court of Appeal held that no 
appeal upon questions of fact is allowed by 13 & 14 Vict. c. 61, 
s. 14. I cannot think that the County Courts Act, 1875, s. 6, was 
intended to introduce a more extended power of appeal: it was 
meant simply to provide a better mode of procedure. Under the 
old system the parties might be unable to agree upon the facts 
proper to be stated in the case, and much time might be lost and 
much expense incurred whilst it was passed backwards and for- 
wards between their solicitors; ultimately it might be necessary 
to refer the matter to the judge who tried the cause, and justly or 
unjustly, complaint was sometimes made that he settled the case 
according to his own opinion as to the rights of the parties, and 
not according to a strictly impartial view of the matter. By the 
new procedure this inconvenience is avoided. The words “order” 

(1) 1. F. D. 70. 
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and “decision” in the County Courts Act, 1875, s. 6, taken by 
themselyes might perhaps create a difficulty ;s but as the appeal 
by motion is to be “ instead of by special case,” it is evident that 
the power to dispute the determination in the county court is con- 
fined to those cases where it existed before the passing of this 
statute. . 

County courts have now jurisdiction in equitable and Ad- 
miralty suits, and appeals may, pursuant to statutory authority, 
be had from their decisions therein; but whether the power 
to appeal in these suits extends to matters of fact, I express no 
opinion. 


Rule refused. 


Solicitor for defendants: Edward Lee. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


LE BLANCH v. REUTER’S TELEGRAM COMPANY, LIMITED. 


Practice—Jurisdiction— Court of Appeal—Court of Appeal from Inferior Courts 
—Appeal from Judgment upon Demurrer in Mayors Court, London—Su- 
preme Court of Judicature Act, 1873, ss. 18, 45. 


The Court of Appeal from Inferior Courts has no jurisdiction to hear and 
determine questions of law arising upon the records of the Mayor’s Court, 
London ; the proper tribunal to entertain them is the Court of Appeal, under the 
Supreme Court of Judicature Act, 1873, s. 18, subs. 4. 


THis was an action brought in the Mayor’s Court, London; and 
the declaration alleged that the defendants carried on the business 
of forwarding and transmitting messages by telegraph from Lon- 
don to the colony of Hong Kong, and delivering the same there ; 
that the plaintiff delivered to the defendants a message to be for- 
warded and transmitted to Hong Kong, and there delivered within 
a reasonable time for reward paid by the plaintiff to the defend- 
ants; yet the defendants neglected for a long and unreasonable 
time to deliver the message, whereby the plaintiff sustained 
damage. 

The defendants pleaded that they received the message upon 
condition that neither they nor their agents would be held re- 
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sponsible in any case for delays or mistakes in the transmission of, 1876 
nor for the non-delivery of, any telegram from whatever cause Lr Brancu 
arising. Busines 
The replication, after setting out the condition verbatim, alleged T#L#6RAM Co. 
that the message was transmitted without mistake or delay to 
Hong Kong, and on its receipt there was written out for delivery, 
but was not delivered until ten days after such receipt and writing 
out for delivery ; and that the delay in the delivery of the mes- 
sage arose wholly and entirely from the gross negligence of the 
defendants and their servants. 
Demurrer and joinder. 
The demurrer was argued in the Mayor’s Court, before the Com- 
mon Serjeant (T. Chambers), upon the 21st of January, 1876, and 
he, upon the 19th of February, gave judgment for the defendants. 
Upon the 10th of March, the plaintiff’s solicitors gave notice (1) 
that, pursuant to leave reserved by the Common Serjeant, motion 
would be made in the Court of Appeal from Inferior Courts to set 
aside the judgment for the defendants upon the demurrer, and 
to enter it for the plaintiff, upon the grounds in the notice stated. 


Watkin Williams, Q.C.(H. D. Greene with him), for the de- 
fendants. Before this case is argued upon the merits, it is wished 
to raise the preliminary objection that the present appeal has not 
been brought to the proper tribunal. Previously to the coming 
into operation of the Supreme Court of Judicature Acts, 1873 
and 1875, proceedings in error from the Mayor’s Court, London, 
lay to the Court of Exchequer Chamber, under the provisions of the 
Mayor's Court of London Procedure Act, 1857, s.4(2) ; and Smp- 


(1) Under the Supreme Court of 
Judicature Act, 1875, Order LIII., 
Rules 1, 2, 3. 

(2) By the Mayor’s Court of London 
Procedure Act, 1857 (20 & 21 Vict. 
c. clvii.), s.4, “in all cases of error 
arising on proceedings in the Mayor’s 
Court, the Exchequer Chamber shall be 
the court of error for the purposes of 
this Act.” 

By the Supreme Court of Judicature 


Act, 1873 (86 & 37 Vict. c. 66), s. 18, 
“The Court of Appeal established by 
this Act shall be a superior court of 
record, and there shall be transferred to, 
and vested in, such court all jurisdic- 
tion and powers of the courts following 
(that is to say).... (4) all jurisdic- 
tion and powers of the Court of Ex- 
chequer Chamber.” 

Sect. 45, “All appeals from petty or 
quarter sessions, from a county court, 
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son vy. Henning (1) is an authority, clearly establishing that error 
upon a judgment upon a demurrer must have been taken to 
that court. By the Supreme Court of Judicature Act, 1873, s. 18, 
subs. 4, “all jurisdiction and powers of the Court of Exchequer 
Chamber” are transferred to and vested in the Court of Appeal, 
which consequently has alone jurisdiction to correct defects ap- 
pearing upon the face of records in the Mayor’s Court. 

E. H, Pollard (Charles Russell, Q.C., with him), for the plaintiff. 
It is submitted that the Mayor’s Court being an inferior tribu- 
nal, this Court alone has power under the Supreme Court of 
Judicature Act, 1873, s. 45, to determine the present motion. 
By the Supreme Court of Judicature Act, 1875, Order LYIIL., 
Rules 1 and 2, proceedings in error have been abolished, and 
appeals have been substituted; as the present motion is in truth 
an appeal from an inferior court, this Court has jurisdiction to 
entertain it pursuant to the Supreme Court of Judicature Act, 
1878, s. 45. 


BramMwELL, B. We all are of opinion that, sitting as the Court 
of Appeal from Inferior Courts under s. 45, we have no jurisdiction 
to hear this motion. 


Me tor, J. It is plain from the enactments cited in the course 
of the argument that the jurisdiction and powers of the Court of 
Exchequer Chamber have been transferred to the Court of Appeal, 
and that error has been abolished, and appeal substituted for it ; 
it follows, therefore, that as the Court of Exchequer Chamber 
would have had before recent legislation exclusive jurisdiction to 


or from any other inferior court, which 
might before the passing of this Act 
have been brought to any court or 
judge whose jurisdiction is by this 
Act transferred to the High Court of 
Justice, may be heard and determined 
by Divisional Courts of the said High 
Court of Justice.” 

By the Supreme Court of Judicature 
Act, 1875, Order LVIII., Rule 1, “ Bills 


of exceptions and proceedings in error 
shall be abolished.” Rule 2. “ All ap- 
peals to the Court of Appeal shall be 
by way of re-hearing, and shall be 
brought by notice of motion in a sum- 
mary way.... The appellant may, 
by the notice of motion, appeal from 
the whole or any part of any judgment 
or order.” 
(1) Law Rep. 10 Q. B. 406. 
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entertain by way of error the questions arising upon this record, —_ 1876 
the Court of Appeal is now the proper tribunal to decide them by Lz Brancu 


Vv. 
way of appeal. Revrer’s 
TELEGRAM Co. 


DENMAN, J., concurred. 
Judgment for the defendants, 


Solicitors for plaintiff: Avgles & Rawlins. 
Solicitors for defendants: Johnson, Upton, & Budd. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] May 25. 


HILL, Arprnnant; HALL, Responpent. 
Statutes, Construction of —Repeal by Implication—Later Statute inconsistent 
with Harlier. 


By 3 & 4 Vict. c. 85, s. 6, “all withs and partitions between any chimney or 
flue . . . . shall be of brick or stone, and at least equal to half a brick in thick- 
ness,” upon pain of forfeiting a sum of money. A subsequent local statute 
enacted that in the borough of H. “the chimneys and flues of every new building 
shall be constructed in such mode and of such materials and dimensions as shall 
from time to time be determined or approved by the corporation,” and then, if no 
direction should be given by the corporation as to constructing chimneys, pre- 
scribed certain directions different from those contained in 3 & 4 Vict. c. 85, s, 6. 
The appellant, within the borough of H., built a chimney, which was not in 
accordance with the provisions of 3 & 4 Vict. c, 85, s. 6, and he was convicted 


before justices of an offence against that Act :— 
Feld, that the subsequent local statute had not repealed 8 & 4 Vict. c. 85, s. 6, 
within the borough of H., and that the conviction was right. 


Cask stated by two justices of the ‘peace for the borough of 
Huddersfield. 

An information was preferred by the respondent charging that 
the appellant, “at the borough of Huddersfield, did unlawfully 
make, or cause to be made, a certain with or partition of a certain 
chimney or flue less than half a brick in thickness, to wit, one and 
a half inches.” At the hearing it was admitted that the appellant, 
who was a master-builder, had built a certain chimney with a par- 
tition of stone-slate of the thickness of one and a half inches 
between the flues, and that he had in that respect contravened the 
provisions of 3 & 4 Vict. c. 85, s.6. At the close of the com- 
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plainant’s case the solicitor for,the appellant contended that the 
provisions of 3 & 4 Vict. c. 85,s. 6, had been impliedly repealed 
so far as respected the borough of Huddersfield (within the limits 
of which the chimney complained of was built) by the Hudders- 
field Improvement Act, 1871, and the bye-laws made thereunder. 
The justices ordered and adjudged the appellant to forfeit and pay 
the sum of 102. 

The question for the opinion of this Court was whether the 
justices, upon the above facts, had power to order and adjudge the 
appellant to pay the sum of 10/., and whether the statute under 
which such penalty was inflicted had been impliedly repealed. 


Manisty, Q.C. (W. Beresford with him), for the appellant. 
The conviction was wrong. The clause in 3 & 4 Vict. ¢. 85, 
s. 6 (1), under which the information was framed, was repealed by 
the Huddersfield Improvement Act, 1871, s. 111, within the limits 


(1) 3 & 4 Vict. c. 85; si. 6s “And 
whereas it is expedient, for the better 
security from accidents by fire or 
otherwise, the improved construction 
of chimneys and flues provided by the 
said Act (4 & 5 Wm. 4, c. 35, s. 18) 
be continued,” be it enacted “ that all 
withs and partitions between any chim- 
ney or flue which at any time after the 
passing of this Act shall be built or re- 
built shall be of brick or stone, and at 
least equal to half a brick in thickness ; 
and every breast-back and with or par- 
tition of any chimney or flue hereafter 
to be built or re-built shall be built of 
sound materials, and the joints of the 
work well filled in with good mortar or 
cement, and rendered or stuccoed with- 
in; and also that every chimney or flue 
hereafter to be built or rebuilt in any 
wall, or of greater length than four feet 
out of the wall, not being a circular chim- 
ney or flue twelve inches in diameter, 
shall in every section of the same be 
not less than fourteen inches by nine 
inches; and no chimney or flue shall 
be constructed with any angle therein 


which shall be less obtuse than an 
angle of one hundred and twenty de- 
grees, except as hereinafter excepted, 
and every salient or projecting angle in 
any chimney or flue shall be rounded 
off four inches at the least, upon pain 
of forfeiture, by every master-builder 
or other master-workman who shall 
make or cause to be made such chim- 
ney or flue, of any sum of not less 
than 10/. nor exceeding 50/7: Provided, 
nevertheless, that notwithstanding this 
Act, chimneys or flues may be built at 
angles with each other of ninety de- 
grees and more, such chimneys or flues 
having therein proper doors or openings 
not less than six inches square.” 

The Huddersfield Improvement Act, 
1871 (384 & 35 Vict. c. cli.), s. 111. 
“The chimneys and flues of every new 
building shall be constructed in such 
mode and of such materials and dimen- 
sions as shall from time to time be 
determined or approved by the corpo- 
ration. Unless otherwise prescribed or 
ordered, every chimney or flue shall be 
constructed of good brickwork or stone- 
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of that borough, for the general statute is inconsistent with the 
local statute ; if both Acts are to stand, a master-builder is liable 
to be fined for a breach of the earlier, although he has done every- 
thing required by the later. The provision as to building circular 
chimneys with earthenware pipes in the Huddersfield Improve- 
ment Act, 1871, s. 111, is inconsistent with the provisions of 3 & 4 
Vict. c. 85, s. 6, and therefore shews an intention in the legislature 
to repeal the general Act within the borough of Huddersfield. 

J. F. Clerk, for the respondent. The conviction was right. 
Between 3 & 4 Vict. c. 85, s. 6, and the Huddersfield Improve- 
ment Act, 1871, s. 111, there is no repugnance or contrariety, and 
the earlier enactment is not mentioned in the later, and therefore 
it has not been repealed by implication: Middleton v. Crofts (1); 
Wynn v. Davies and Weever. (2) The provision in the Hudders- 
field Improvement Act, 1871, s. 111, as to earthenware pipes, is 
merely a direction as to the kind of material to be used. [He 
was then stopped. | 


CieasBy, B. We all are of opinion that it is unnecessary to 
hear any further argument from the respondent’s counsel. The 
case raises questions of a somewhat unusual character, and no 
authority precisely in point has been cited before us; but I have 
come to the conclusion that there is not sufficient repugnancy 
between the two Acts to enable me to say that the earlier is re- 
pealed as to Huddersfield by the iater. In Dwarris on Statutes, 
2nd ed. pp. 530, 531, it is said: “Every affirmative statute is a 


shall be made in any chimneys or flues 


work and mortar well grouted, and, if 
for any purpose, nor pipe for conveying 


circular, must be formed of earthen- 


- ment. 


ware pipes of not less than ten inches 
diameter set in mortar, and if not cir- 
cular, must be pargetted with mortar, 
and not less than fourteen inches by 
twelve inches clear intericz measure- 
No chimney or flue shall have 
angles less obtuse than one hundred 
and twenty degrees, except when proper 
iron or stone doors or openings are left 
for cleaning purposes. No timber or 
woodwork shall be placed within nine 
inches, or wooden plugs driven nearer 
than six inches of the inside face of 
any chimney or flue, and no opening 


smoke, heated air, steam, or hot water 
fixed in any new building, except of 
the materials and in the manner to be 
submitted to and specially approved by 
the corporation.” 

Section 385 relates to bye-laws to be 
made under the Act. 

The 31st of the bye-laws as to streets 
and buildings made pursuant to the 
Huddersfield Improvement Act, 1871, 
was in. the same terms with s, 111. 

(1) 2 Atkyns, 650, at p. 675; Cases 
temp. Hardwicke, 326, at p. 338. 

(2) 1 Curt. Eccl. 69, at pp. 79, 80. 
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repeal of a precedent affirmative statute, where its matter neces- 
sarily implies a negative; but only so far as it is clearly and 
indisputably contradictory and contrary to the former Act in the 
very matter, and the repugnancy such that the two Acts cannot 
be reconciled.” Various instances illustrating the application of 
this rule are afterwards cited in the book which I have mentioned, 
and I may also refer to the reasoning in Voster’s Case. (1) Now 
I do not perceive any substantial repugnance between the two 
statutes within the meaning of the authorities to which I have 
alluded: 3 & 4 Vict. c. 85, s. 6, provides that all withs and par- 
titions between any chimney or flue shall be of brick or stone, and 
at least equal to half a brick in thickness; the object of the 
section, as stated in the recital, is security from accidents by fire 
or otherwise, and the enactment is in effect a mere repetition of 
the provisions in 4 & 5 Wm. 4, c. 35, s.18. It therefore had been 
the general policy of the legislature for many years before 1871 
that chimneys should be built in a prescribed manner, in order to 
lessen the danger from fire; and I cannot think that it was in- 
tended to allow in Huddersfield a different mode of constructing 
chimneys from that which is enjoined in other portions of the 
United Kingdom. <A master-builder is bound to obey the re- 
quirements of both statutes within the limits of the borough. The 
general Act is not mentioned in the local improvement Act, and 
this, in my opinion, ought to be taken as a strong indication that 
it was not intended to repeal s. 6 of 3 & 4 Vict. c. 85 within the 
limits of the borough of Huddersfield. 


Grove, J. Iam of the same opinion. It is common learning 
that one statute may be impliedly repealed by a subsequent statute 
necessarily inconsistent with it; but then the inconsistency must 
be so great that they cannot both be to their full extent obeyed. 
I agree with my Brother Cleasby that it is material to observe 
the omission in the Huddersfield Improvement Act, 1871, s. 111, 
to notice 3 & 4 Vict. c. 85, s. 6, and I do not think that in con- 
sidering a question of this kind we ought to hold that a mere 
accidental inconsistency between two statutes amounts to a total 
repeal of the earlier; such a doctrine might be pushed to a mis- 
chievous extent. But in the present case I am clearly of opinion 


(1) 11 Rep. 56 b. 
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that those provisions in the Huddersfield Improvement Act, 1871, 


s. 111, which are material to be considered in the present case, — 


may be read merely as establishing an additional safeguard against 
fire to those contained in 3 & 4 Vict. c. 85, s. 6. I do not see any 
repugnancy between them: the provision in the local Act as to 
building circular chimneys of earthenware may seem at first sight 
inconsistent with prior legislation; but I do not think that it is 
really so; it is a provision merely intended to meet the improve- 
ment which has taken place in building materials. I am decidedly 
of opinion that the justices were right, and that this appeal must 
be dismissed, 


Frep, J. I think that the requirements of 3 & 4 Vict. c. 85, 
s. 6, so far as they are material to the determination of the present 
case, are still in force in Huddersfield, in spite of the passing of 
the Improvement Act. Affirmative Acts only repeal one another 
when a repugnancy clearly exists between them. This rule may 
sometimes be difficult of application; but in my opinion we are 
justified in holding that the intention of the legislature was 
simply to confer upon Huddersfield additional protection against 
danger from fire. 

Judgment for the respondent. (1) 


Solicitors for appellant: Shum, Crossman, & Crossman, for John 


Sykes & Son, Huddersfield. 
Solicitors for respondent: Learoyd & Co., for Learoyd, Learoyd, 


& Morrison, Huddersfield. 


the respondent. Similar questions were 
raised and similar arguments were urged 
to those above reported, and Reg. v. 
Champneys (Law Rep. 6 C. P. 884) 
was cited. The Court took time to con- 
sider its judgment, and after delivery of 
the judgmentsin the case above reported, 


(1) Another case in which the same 
parties were respectively appellant and 
respondent was argued upon the 24th 
of February before Cleasby, B., and 
Field, J. The appellant was then con- 
victed on an information which charged 
that he, at Huddersfield, “did unlaw- 


fully make or cause to be made a cer- 
tain chimney or flue the salient or 
projecting angle of the same not being 
rounded off four inches at the least,” 
contrary to the provisions of 38 & 4 
Vict. c. 85, s. 6. Manisty, Q.C., was 
for the appellant, and J. F. Clerk for 


Cleasby, B., stated that the decision 
therein would determine the judgment 
in the case argued on the 24th of Feb- 
ruary, the principle to be applied in 
determining the two cases being the 
same, 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


SYMONS v. REES. 


County Cowrt—Action of Ejectment—Prohibition on ground that Hereditaments 
of greater annual Value than 201—Lffect of Decision by Judge of Superior 
Court that Cause within Jurisdiction of County Court—Res judicata— 
County Courts Act, 1850 (18 & 14 Vict. ¢. 61), s. 22—County Courts Act, 
1867 (80 & 31 Vict. c. 142), ss, 11, 14. 


The plaintiff having sued in a county court to recover possession of certain 
hereditaments, the defendant applied by summons to a judge of the High Court of 
Justice sitting at Chambers for a prohibition, on the ground that the annual value 
thereof was greater than 20/.; the judge dismissed the summons, and the defend- 
ant did not appeal from his decision. At the trial of the action the judge of the 
county court refused to receive evidence from the defendant that the hereditaments 
were of greater value than 20/. a year, and he gave judgment for the piaintiff:— 

Held, that the decision of the judge of the county court was right ; for by the 
dismissal of the summons the value of the hereditaments was conclusively ascer- 


tained for the purposes of the action, which therefore must be assumed to be 
within his jurisdiction. 


Tus was a rule to shew cause why the judgment given for the 
plaintiff in this action by the judge of the county court of Car- 
marthenshire, holden at Carmarthen on the 18th of February, 
1876, should not be set aside, and a new trial had upon the ground 
that the judge improperly rejected evidence of the value of the 
premises claimed. 

The plaintiff, upon the 10th of November, 1875, commenced an 
action of ejectment in the above court to recover possession of a 
room, being part of a dwelling-house, No. 16, St. Catherine Street, 
and certain other hereditaments, and she, by the particulars of 
demand, alleged that they all were under the aggregate value of 
207. The defendant obtained at chambers a summons to shew 
cause why a prohibition should not issue (1), which, upon the 24th 


(1) By the County Courts Act, 1850 
(18 & 14 Vict. ¢. 61), s. 22: “Tt shall 
be lawful for any judge of any of Her 
Majesty’s superior Courts of common 
law at Westminster, as well in term 
time as in vacation, to hear and deter- 
mine applications for writs of prohibi- 


tion directed to the judges of the said 
county courts, and to make such rules 
or orders for the issuing of such writs 
as might have been made by the court, 
and all such rules or orders so made by 
any such judge shall have the same 
force and effect as rules of court for 
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of January, 1876, was heard by Archibald, J., sitting at chambers; 
it was contended, for the defendant, that the annual value of the 
hereditaments sought to be recovered in the above action was above 
20/.; but his lordship held, upon the affidavits before him, that 
the annual value was less than 20/., and dismissed the summons. 

On the 18th of February the cause came on for hearing in the 
county court, when the defendant’s solicitor objected that the 
judge had no jurisdiction to determine it, on the ground that the 
yearly value of the hereditaments sought to be recovered was 
greater than 20/. a year; but his honour held that as that ques- 
tion was raised upon the’ application for the prohibition, he was 
bound to entertain the plaint, and was not at liberty to go into 
the objection ; he therefore rejected evidence adduced and proposed 
to be adduced, upon behalf of the defendant, for the purpose of 
shewing that the hereditaments were worth more than 20J. a year, 
and he gave judgment for the plaintiff. 


B. T. Williams, Q.C., shewed cause. The decision at chambers 
of Archibald, J., as to the value of the hereditaments was con- 
clusive between the parties, and the plaintiff was entitled, as matter 
of right, to have the judgment of the county court entered for her. 

Ambrose, Q.C., and W. Graham, in support of the rule. The 
decision at chambers did not estop the defendant from shewing 
the real value; it would be hard upon him that he should be 


such purposes now have,andsuch writs order, and no declaration or further 


shall be issued by virtue of such rules 
or orders as well in term time as in 
vacation: Provided always, that any 
rule or order made by any such judge, 
or any writ issued by virtue thereof, 
may be discharged or varied, or set 
aside by the court, on application made 
thereto by any party dissatisfied with 
such rule or order.” 

By the County Courts Act, 1856 
(19 & 20 Vict. c. 108), s. 42: “ When 
an application shall be made to a 
superior Court or a judge thereof for a 
writ of prohibition to be addressed to a 
judge of a county court, the matter 
shall be finally disposed of by rule or 


proceedings in prohibition shall be 
allowed.” 

By the County Courts Act, 1867 (30 
& 81 Vict. c. 142), 5.11: “ All actions of 
ejectment, where neither the value of the 
lands, tenements, or hereditaments, nor 
the rent payable in respect thereof, shall 
exceed the sum of twenty pounds by 
the year, may be brought and prose- 
cuted in the county court of the dis- 
trict in which the lands, tenements or 
hereditaments are situate.” Sect. 14: 
“‘ Whenever an action or suit is brought 
in a county court which the court has 
no jurisdiction to try, the judge shall 
order the cause to be struck out.” 
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_ deprived of a hearing in open court, because the affidavits used 
on his behalf at the hearing of the summons for prohibition were 
insufficient. 


Cueassy, B. We are both of opinion that the judgment of the 
county court was right. Upon the facts before us, we must take it 
that the judge at chambers dismissed the summons on the ground 
that the annual value of the hereditaments was less than 200. 
The legislature has created a summary mode of proceeding for a 
prohibition to a county court; but it has allowed an opportunity 
of appeal to a person dissatisfied with the decision at chambers ; 
and it does not appear that the defendant availed himself of that 
opportunity. The defendant might have waited until the hearing 
in the county court, and might then have raised the question as 
to the value of the hereditaments; instead of so doing, he took 
the chance of obtaining a decision in his favour by a judge of the 
High Court of Justice; having made his election, he is bound by 
the result, so far as concerns the present suit. After the adverse 
decision at chambers upon the question of value, he could not, at 
the hearing in the county court, dispute its jurisdiction. The judg- 
ment was rightly entered for the plaintiff. I express no opinion as 


to the effect, in any subsequent action, of the dismissal of the 
summons for a prohibition. 


GROVE, J., concurred. 
Rule discharged. 
Solicitors for plaintiff: Helder & Roberts, for Green & Griffiths, 
Carmarthen. 


Solicitor for defendant: C. M. Stretton, for T. B. Snead, Llanelly, 
Carmarthenshire. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


Nuisance— Watercourse “ belonging” to River—Artificial Stream—“ Wilfully.” 
14 Geo. 3, c. 96, which was passed for improving the navigation of certain 
rivers, enacted that “if any person or persons shall wilfully throw any soil 
- into any part of the said rivers . . . . or of any drains, trenches, or water- 
courses thereunto belonging, every such person shall for every such offence 
forfeit ” a sum of money. 

The appellant was a tanner, having premises on a small natural stream ata 
point about four miles from one of the rivers, into which it flowed at a place 
where that-river was navigable: in the course of his business he discharged refuse 
from his works into the natural stream: he was convicted by a stipendiary magis- 
trate of an offence against the foregoing enactment :— 

Held, that the words “ drains, trenches, or watercourses thereunto belonging 
applied only to artificial streams made for the purpose of improving the navi- 
gation of the rivers, and did not apply to natural streams, and therefore that the 
conviction was wrong. 

Held, also (per Bramwell, B.), that inasmuch as the appellant discharged the 
refuse in the course of his business, he did not “ wilfully” throw it into the 
stream within the meaning of the statute. 


9? 


Case stated by a stipendiary police magistrate for the borough 


of Leeds, under 20 & 21 Vict. c. 43. 
At a petty sessions holden on the drd of March, 1876, an in- 
formation under s. 97 of 14 Geo. 3, c. 96 (1) was heard, charging 


(1) 14 Geo. 3, c. 96 is intituled 
“ An Act to amend an Act passed in 
the tenth and eleventh years of the 
reign of King William the Third, in- 
tituled ‘An Act for the making and 
keeping navigable the rivers of Aire 
and Calder in the county of York ;’ and 
for improving the navigation of the said 
river Aire from Weeland to the river 
Ouze; and for making a navigable 
canal from the said river Aire, at or 
near Haddlesey, to the river Ouze, at 
the Old Brick Garth at Ouze Gate 
End, within the township of Selby, in 
the said county; and for other pur- 
poses :’’ it enacts by 

Sect. 97. “If any person or persons 


shall wilfully throw any soil, earth, 
ballast, gravel, stones, roots, bushes, or 
other rubbish, into any part of the said 
rivers, cuts, or canal, or of any drains, 
trenches, or watercourses thereunto be- 
longing, every such person shall, for 
every such offence, forfeit any sum 
not exceeding five pounds nor less 
than forty shillings, at the discretion 
of the justice or justices of the peace 
before whom the offender shall be con- 
victed.” 

Sect. 103. ‘* All the penalties, fines, 
and forfeitures hereby inflicted, or 
authorized to be imposed (the manner 
of levying and recovery whereof is not 
otherwise hereby particularly directed), 
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that the appellant on the 8th of January in the year aforesaid 
wilfully and unlawfully did throw a quantity of soil, earth, and 
rubbish into a beck there situate, called Sheepscar Beck, the said 
beck being a watercourse belonging to the river Aire in the 
borough of Leeds. 

At the hearing it was proved that the real complainants were 
undertakers of the Aire and Calder navigation, upon whom 
statutory powers were conferred by 10 & 11 Wm. 3, « 19, 
14 Geo. 3, c. 96, 1 Geo. 4, c. 89, and 9 Geo. 4, c. 98. The appel- 
lant was a tanner, having premises on the Sheepscar Beck (a beck 
averaging in its course about five feet in width and eighteen 
inches in depth at the middle of the stream), at a point about four 
miles from the river Aire, into which it flowed at a place, where 
that river was navigable and formed part of the navigation 
authorized by the statute first above referred to. The beck was 
and had for many years been used by the occupiers of several 
tanneries and manufactories on its banks. The beck ran under 
the appellant’s premises in a large culvert, through the wall of 
which thirty-three pipes of about five inches’ diameter projected 
over the stream; and there were also two drains about two feet 
square from the appellant’s premises into the beck. On the day 
in question the business was being carried on, and out of a five- 
inch pipe water charged with lime and earthy matter was dis- 
charged into the beck, and a sieve having been put under the 
mouth of the pipe was allowed to remain for about three quarters 
of an hour, during which time it received and retained about half 


shall, upon proof of the offences re- 
spectively, before any justice of the 
peace for the place wherein the offence 
shall be committed, or the offender 
shall be or reside . . . . be levied by 
distress and sale of the goods and 
chattels of the party or parties offend- 
ing....and the moneys arising 
from such penalties, forfeitures, and 
fines, when levied, shall be (if not 
otherwise directed to be applied by this 
Act) paid, one moiety to the party or 
parties injured, and the other moiety to 
the informer,” 


Sect. 111, after reciting that “the 
legal estate and interest in the present 
navigation of the said rivers, with the 
works and appurtenances of navigation 
thereunto belonging, and the tolls and 
duties by the said former Act granted, 
and divers messuages, mills, ware- 
houses, buildings, lands, tenements, 
and hereditaments,’ were vested in 
certain persons, contains provisions for 
vesting the lands to be purchased under 
14 Geo. 3, c. 96, and other provisions 
of a similar nature. 
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a pound of lime and earthy matter, which would otherwise have 
been passed into the beck ; and out of the drain two feet square, 
water was discharged with earthy and fleshy matter, which during 
the same time left a residue in a basket of about half a peck in 
measure of such earthy and fleshy matter, which would otherwise 
have passed into the beck. The appellant had carried on the same 
business of a tanner in the same manner at the same premises for 
less than twenty years. 

On the part of the appellant, it was contended that the statute 
did not apply to the case of a manufacturer who, in the course of 
his business, turned mere refuse matter from his works held in 
suspension in water into the beck; that the beck was not such a 
watercourse as was mentioned in s. 97; that the lime and earthy 
and fleshy matter discharged into the beck were neither soil, 
earth, nor rubbish within the meaning of that section, and that 
they were not wilfully thrown in within its meaning. 

It appeared to the magistrate that the object of s. 97 was to 
keep the rivers mentioned in the Acts and their tributaries free 
from obstructions, which might be caused by the throwing of soil, 
earth, or rubbish into them, and that it could make no difference 
whether such soil, &c., was thrown into them by using the hand 
or machinery or water as the motive power, or whether it was so 
thrown out of mere wantonness or for the purpose of getting rid 
of soil, &c., which having served the purpose of a manufacturer 
was no longer useful to him. It further appeared to the magis- 
trate that the lime and earthy and fleshy matter discharged into 
the beck by the appellant were soil, earth, or rubbish. Whether 
Sheepscar Beck was a watercourse belonging to the Aire within 
the meaning of s. 97, was a question upon which he entertained 
some doubt, but he was of opinion that it was such a watercourse. 
He therefore convicted the appellant, and ordered him to pay a 
penalty of sixty shillings and the costs. 

The question of law arising on the foregoing case was, whether 
the magistrate was right in convicting the appellant on the afore- 


said grounds. 


Manisty, Q.C. (John Forbes with him), for the appellant. It is 
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submitted that Sheepscar Beck, cannot be called a “ watercourse 
belonging” to the river Aire at the point where the refuse from 
the appellant’s works flows into it: 14 Geo. 3, ¢. 96, s. 97, was in- 
tended merely to prevent such pollution of the rivers Aire and 
Calder as might obstruct the navigation thereof. Now the refuse 
from the appellant’s works being discharged at the distance of 
four miles could not possibly hinder the navigation ; moreover 
the Act merely comprehends artificial watercourses, and Sheepscar 
Beck is a natural stream. It is further contended that the refuse 
is not wilfully thrown into the beck within the meaning of the 
statute : “wilfully ” there means “ wantonly,” or “ unnecessarily,” 
whilst the appellant, who carries on a useful trade, discharges 
refuse into the stream because it is the most convenient mode of 
getting rid of it. 

Shield, for the respondent. The construction suggested on the 
appellant’s behalf would reduce the enactment almost to a nullity, 
and the clause, being of a remedial nature, ought to receive a 
liberal interpretation, so as to carry into effect what may be pre- 
sumed to have been the intention of the legislature, namely, the 
preservation of the navigable waters from pollution. 


BraMweE Lt, B. I am of opinion that this conviction ought to 
be quashed. It is always difficult to construe an enactment so 
comprehensive in its language as the clause upon which the ap- 
pellant has been convicted ; but I think it clear that he is entitled 
to our judgment. ‘The penalty is imposed upon a person throw- 
ing soil, earth, or rubbish into the rivers, cuts, or canal, or the 
“drains, trenches, or watercourses thereunto belonging:” now 
Sheepscar Beck is a tributary of the Aire, and is a natural 
stream ; and for the reasons which I will proceed to give, it does 
not seem to me to be a “watercourse belonging” to that river in 
the sense in which that expression is used by the legislature. I 
think that the words “ drains, trenches, or watercourses thereunto 
belonging” were intended to comprise only those watercourses 
which are made by the hand of man and artificially connected 
with the navigation, and, in fact, form a portion of it. Further, 
it seems to me that s. 103, which gives one moiety of the penalty 


VOL. EXCHEQUER DIVISION. 


when levied “tothe party or parties injured,” throws light upon 
the meaning of s. 97, and shews that it is intended only to apply 
to such acts as are injurious to the undertakers of the navigation. 
The words “to the injury of the undertakers” are not found in 
s. 97; but it must be injurious to them to throw into the rivers or 
canal any of the forbidden things, for they all have a tendency to 
obstruct the free passage of the water and also of boats passing 
along it; but it cannot be injurious to the undertakers to dis- 
charge refuse from a tannery into a natural stream, which after- 
wards has to flow four miles before it joins one of the rivers. 
Moreover, the words “soil, earth, ballast, gravel, stones, roots, 
bushes,” primarily apply to what has been dug or taken out of 
the ground in order to execute the works necessary to improve 
the navigation, and they seem to shew that it was merely in- 
tended to forbid the throwing back of things which are of the 
same nature as those which have been removed, and which, when 
thrown in, must necessarily be injurious to the undertakers by 
filling up wholly or in part some portion of the navigable stream. 
The word “ rubbish,” if it stood alone, might cause a doubt; but 
in any point of view the words of the clause must be limited, for 
otherwise throwing in rubbish near the source of the rivers far 
beyond the limits of the navigation would be an offence punish- 
able under this enactment, and this, we must assume, cannot 
have been the intention of the legislature. I, therefore, think 
that as Sheepscar Beck was a natural stream, and as no injury 
was caused to the undertakers, the appellant was not liable for 
discharging refuse into it ; in my opinion, a person throwing soil, 
earth, or rubbish into a natural stream flowing into one of the 
rivers, but at a point beyond the limits of the navigation, is not 
liable to be convicted under s. 97; but I express no opinion, 
whether the undertakers may not obtain redress by other reme- 
dies against a person who pollutes a watercourse beyond the limits 
of the navigation, whereby they sustain an injury. 

Further, I think that the refuse was not “ wilfully” thrown in 
within the meaning of the clause: for it was discharged in the 
course of carrying on a lawful trade, and, as it appears, in the 
exercise of a supposed right; “ wilfully” appears to me in this 
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section to mean “ wantonly” or “ causelessly.” I, therefore, think 
that the appellant is entitled to judgment. 

I may remark that, in my opinion, if an act is committed 
contrary to the prohibition of this clause, it is immaterial that it 
has been done in the same manner and to the same extent for a 
period of more than twenty years; the ‘person committing it will 
nevertheless be liable to be convicted. 


Grove, J. I also think that the conviction ought to be 
quashed ; but I base my judgment simply upon the ground that 
Sheepscar Beck is not a “watercourse belonging” to the river 
Aire. I think that the section was intended to protect only those 
streams which are ancillary to the navigation; and upon the facts 
before us the beck is a tributary and natural stream, and the 
refuse from the appellant’s works flows in at a point far beyond 
where the navigation begins. Sect. 111 of 14 Geo. 3, c. 96, speaks 
of “the legal estate and interest in the present navigation of the 
said rivers, with the works and appurtenances of navigation there- 
unto belonging :” here the word “ belonging” is plainly applied to 
something artificial, and I think it must be understood in the 
same sense in s. 97. The construction contended for on behalf of 
the respondent seems to me extravagant, and contrary to the inten- 
tion of the legislature. 


Judgment for the appellant. 
Solicitors for appellant: Torr, Janeway, Tagart, & Oo., for 
Simpson & Burrell, Leeds. 


Solicitors-for respondent : Hvans, Foster, & Rutter, for Newstead 
& Wilson, Leeds. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 1876 
June 1, 


BROWN v. SHAW. 


County Courts—Practice—Appeal—Order giving Leave to appeal made by 
Judge at Chambers on a Day when this Court sits—County Courts <Act 
1875 (88 & 39 Vict. c. 50), s. 6. 


A judge of the High Court of Justice, sitting at chambers, has no power to 
make, on a day when the Court of Appeal from Inferior Courts sits, an order to 
shew cause why the judgment given in a cause in a county court should not be 
set aside. 

When an appeal from a county court is struck out on the ground that the 
order giving leave to appeal has been granted by a judge at chambers without 
jurisdiction, the Court of Appeal from Inferior Courts has no power to grant costs 
to the party who appears to shew cause against it. 


THIS was an action tried in the county court of Middlesex, 
holden at Clerkenwell, upon the 8th of May, 1876, when judg- 
ment was given for the plaintiff. 

Upon the 12th of May, Amphlett, B., at chambers, ordered, 
upon hearing counsel for the defendant and reading the notes of 
the judge of the county court, that the plaintiff should, on the 
first day of the next sitting of the Court of Appeal from Inferior 
Courts, shew cause why the judgment given for the plaintiff on 
the trial of the action before the judge of the county court 
should not be set aside and judgment entered for the defendant, 
on certain grounds in the order specified. On the 12th of May, 
which fell upon a Friday, the Court of Appeal from Inferior 
Courts sat and heard motions, and disposed of various cases; it 
did not sit again until Thursday, the 18th of May. 


Aretas Young, for the plaintiff. There is a preliminary objec- 
tion to the hearing of this case upon the merits. The order to 
shew cause was made upon a day on which this Court sat, and it 
is contended for the plaintiff that a judge at chambers has power 
to act, under the County Courts Act, 1875, s. 6 (1), only when a 


(1) By the County Courts Act,1875 heard in any county court, and in 
(88 & 89 Vict. c. 50), s.6, “In any which any person aggrieved has a right 
cause, suit, or proceeding, other than a of appeal, it shall be lawful for any 
vroceeding in bankruptey, tried or person aggrieved by the ruling, order, 
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person “agerieved by the ruling, erder, direction, or decision” of 
the judge of a county court has no opportunity to apply to this 
Court within the prescribed period of eight days. ‘The present 
defendant ought to have moved before this Court itself. It is sub- 
mitted that the order made at chambers is a nullity, and that 
this Court has no jurisdiction to hear the present appeal. 

Francis Turner was called upon by the Court to support the 


order. It is submitted for the defendant that a judge sitting at 


. chambers has, under the County Courts Act, 1875, s. 6, concurrent 


jurisdiction with this Court. The defendant might have obtained 
on Saturday, the 13th of May, Monday, the 15th of May, and 
Tuesday, the 16th of May, an order which would, without doubt, 
have been valid; for as the trial took place upon the 8th of May, 
those days were within the period specified in the statute, and 
this Court did not sit upon any of them. It would be hard upon 
the defendant to deprive him of the right to have the case con- 
sidered before this Court, merely because he was a little prema- 
If, however, this Court 
is of opinion that the order is invalid, it is submitted that the 
plaintiff being now represented by counsel, the provision as to 
the period of eight days may be dispensed with by the Court, and 
this application by the defendant may now be heard as an original 


ture in applying to a judge at chambers. 


motion. A general power to enlarge the time for doing an act is 
conferred upon all the Divisions of the High Court of Justice 
under the Supreme Court of Judicature Act, 1875, Order LVIL, 
Rule 6. 

[BraMWELL, B. That power is not extended to proceedings 
under the County Courts Act, 1875, s. 6, and the orders and rules 
of the Supreme Court of Judicature Act, 1875, do not apply to 
the present case. | 


direction, or decision of the judge at 
any time within eight days after the 
same shall have been made or given, 
to appeal against such ruling, order, 
direction, or decision by motion to the 
Court to which such appeal lies, in- 
stead of by special case, such motion 
to be ex parte in the first instance, and 


to be granted on such terms as to 
costs, security, or stay of proceedings 
as to the Court to which such motion 
shall be made shall scem fit. And if 
the Court to which such appeal lies be 
not then sitting, such motion may be 
made before any judge of a supcrior 
Court sitting in chambers.” 
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At all events a general power is vested in Superior Courts to 


waive matters of practice when a strict observance of them would — 


work hardship; thus, the Practice Rule, H. T. 18538, No. 50, 
required a motion for a new trial to be made within a specified 
time ; but where counsel had moved by mistake in a wrong Court, 
a motion of that kind was entertained after the specified time had 


elapsed : Johnson v. Warwick (1); and upon a similar principle 


this Court, it is submitted, has power to hear this case, although 
more than eight days have elapsed since the trial in the county 
court. 

[BramMwELL, B. The Practice Rules, H. T. 1858, were made 
by the judges, and for the reasons given in Day’s Common Law 
Procedure Acts, 4th ed., p. 418, note, can hardly be deemed to 
have the force of an Act of Parliament; but I doubt whether, 
under any circumstances, we have power to enlarge a period of 
time fixed by a statute for doing an act. ] 

A direction as to time is only a matter of procedure, and 
therefore may always be disregarded for good cause shewn. 


BramMwett, B. I express no opinion whether this Court has 
or has not power to grant a rule to set aside the judgment of a 
county court after eight days have elapsed from the trial, when the 
party applying has by mistake obtained within the eight days an 
order at chambers; but, at all events, an application of that kind 
ought to be made upon affidavit shewing how the mistake oc- 
curred. But, as matters stand, I am clearly of opinion that the 
order was wrongly granted at chambers, and that we cannot 
entertain it. We have no jurisdiction to pronounce any decision. 


Grove, J. I am clearly of opinion, upon the language of the 
County Courts Act, 1875, s. 6, that a judge at chambers has only 
power to act when this Court is not sitting ; but here the defend- 
ant applied at chambers and obtained an order on a day when 
this Court was sitting: therefore we cannot hear this appeal. 


Young applied for costs. 


BraMwELt, B. The plaintiff need not have appeared. As we 
(1) 17 C. B. 516. 
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have no jurisdiction, it is a matter coram non judice, and I think 
that we have no power to erant costs. We must take that the 
plaintiffs counsel has appeared simply as amicus curie to point 
out that we have no jurisdiction. 


Appeal struck out ; no order as to costs, 


Solicitor for plaintiff; W. G. Morris. 
Solicitor for defendant: W. I. Stokes. 


THE CESENA SULPHUR COMPANY (LIMITED), ArrrLuants, v. 
NICHOLSON, ResponDEnt. 


THE CALCUTTA JUTE MILLS COMPANY (LIMITED), AppELLants, v. 
NICHOLSON, ResponpEnt. 


Income Tax—Joint Stock Company residing in the United Kingdom—Com- 
pany incorporated and registered in England and earning Profits abroad— 
5 &6 Vict. c. 85, s. 40—16 & 17 Vict. c. 84, s, 2, sched. D. 


The Cesena Company was incorporated under the Companies Acts, 1862 and 1867, 
and was afterwards rezistered for all purposes in Italy. It was founded with the 
object of carrying on the business of sulphur miners, manufacturers, and mer~- 
chants in Italy, and, for that purpose, of purchasing certain sulphur mines and 
plant there. So far as its affairs in the United Kingdom were concerned, the 
company Was managed by a board of directors, who held their meetings at the 
company’s registered office in England. By the articles of association, the 
working and disposal of the mines and the general business of the company were 
wholly under the management of the board, subject in certain respects to the 
control of general meetings of the shareholders, which were to be held in London. 
There was an Italian delegation, consisting of two or three members of the board 
resident in Italy, by whom all the practical management of the company’s pro- 
perty and affairs in Italy was carried on. All the operations connected with the 
manufacture and sale of sulphur were exclusively carried on in Italy, where the 
company’s profits (if any) were earned; and the dividends required for the 
English shareholders were the only part of its profits sent to the United King- 
dom. Of the shares, about one-third were held in England, and the rest in foreign 
countries. 

The Calcutta Company was also incorporated under the Companies Acts of 
1862 and 1867, but was not registered elsewhere than in England. It was 
founded with the object of buying jute mills in Bengal, carrying on the business 
of manufacturers-and dealers in jute and other similar materials, and establishing 
agencies for the purposes of the company throughout the world. The memoran- 
dum of association provided that the company’s registered office should be 
situate in England. In fact, the company had no office or other place of business 
in the United Kingdom, though for registration it had an address in London at 
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the office of one of the directors, and when meetings of the English members of 
the company were held there it was by his favour. So far as its affairs in’ the 
United Kingdom were concerned, the company was managed by a beard of directors, 
who had, under the articles of association, general powers similar to those con- 
ferred upon the board of the Cesena Company. The board had power to and did 
appoint agents and a director who resided in Calcutta and had the entire control 
of the business in India. The buying of the raw material, the manufacture and 
sale thereof, and all the operations connected with the company’s business, were 
exclusively carried on in India, where alone the profits (if any) were earned. 
The company had no property in the United Kingdom, and nothing came into 
the hands of the English directors except what was sent from India to pay neces- 
sary expenses in England, and except such proportion of the profits as was 
divisible among the shareholders in the United Kingdom. After receiving such 
proportion the directors called a meeting of the shareholders and declared the 
amount to be distributed as dividend for the current year. Of the shares, about 
one-third were held by shareholders in the United Kingdom. 

Both companies contended that they were liable to income tax only upon the 
proportion of profits actually received in the United Kingdom :— 

Held, that both companies were “residing in the United Kingdom” within 
16 & 17 Vict. c. 34, s, 2, sched. D., and were liable to pay income tax upon 
the whole of their profits wherever earned. 


In each of these cases the respective companies, being dissatisfied 
with assessments to the income tax made upon them for the year 
1874, had appealed to the income tax commissioners for the city 
of London. ‘lhe commissioners having in each case contirmed the 
assessment, were required by the respective companies to state 
cases under 387 Vict. c. 16, s. 9, for the opinion of this Division, in 
which the companies were the appellants, and the surveyor of 
taxes the respondent. 

The assessments were made under sched. D. of the Acts 5 & 6 
Victricurcomsnl,andjlG & 17 Vict. c. 34,-5..2. -By sched. D. 
of the latter Act duties are imposed “for and in respect of the 
annual profits or gains arising or accruing to any person residing 
in the United Kingdom from any kind of property whatever, 
whether situate in the United Kingdom or elsewhere, and for and 
in respect of the annual profits or gains arising or accruing to any 
person residing in the United Kingdom from any profession, trade, 
employment, or vocation, whether the same shall be respectively 
carried on in the United Kingdom or elsewhere, and to be charged 
for every twenty shillings of the annual amount of such profits 
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By s. 5 of 16 & 17 Vict. c. 34, the duties thereby imposed are 
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directed to be assessed under the regulations of 5 & 6 Vict. 
Ceoo: = 

By s. 40 of 5 & 6 Vict. ¢. 35, “all bodies politic, corporate, or 
collegiate companies, fraternities, fellowships, or societies of per- 
sons, whether corporate or not corporate, shall be chargeable with 
such and the like duties as any person will under and by virtue 
of this Act be chargeable with. . . .” 

The duties granted by 16 & 17 Vict. c. 34, have been continued 
at various rates by a Series of subsequent Acts. The Act imposing 
the duty for the year 1874-5 is 37 Vict. c. 16. 

The case of the Cesena Sulphur Company (Limited) was as 
follows :— 

1. This company was founded for carrying on the trade or 
business of sulphur miners, manufacturers, or merchants, at 
Cesena, in the kingdom of Italy. 

2. The company was incorporated under the Companies Acts, 
1862 and 1867, on the 27th of October, 1871, and was subse- 
quently registered in Italy for all purposes on the 1st of November, 
1872. 

3. By the articles of association (which formed part of the 
case) the company, so far as its affairs in the United Kingdom are 
concerned, is managed by a board of eight directors, holding their 
meetings at the registered office of the company in England. 
There is an Italian delegation, consisting of two or three members 
of the board, resident in Italy, by whom all tlie practical manage- 
ment of the company’s properties and affairs is carried on. One 
of the Italian directors is managing director of the company, and 
resides at Cesena. 

4, All the operations connected with the manufacture and sale 
of sulphur are wholly and exclusively carried on at Cesena, where 
the profits of the company (if any) are earned; but the Italian 
members of the board are in constant correspondence with their 
co-directors resident in France and in Mneland, who meet at the 
English registered office, No. 84, King William Street, in the city 
of London. 

5. Transcripts and copies of the company’s books of accounts 
are sent to London, where the register of the shareholders pre- 
scribed by English law is kept, but all the original books of 
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accounts of the company and all its moneys are kept in Italy, 
the dividends required for the English shareholders being the 
ouly part of its profits which are sent to this country. ‘The prin- 
cipal banking accounts of the company are kept at Turin and at 
Paris, the London banking accounts being kept for the payment 
ot offices and administrative expenses, and of dividends here. 

6. The shares of the company are divided between the English 
and foreign shareholders in the proportion of 8924 held in England 
to 26,076 held abroad. 

The memorandum of asssociation was as follows :— 


“Ist. The name of the company is The Cesena Sulphur Com- 
pany (Limited). 

“2nd. The registered office of the company is to be in England. 

“3rd. The objects for which the company is established are :— 

“(A.) The carrying on the trade or business of sulphur miners, 
manufacturers, or merchants. 

“(B.) The purchasing for the purposes of such business, and 


for the working of the same, from Messrs. John Staniforth, of 


29, Prince’s Gate, Hyde Park, in the county of Middlesex, Esquire, 
and Martin Wolfgang Scheyer, of No. 2, Rue Chaussée d’Antin, 
Paris, in the republic of France, banker, certain mines, beds, and 
strata of sulphur, situate at Cesena, in the province of Forli, in 
the kingdom of Italy, including the stock of raw sulphur and 
sulphuric material now being in and upon the same lands and 
premises, with all the plant, materials, live and dead stock, imple- 
ments, contracts, and effects in and about the same, and directly 
connected with the business of sulphur getting, reducing, smelt- 
ing, refining, and selling, now carried on therein, and the pur- 
chasing, or leasing, and taking concessions of any lands wherever 
sulphur is likely to be obtained, or the purchase, lease, or conces- 
sion of which shall be deemed desirable for promoting the business 
of the company. 

“(C.) The acquisition, by purchase, payment of fees, or other- 
wise, of concession or concessions, or licence or licences, from the 
government of Italy, or the constituted authority of the province 
wherein the sulphur mines are situate, which may be necessary to 
enable the company to work the mines to be purchased by them, 
and to carry on the trade or business of sulphur miners, manufac- 
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turers, or merchants, in the, kingdom of Italy, and generally the 
doing of all that may be incidental, or may conduce to the attain- 
ment of this end. 

“(D.) The purchasing, leasing, and hiring of land, steamboats, 
waggons, locomotives, and fixed engines for the transportation of 
the produce of the mines therefrom, and the construction of tram 
ways, railways, or telegraphic wires in connection with or as 
means of communication to and from the works and mines belong- 
ing to the company, or any of them, and any railway or railways 
in road or roads existing, or to be formed. 

“(E.) The erection and construction of such machinery, works, 
and buildings, and the purchase or leasing of such lands, goods 
and commodities as it may be deemed advisable to erect, con- 
struct, and purchase for working, extracting, refining, manufactur- 
ing and laying sulphur, or otherwise for effectuating the objects of 
the company. 

“(F.) The doing of all such other things as are incidental or 
conducive to the attainment of the above objects. 

“(G.) The selling, leasing, letting, and disposing of any of the 
lands, mines, and property acquired by the company. 

“4th. The liability of the members is limited. 

“Sth. The capital of the company is 350,000/, divided into 
39,000 shares of 102. each.” 


Then followed the names and addresses of seven subscribers 
who expressed their desire of being formed into a company, and 
agreed to take one share each. The addresses of all were in 
England. The date was the 26th of October, 1871. 

Among the 177 articles of association the following were referred 
to during the argument :— 


“The company is formed for the purpose of developing and 
working the mines of sulphur at Cesena aforesaid, and carrying on 
the business mentioned or included in the memorandum of asso- 
ciation, 

“Articles of agreement for the purchase of the sulphur works 
and estate situate at Cesena, in the province of Forli, in the 
kingdom of Italy, with all the plant, material, live and dead 
stock, implements, contracts, and effects in and about the same, 
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from Messrs. Staniforth and Scheyer, in the memorandum of asso- 
ciation mentioned, have been already prepared and executed. 

“Art. 2. The ‘board’ shall mean a meeting of the directors 
duly called and constituted, or, as the case may be, the directors 
assembled at a board. 

“Art. 3. The business of the company shall include all the 
business mentioned in the memorandum of association and all 
incidental matters; and the working of the mines may be com- 
menced as soon as the board shall think fit after the Ist of 
January, 1872, and whether a part only or the whole of the 
capital of the company is subscribed. 

“Art. 4. The working of the company’s mines, the mode of the 
disposal thereof, and the general business of the company, shall be 
wholly under the order, direction, and management of the direc- 
tors, subject only to such control of general meetings as is here- 
after provided for. 

“Art. 5. The company may undertake any operation or business 
mentioned or included in the memorandum of association, either 
singly or in connection with any other firms, corporations, or com- 
panies, in England or Italy, upon such terms as the directors may 
think fit. 

“Art. 6. The directors shall have full power to register the 
company in Italy as a société anonyme, and to do all necessary 
acts for that purpose. 

“Art. 7. The directors may from time to time appoint and send 
any number not exceeding three of their board to superintend or 
examine into the working and state of the company’s mines and 
business at Cesena, and to remain there or in that locality for any 
period of time not exceeding one calendar month, and shall defray 
out of the funds of the company the travelling and hotel expenses 
of the director or directors who shall undertake such superintend- 
ence or examination. In every such case the director or directors 
who shall be so sent shall make a written report of their proceed- 
ings, and of the state of the company’s mines, their produce and 
prospects, with such remarks and suggestions in relation to the 
business of the company as they shall consider proper.” 

“ Art. 9, No person except the directors shall have any authority 
to make, accept, or indorse any promissory note or bill of ex- 
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change on behalf of the company, or otherwise to pledge the credit 
of the company. y 

“Art. 10. No person, except the directors and persons thereunto 
expressly authorized by the board, and acting within the limits of 
the authority conferred on them by the board, shall have any 
authority to enter into any contract or engagement, so as to impose 
thereby any liability on the company. 

“ Art. 11. The board shall not make, accept, or indorse any pro- 
missory note or bill of exchange on behalf of the company, except, 
in every case, in the ordinary course of the business of the com- 
pany or in pursuance of a resolution of the board, declaring it to 
be, in the opinion of the board, necessary for the interests of the 
company so to do. 

“‘ Art. 12. All moneys payable to the company shall be received 
by the directors or the bankers, or by some person authorized by a 
board, and shall be paid to the account of the company with the 
bankers.” 

« Art. 14. The office shall be at such place in London as the 
board shall from time to time appoint.” 

“Art. 16. The London Joint Stock Bank shall be the first and 
present bankers.” 

“Art. 35. The first annual general meeting ‘shall be held at 
such time, not being more than four months after the incorpora- 
tion of the company, as the directors shall appoint; and a general 
meeting of the company shall be held once at least in every 
year. 

“ Art. 56. The above-mentioned general meetings shall be called 
ordinary meetings; all other general meetings shall be called 
extraordinary. 

“ Art. 87. An ordinary meeting shall be held yearly at such place 
in London, at such hour, and on such day, as the directors from 
time to time appoint.” 

“Art. 41. Every general meeting shall be held at such con- 
venient place in London as the directors or the shareholders 
calling the meeting appoint.” 

“ Art. 47. The chairman, with the consent of the meeting, may 
adjourn any general meeting from time to time, and from place to 
place.” 
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The commissioners were of opinion that the company is, by 


virtue of ss. 40 and 192 of 5 & 6 Vict. c. 35, in the same position ~ 


as a person residing in the United Kingdom, and liable under 
5 & 6 Vict. c. 35, s.1, and 16 & 17 Vict. c. 34, 8. 2, to make a 
return of the whole of the profits of any trade, whether the same 
shall be carried on in the United Kingdom or elsewhere ; and that 
5 & 6 Vict. c. 80, s. 2, and 16 & 17 Vict. c. 34, s. 10, referred to 
by the appellants, do not bear upon the question at issue, those 
enactments applying only to agents or other persons entrusted 
with the payment of dividends or other annual payments payable 
out of or in respect of stocks, funds, or shares of any foreign com- 
pany, society, or concern. 

The assessment was accordingly confirmed upon the whole of 
the profits of the company for the year 1874, viz. 58342. 

The question for the opinion of the Court is, whether the com- 
pany is liable to make a return in respect of all the annual profits 
wholly made by its business in Italy, and is chargeable to income 
tax thereon; or whether, as was contended on the part of the 
company, the London directors are only to make a return and to 
pay income tax in respect of so much of the profits made abroad 
as is remitted to this country for distribution among the share- 
holders residing in the United Kingdom. 


Sir H. James, Q.C. (BR. S. Wright and RB. T. Reid with him), for 
the appellants. The onus lies on the Crown to make out that the 
company is a “person residing within the United Kingdom,” 
within 16 & 17 Vict. c. 34, s.2, sched. D. Strictly speaking, a cor- 
poration does not “reside” anywhere, but if some sort of residence 
is to be attributed to it, the residence is where the real operative 
business is carried on which earns the profits. It is the profits 
only which are taxable, and the residence must therefore be as- 
signed with reference to them. No profits are earned, no trading 
is carried on, and no property exists within the United Kingdom. 
They are all in Italy. No money comes to England except the 
proportion for English expenses and dividends to English share- 
holders. It is no answer to say that the registered office is in 
England. The company was also registered in Italy. There 
is a close analogy between the present case and that of Keyn- 
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sham Blue Lias Co. v. Baker,(1) There the company had a 
registered office in London, where the directors met and managed 
the business as here. The quarrying and manufacture ard sale 
of cement, &e., was all done at Keynsham. It was held that the 
company dwelt and carried on its business (within the County 
Court Act, 9 & 10 Vict. ec. 95, s. 128) at Keynsham, and not in 
London. The decisions upon railway companies were reviewed in 
that case and held inapplicable, and this authority is sufficient for 
the determination of the present case. Kilkenny and Great South- 
ern and Western Ry. Co. v. Feilden (2) points in the same direction, 
and both the decision and dicta in Attorney General v. Alexander (3) 
upon the Imperial Ottoman Bank are in favour of the appellants. It 
is contrary to the principle of taxation and to natural justice that 
shareholders who do not reside in the United Kingdom, and have 
no connection with it, should be taxed in respect of profits which 
are not earned within the United Kingdom. 

Sir J. Holker, A.G., and Pinder, for the respondent. There is 
no more hardship in taxing a company than an individual, and it 
cannot be denied that if an individual who lived in England 
owned these mines in Italy all his profits would be taxable. 
“ Residence” is where the real business is carried on, and the 
memorandum and articles of association shew that that is in Lon- 
den, where the board of directors and the shareholders meet. The 
series of cases where it was held that railway companies dwell or 
carry on their business within the County Court Acts at their 
head office in London, and not at the country stations where con- 
tracts are made, are in favour of this contention: Taylor v. Crow- 
land Gas Co. (4), Adams v. Great Western Ry. Co. (5), Shiels 
v. Great Northern Ry. Co. (6), and Brown v. London and North 
Western Ry. Co. (7) A still stronger case to the same effect is 
Aberystwith Promenade Pier Co. vy. Cooper. (8) The decision in 
Attorney General vy. Alexander (3) is in favour of the Crown in 
the present case. There the counsel for the Imperial Ottoman 


(1) 2H.&C-729; 33L.J.(Ex.) 41. (6) 30 L. J. (Q.B.) 381. 

(2) 6 Ex. 81; 20L. J. (Bx,) 141. (7) 4 B.& & 326; 32 L. J.(QR) 
(3) Law Rep. 10 Ex. 20. 318, 
(4) 11 Ex. 1; 24 L. J. (Ex.) 233. (8) 85 L. J. (QB) 44. 


(5) 6H.&N.404; 30L. J.(Bx.) 124, 
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Bank cited Ohio and Mississippi Ry. Co. v. Wheeler (1), and other 
American decisions, to shew that though a corporation may be 
recognised in other countries, its seat and residence can only be in 
the country where it is created and constituted. That argument 
was successful then, and if it be sound it is conclusive of the pre- 
sent case, for the Cesena Company was created and constituted in 
England, and by virtue of English law alone. It may be that a 
corporation can have two places of residence, and that this com- 
pany resides in Italy, but if so, the other residence is certainly in 
England, and that brings it within sched. D. The other enact- 
ments relied on by the appellants, viz. 5 & 6 Vict. c. 80, s. 2, and 
16 & 17 Vict. c. 34, s. 10, do not bear upon the present case. 
LR. S. Wright replied. 


[Tue Court (Kelly, C.B., and Huddleston, B.), deferred judg- 
ment until the following case had been argued. | 


The case of the Calcutta Jute Mills Company (Limited) was 
as follows :— 

1. The company was formed for the purpose of taking over the 
business, goodwill, and plant of certain jute mills at Ishera, near 
Calcutta, in India, belonging to and then carried on by a firm of 
merchants, Messrs. Borradaile, Schiller, & Co., resident there. 

2. The company was incorporated under the Companies Acts, 
1862 and 1867, on the 16th of April, 1872. 

3. By the articles of association (which formed part of the case) 
the company, so far as its affairs in the United Iingdom are con- 
cerned, is managed by a board, consisting of not less than five 
directors. ‘The directors have, inter alia, power to appoint one or 
more persons resident in Calcutta as “the Calcutta directors.” 
As a matter of fact there is at the present time one Caicutta 
director, Mr. George Muirhead Struthers, who is a large share- 
holder in the company, and the acting partner of the firm of 
Messrs. Borradaile, Schiller, & Co., of Calcutta. 

4, On or about the Ist of May, 1872, the company commenced 


(1 1 Black. U.S. Rep. 286. 
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business as spinners and manufacturers of jute at Ishera, and not 
elsewhere. ‘ ~ 

5. The buying of the raw material and the manufacture and 
sale of the same, as well as all the operations connected with the 
business of the company in all its branches, are wholly and exclu- 
sively carried on in India, where alone the gains and profits of the 
concern (if any) are earned. 

6. At the time of the purchase of the mills the company 
adopted an agreement, whereby Messrs. Borradaile, Schiller, & 
Co., of Calcutta, were constituted their managing agents in India, 
and they have had the entire control of its business and works at 
Ishera. At the same time they guarantee the solvency of those 
with whom they deal, and receive a del credere commission from 
the company in return. 

7. There is an Indian as well as an English share register. 

8. On the 31st day of December, 1874, the share register stood 
as follows: 3843 shares, representing a capital of 76,860/., were 
held in India, and entered on the Indian share register, while 
only 2157 shares, representing a capital of 43,1407. were held by 
persons residing in this country, and entered on the English share 
register. 

9. The company has no office or other place of business in the 
United Kingdom, although, for the purpose of registration, its 
address here is, No. 4, St. Helen’s Place, in the City of London. 
This is, in fact, the office of Mr. Ferdinand Schiller, one of the 
directors of the company, and when meetings of the English 
members of the company are held there, it is entirely by his 
favour. ; 

10. All the company’s books of accounts, papers, and other 
documents, as well as its moneys, are kept, received, and dealt 
with by the management in India. 

11. As a matter of fact the company has no property whatever 
in this country. Nothing comes into the hands of the English 
directors except what is remitted from Calcutta from time to 
time to defray their necessary expenses. In addition to this, 
such proportion of the profits realised in India as is divisible 
amongst the shareholders in the United Kingdom by way of 
dividend passes through their hands. 
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12. After receiving such proportion of the profits as is mentioned 
in paragraph 11, all that then takes place in England is, that the 
directors call a meeting of the shareholders, and declare the 
amount that is to be distributed by way of dividend amongst 
them for the then current year. 

13. For the year 1874 the sums received by the directors in 
this country as the proportion of the profits wholly made and 
acquired by the business of the company in India, and payable 
to the shareholders in the United Kingdom, amounted to 84971. 

14. The secretary of the company duly made a return of that 
amount to the commissioners, and stated that it included ‘the 
whole amount of the dividends or profits paid or payable to share- 
holders residing in the United Kingdom for one whole year, on a 
fair computation or average from the commencement of the busi- 
ness of the company, on the Ist of May, 1872, but not the divi- 
dends or profits paid or payable to shareholders resident in the 
East Indies, and whose names are entered on the company’s 
Indian share register.” 

The memorandum of association was as follows :— 


“1. The name of the company is The Calcutta Jute Mills Com- 
pany (Limited). 

“2. The registered office of the company will be situate in 
England. 

“3. The objects for which the company is established are :— 

“(a) The purchasing of the jute mills, land, business, works, 
machinery, plant and stock-in-trade of the Ishera Jute Mills, 
Bengal, with all the rights, privileges and appurtenances thereto 
belonging; the carrying on there of the trade or business of buy- 
ing, selling and manufacturing jute in all its branches, and the 
extending of the said business and works, or either ot them. 

«(b) The carrying on in all branches of the trades or businesses 
of dealers in jute and other similar materials, including their 
purchase, preparation, pressing, cleansing, manufacturing, dyeing, 
spinning, weaving or otherwise operating upon them, and the sale 
or other disposal of the same, or the products thereof respectively ; 
and the carrying on of any trades or businesses of a like nature, 
or in any manner incident to or connected with any of the trades 
or businesses aforesaid. 
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“(¢) The purchasing or otherwise acquiring of avy total or partial 
or contingent interest in, or the taking ott in Great Britain, 


Jore Ms British India or elsewhere, and the working of letters patent for 
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inventions which may be conducive to the advancement of the 
businesses aforesaid, or may be considered desirable for the 
interests of the company, and the granting of licences for the 
using or selling and disposing of such patents or patent rights 
respectively. 

“(d) The establishing and regulating of agencies for the pur- 
poses of the company, whether in the United Kingdom, British 
India or elsewhere. 

“(e) The amalgamating the company’s enterprise or business 
in whole or in part with that of any other company, corporation, 
firm or individual engaged in the same or any similar businesses, 
or having any of the same objects as this company, either by way 
of sale or transfer of this company’s business, goodwill, property, 
assets and rights, or by way of purchase of the business, goodwill, 
property, assets and rights of such other company, corporation, 
firm, or individual, or any part thereof, or any interest therein. 

“(f) And the doing all such other things as are incidental or 
conducive to the attainment of the above objects. 

“4, The liability of the members is limited. 

“5. The capital of the company is 100,0002., divided into 
5000 shares of 200. each.” 


Then followed the names and addresses of seven subscribers 
who expressed their desire of being formed into a company, and 
agreed to take one share each. The addresses were all in England. 
The date was the 15th of April, 1872. 

Among the 121 articles of association the following were referred 
to during the argument :— 


Art. 38 empowered the directors, with the. sanction of a 
resolution of the company previously given in general meeting, to 
increase its capital by the issue of new shares, generally upon such 
terms as the general meeting might direct, or in default of such 
direction as the directors might think expedient. The company 
might also by special resolution reduce its capital. 

Art. 5 empowered the directors to allot and issue shares in 
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the capital of the company to such persons upon such terms, and 
at such times, as they might think fit; and any shares which 
might be allotted as payment or part payment for property trans- 
ferred, goods or machinery supplied, or for services rendered to 
the company, might be issued as and deemed to be fully paid-up 
shares. 

Art. 387. One general meeting, at least, shall be held in every 
year at such time and place as the directors may determine. 

Art. 49. The chairman may, with the consent of the meeting, 
adjourn any meeting from time to time and from place to place. 

By Art. 75, the business of the company was to be managed 
by or under the supervision of the directors. 

By Art. 76, the directors had power to borrow money on the 
security of the property of the company, or otherwise, and to 
draw, accept, and give bills of exchange, and promissory notes, on 
behalf and for the purposes of the company. 

Art. 78. The directors shall have power to appoint Messrs. 
Borradaile, Schiller, & Co., or such other firm, person, or corpora- 
tion as they may think fit, the company’s agents in British India, 
or elsewhere, for the purpose of carrying on the business of the 
company or any of them, or any part thereof, and from time to 
time to revoke such appointment. They may delegate to such 
agents or agent all or any of the powers hereby made ecxerciseable 
by them, and they shall have power to fix the remuneration of 
such agents or agent, which remuneration, in case such agents, or 
any of them, shall be members or a member of their own body, 
shall be irrespective of the remuneration provided for the directors 
under these articles. They shall also have power to appoint and 
remove the secretary, solicitors, bankers, and other officers of the 
company, and fix their remuneration respectively. 

Art. 94. The directors shall have power to appoint one or 
more persons resident in Calcutta, to be called “The Calcutta Di- 
rectors.” ‘he person or persons so to be appointed need not of 
necessity be shareholders. ‘The powers of such person or persons, 
and their terms of office, and all matters connected therewith, 
shall be settled by the directors. 

The question for the opinion of the Court is, whether (as 
the commissioners held) the company is bound to make a return 


1876 
CaLouTra 
Jute Minus 

Company 
v. 
NIcrOLSoN. 


442 


1876 
CaALcurTTa 
JctE Mitts 
CoMPANY 
Vv 
NICHOLSON. 


EXCHEQUER DIVISION. VOL. I. 


in respect of all annual profits: wholly made by its business in 
India, including the portion paid there to the Indian shareholders, 
and is chargeable to income tax thereon ; or whether, as was con- 
tended on the part of the company, the London directors are bound 
only to make a return and pay income tax in respect of so much of 
the profits made abroad as actually pass through their hands for dis- 
tribution among the shareholders residing in the United Kingdom. 


I. Matthews, Q.C. (Rolland with him), for the appellants. The 
arguments employed on behalf of the Cesena Company are equally 
true of the Calcutta Company, and there is one distinction in favour 
of the latter, viz. that it has “no office or other place of business in 
the United Kingdom.” The American decisions which were cited in 
Attorney General v. Alewander (1) have not been followed in Eng- 
land. Here the test of residence, at least for fiscal purposes, is 
not where is the company incorporated, but where is the real 
trading carried on? And in America it has been held—Bank of 
United States v. Mackenzie (2)—that a corporation created in the 
state of Philadelphia resided for certain purposes in the state of 
Virginia, the distinction being that the incorporation was by 
virtue of an Act of Congress, and not of a particular state. In 
Newby v. Colts Patent Fire Arms Manufacturing Co. (3) it was held 
that a foreign corporation not incorporated according to English 
law could be sued here, and the ground of the decision is stated 
in the judgment of the Court delivered by Blackburn, J.: “The 
American company are carrying on trade themselves in London, 
and therefore, we think, must be treated as resident there.’ The 


judgment also cites with approval the opinion of Lord St. 


Leonards in Carron Ivon Co. v. Maclaren (4) that the Scotch cor- 
poration was resident in England. See also Oldham Building and 
7 : eh Ea - 7 ~ . = 
Manufacturing Co. v. Heale. (5) The English law as to residence 
recognises no presumption de jure in favour of the country where 
a corporation 1s originated and incorporated. The Income Tax 
ATR 7 ie © aK A 7 : he © 1 Og Qo 
Acts were passed before the Joint Stock Companies Acts, and have 
no reference to Joint Stock Companies, which are the creation of 
statutes, and, as pointed out by Lindley on Partnership (8rd ed.) 
fie. 
(1) Law Rep. 10 Ex, at p. 28. (£) 0H. L. C. at p. 459, 
2) 2 Brock. Rep. 393 5), 3: EL .G; 1829.88 E 
« ) roc Tk pv , (5) cs) H, & G; [32 ; vo L. Ale (Ex.) 


(3) Law Rep. 7 Q: B. 293, 2596, 285, 
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vol. i, p. 6, are “associations unknown to the common law.” 
The Crown relies on the fact that the general meetings are held in 
London, But by the 37th article of association they may be held 
anywhere, “at such time and place as the directors may deter- 
mine.” Stress is also laid on the extensive powers possessed by 
the directors, but by Art. 78 they may appoint agents in India, 
“and delegate to such agents all or any of the powers hereby made 
exerciseable by them.” Thus the whole management and adminis- 
tration of the company, as well as the trading, might, by its con- 
stitution, be transacted in India. It is clear from the case that 
the Indian director alone determines what the dividends shall be, 
and no operation takes place in England except the receipt and 
distribution of the one-third which is divisible among the English 
shareholders. But assuming in favour of the Crown that the 
company resides in England, still the profits received in England 
by the English shareholders arealone taxable. Sudley v. Attorney 
General (1) is a conclusive authority on this point. There can be 
no question that this would be so if the shareholders were not in- 
corporated; and the incorporation can make no difference in prin- 
ciple. The company is, in fact, a partnership, of which, as in 
Sulley vy. Attorney General (1), some members reside in England and 
some in a foreign country. Such a case is expressly provided for 
by 5 & 6 Vict. ec. 80, s. 2, and by 16 & 17 Vict. c. 34, s, 10, which 
require persons in the United Kingdom entrusted with dividends 
from a foreign company for payment to any person in the United 
Kingdom to do all acts necessary for paying the duties “on such 
dividends.” They are not required to make a return or pay upon 
any dividends other than those they receive in the United King- 
dom. ‘The same inference is to be drawn from the precise direc- 
tions given to treasurers or clerks of companies by 5 & 6 Vict. 
c. 35, ss. 44, 54. 

Sir J. Holker, A.G., and Pinder, for the respondent, were not 
heard. 


Key, 0.B. I think the Crown is entitled to our judgment 
in both cases. I will first deal with the case of Calcutta Jute 
Mills Co., which has been admirably argued by Mr. Matthews on 


(1) 5 HL & N. 711; 29 L, J. (Ex.) 464. 
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behalf of the company. The question is, whether this company 
can be held liable to the income tax upon the-entirety of its profits. 
It is a company incorporated in England, under the laws of Eng- 
land, by virtue of the Joint Stock Companies Acts, and therefore 
its first origin and existence are in England alone. The statements 
in paragraphs 3 and 9 of the case are important. [His Lordship 
read them.] Now, it signifies little whether the office in which the 
very important business of holding meetings at which everything 
that is or may be done by the company is determined, is an office 
rented from any other person in the city, or whether it is a place 
lent for that purpose by one of the directors for the use of the com- 
pany, and at the disposition of the company. Here, then, is their 
location—their residence, if I am to apply the terms of the statute 
—here the directors meet when they have occasion, and the com- 
pany meets, that is, the great body of the shareholders, or such as 
choose to attend, hold their general and their special meetings. 
Here the company transacts its business, and exercises the exten- 
sive powers with which it is invested by Act of Parliament. For 
when we look at the constitution of the company, as appears from 
the case, and from the articles of association, we find that the com- 
pany is entirely under the actual control of the governing body, 
that is, the directors in England. It is true (as appears from 
paragraph 8 of the case) that the directors have (inter alia) power to 
appoint one or more persons resident in Calcutta as “the Calcutta 
directors,” and that in fact there is one Calcutta director. It ig 
not that there exists by virtue of the constitution of the company 
a director having power himself to act and conduct the affairs of 
the company in India; but it is that the governing body, the 
directors in England, have power to appoint one or more persons, 
and have appointed one to be the resident director and manager, 
the governor, as it were, of the company in India. It is he who 
directs and controls the whole conduct of the business in India, 
but he is merely the appointee and agent of the directors in 
England. 

Then we find (from paragraphs 5 and 11) that all the buying, 
selling, and manufacturing, and the whole of the property in 
which the capital of the company is invested, are in India alone. 
{t is convenient here to refer to what must be the basis of our deci- 
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sion, namely, the words of the statute. By 16 & 17 Vict. c. 84,5. 2, 
sched. D., the duty is imposed “for and in respect of the annual 
profits or gains arising or accruing to any person residing in the 
United Kingdom from any kind of property whatever, whether 
situate in the United Kingdom or elsewhere; and for and in 
respect of the annual profits or gains arising or accruing to any 
person residing ia the United Kingdom from any profession, trade, 
employment, or vocation, whether the same shall be respectively 
carried on in the United Kingdom or elsewhere.” Now, by the 
operation of s. 5 of the same statute, and of 5 & 6 Vict. c. 35, 
s. 40, for the word “ person ” may be substituted “ corporation” or 
“joint stock company.” The clause in sched. D. wili then read 
thus: ‘any joint stock company residing in the United Kingdom.” 
A great deal was said as to how a “person” might be assessed if 
entitled in his own right to property such as this company pos- 
sesses, but to attempt to enter into all the cases in which a tax 
may well be imposed upon a single individual, and to apply them 
to a joint stock company, only leads to complication aud confusion ; 
and I consider the clause as if the words “joint stock company” 
were used instead of the word “person.” Then arises the ques- 
tion, What is the meaning of the word “residing,” as applied to a 
joint stock company, and to this case? ‘he answer is—whether 
there may or may not be more than one place at which the same 
joint stock company can reside, I express no opinion at present— 
a joint stock company resides where its place of incorporation 1s, 
where the meetings of the whole company, or those who represent 
it, are held, and where its governing body meets in bodily presence 
for the purposes of the company, and exercises the powers con- 
ferred upon it by statute and by the articles of association. That 
acts of the highest importance, affecting the well-being of the 
company, the operation of its business, the realizing and disposing 
of its funds, are done in India, is perfectly true; but they are all 
done by mere agents—whether they be directors or not—appointed 
under the sole authority of the governing body in this country. 
lf a company can be said to reside anywhere—and we must sup- 
pose that it can, in order to give any effect to the statute as ap- 
plied to joint stock companies—this company undoubtedly resides 
at the office in St. Helen’s Place, where the meetings are held. 


445 


1876 


CaALcurTa 


JutTE MILLs 
ComPANY 
v 
NICHOLSON. 


Kelly, C, B. 


446 


1876 


CALCUTTA 


EXCHEQUER DIVISION. VOL. I. 


I need not go into all the decisions which have been cited. In 
Sulley v. Attorney General (1) a firm consisting of several partners 


Jure MILLS carried on an extensive business in New York. One partner 
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resided in Nottingham, where he represented the firm, and pur- 
chased goods which were sent to America for resale there. All the 
rest of the business was transacted in New York, where alone the 
profits were made. It was held that the firm were not liable to be 
assessed to income tax upon their whole profits in his person by 
reason of his carrying on a portion of the business in England, 
because the real place of business, at which alone the great bulk 
of the business was carried on, was in New York. In other cases 
under the County Court Acts the question arose, where do the 
great railway companies “dwell” or “carry on their business ?” 
Every one who knows how the affairs are managed would say that 
the Great Western Railway Company resides at Paddington, and 
the London and North Western Railway Company at Euston, 
because there is the principal seat of business of the company ; 
there the directors meet and exercise their powers, there the books 
are kept, and from there the great lines emanate. There is no 
shadow of authority to shew that a place in which the governing 
body, the directors, meet, and where the shareholders at large 
hold their general and special meetings and exercise their power 
of transacting the business, is not the principal seat of business, 
and the place at which, in the language of the statute, the com- 
pany may be said to reside. Upon these principles I am clearly 
of opinion that this company resides at St. Helen’s Place. 

But the appellants say that the whole business of the company 
is transacted in India alone, and they rely upon the 11th para- 
graph of the case which I have already read. All that is true, 
but every act done, the working of the mills, the realizing of the 
profits, the transmission of the proportion of the profits in question 
to England, and the distribution of the rest of the profits in the 
form of dividends to the different shareholders—all that, if not 
done by the company directly in India, is done by them indirectly, 
because it is done by the person appointed by them, whom they 
may recall at their pleasure, and who has no authority to interfere 
in any way in the affairs of the company except the authority 

(1) 5H.& N. 711; 29 L. J. (Ex.) 464, 
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conferred upon him by the governing body at home. Then comes 
paragraph 12 [which his lordship read], and then a statement 
from which it appears that out of 25,0000., the amount of the whole 
profits gained by the company for the year in question, about 
one third only was payable to the shareholders in the United 
Kingdom. Now it is true that all that the directors actually do 
in England with respect to the dividend is that, having received a 
certain proportion of the profits, about one third, they apportion it 
among the shareholders in the United Kingdom, paying to each 
that to which he is entitled. Ifthe governing body in England were 
to learn any day by telegram that 25,0002 net profits were in 
the hands of their representative in India, to be distributed in 
dividends—whether with or without any deduction for a reserve 
fund is immaterial—they might by telegram direct that sum to be 
remitted to England. If it was improperly withheld by a banker, 
or any one into whose hands it had been paid, they might recover 
it in an action against him. In contemplation of law the money 
is theirs, and if they choose they clearly have the power to order 
the acting director in India to remit the two-thirds in question to 
England, for them to remit it back to India to him to distribute 
to the Indian shareholders, and it is only because that proceeding 
would be expensive, useless and hazardous, that it is not done. 

I need not refer to any other statements in the case. Though 
the whole property and produce of the property is in India, 
and the whole capital is invested in India, and though the whole 
of the money which the company is ever entitled to receive, 
whether as profits or in any other shape, is earned in India, yet it 
all belongs to the company, who might at any moment virtually 
take possession of it. If, without their consent, anyone were to 
take possession of one of the jute mills, the company might imme- 
diately bring ejectment and recover it. It is the company located 
in England which can alone deal with, or authorize the dealing 
with, the property in any way. 

When we look at the memorandum and articles of association, 
there can be no doubt that all this property and these powers and 
functions belong to the company. The memorandum says, “ The 
registered office of the company will be situate in England.” We 
find that it is situate in England, in St. Helen’s Place. “ The 
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objects for which the company is estatablished are” as follows :— 
[His lordship read the whole of the memorandum]. Now, who 
are the purchasers of the mills and other property? Not the 
director who has been sent to India, not the shareholders resident 
in India or any number of them, but the company itself here, and 
we have the direct statement that that purchase is one of the 
objects of the company. Another of the objects is stated to be the 
carrying on of the manufacture of jute and other similar materials. 
Though that must be done chiefly by the hands of labourers in 
India, yet in contemplation of law it is done by the company. So 
as to the clause about acquiring letters patezt for inventions. 
From the beginning to the end, from the coming into existence of 
the company down to its dissolution, everything is to be done by 
the company alone, which means by the governing body, or by 
mectings of the shareholders as representing the company. ‘Then 
we come to this object, “the establishing and regulating of 
agencies for the purposes of the company, whether in the United 
Kingdom, British India, or elsewhere.” Here is the key to the 
whole of the proceedings upon which the appellants rely. Their 
learned counsel contend that all that is done in India is done by a 
director there, who may do as he pleases, and by certain persons 
under him. Why, it is under this very clause of the memorandum 
that the company here has authorized the director to go to India 
and do the acts in question, that is, establish an agency in his 
person, and his acts are the acts of the company. 

T need not discuss more than one or two of the articles of asso- 
ciation. The 3rd article contains one of the most important 
powers which can be conferred upon the company. It enables the 
directors, with the sanction of a general meeting, to increase the 
capital of the company by the issue of new shares. Could that be 
done, or could any step be taken towards it in India? Clearly not, 
even by the agent authorized there. It can only be done by the 
directors. The company having thus come into existence under 
the Joint Stock Companies Acts, the question arises, how is it 
to be set going? The 5th article provides that shares may be 
allotted, and that any which are allotted as payment for property 
or services may be treated’ as paid-up shares, and that that shall 
be done by the directors. Thus the creation of the shares is 
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entirely the act of the company. Before the shares aie allotted 


they belong to the company, and the company alone may, by such 


machinery as they think convenient, allot shares to as many people, 
be they Indians, Englishmen, or of whatever country, as the 
company may think fit. 

The articles further contain provisions for general meetings, 
and give powers, but always to the company, that is, to the 
directors, as to the forfeiture of shares, and for a great variety of 
other purposes. There is also a power to amalgamate the company 
with some other business, or to sell the whole business of the com- 
pany. ‘Thus, every power to be exercised touching the property of 
the company or the carryiu.g on of the business, must be exercised 
by the governing body, the directors, with or without the autho- 
rity of a general meeting, the shareholders’ meetings all being in 
England, and the “residence” being locally situate in England. 
Therefore, although the whole of the manufacture of jute and the 
realization and disposition of the funds take place in India, yet 
being wholly done under the authority of the governing body in 
this country, I can have no doubt that the case comes directly 
within the meaning of sched. D.: “the annual profits or gains 
accruing to any person residing in the United Kingdom from any 
kind of property whatever, whether situate in the United Kingdom 
or elsewhere .... and from any trade or employment, whether 
the same shall be respectively carried on in the United Kingdom 
or elsewhere.” There is nothing in any one of the other sections 
or statutes on which Mr. Matthews relied, or in any of the 
numerous authorities cited, which interferes with the plain and 
direct operation of that clause, under which I hold that this com- 
pany is liable to be assessed in respect of the whole of its annual 
profits. 

It is, no doubt, true, as was urged by the counsel for the com- 
pany, that one great principle of the law of England is that taxa- 
tion shall be imposed only upon persons or things actually within 
this country ; whereas this tax is imposed upon the whole earnings 
of the company, two-thirds of which—except what may be set aside 
as a reserve fund, which is not in question here—belong to per- 
sons not within this country, and not subject to the taxation and 
the laws of this country. That is undoubtedly an infrmgement 
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upon one of the principles on which taxation is levied by the laws 
of every country. The answer to that may be—and it is not for 
me to decide whether it is a sufficient answer—that if a foreigner 
residing abroad and having no property or interest in or connection 
with this country, thinks fit to invest his money in this country, 
and so to obtain the protection of our law to his money, he must 
take it with the burden belonging to it and pay the tax imposed 
upon his income. 

I will now deal with the case of the Cesena Sulphur Company 
(Limited). This company, like the other, is created under the 
Joint Stock Companies Acts. It began in this way: Two gentle- 
men, named Staniforth and Scheyer, being possessed of some 
sulphur mines and plant, and other property at Cesena in Italy, 
sold the property to a body of persons, seven in number, who 
were the first subscribers to the company, and through whom the 
joint stock company was constituted. 

It was created at the time of the purchase, coming into existence 
regularly under the Joint Stock Companies Acts, and like the 
other company located in England, and having an office in Eng- 
land. And we must again look at the articles of association to 
see whether they render the company liable to be assessed. We 
find that “the company is formed for the purpose of developing 
and working the mines of sulphur at Cesena, and carrying on the 
business mentioned in the memorandum of association.” From 
the third article we find that the very origin, the first step in the 
creation of the business, is “the working of the mines as soon as 
the board shall think fit.” [His lordship read the 4th, 5th, 6th, 
7th, 9th, 10th, and 11th articles.] Now, though it is a registered 
company in Italy, that does not in the least impair] its power or 
nature in this country. The general meetings are in England, 
the location or “residence” is in England, the directors exercise 
their powers in England, and no proceedings in working the mines, 
no act of any kind can be done except under the authority and 
management of the directors in England. 

Then comes the very important 12th article, which, if there 
were no other, would, in my opinion, dispose of this case. [His 
lordship read it.] When the annual gains in respect of which 
this assessment is made were received, to whom did that money 
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come? It came to the company, it was received by the directors 
as the governing body of the company, and they alone have the 
power to dispose of it. Then the 16th article provides that “ the 
office shall be at such place in London as the board shall from 
time to time appoint.” Then follow many clauses with regard to 
the capital and the disposition of it. No portion of the capital is 
to be dealt with in any way except under the authority of the 
company, and in that respect it is identical with the Calcutta 
Company. It is, indeed, open to the same complaint, and perhaps 
in a stronger form, because it may be said that the shareholders 
of the Calcutta Company in India are subjects of the Queen, and 
that India itself is subject to the legislature of this country, and 
that that is not true of the Italian shareholders in the Cesena 
Company. But it is open to the same observation which I made 
before. If Italian subjects, who may not think their investments 
safe in Italian companies, become shareholders in a company and 
receive an income under the protection of the laws of this country, 
Ido not know why they should not be under the obligation of 
paying the tax. ‘hat, however, is a matter of opinion. Here it 
is quite clear that these gains are the gainsof the company. You 
cannot divide a company, as was suggested by Mr. Matthews, into 
parts as you can a partnership consisting of several partners. You 
cannot say that 40002. of this money belongs to the Cesena share- 
holders, 5002. to French shareholders, and 500/. only to English 
shareholders, and say, “ Let the company be assessed only in respect 
of the 5002. belonging to the English shareholders.” ‘There is no 
instance of such a thing being attempted. The whole of the gains 
come into the hands of the company, and have to be divided 
among the whole of the shareholders. But until they are divided 
they are the property of the company, and only pass into the 
hands of the shareholders when the dividends have been declared 
under the authority of the company, and according to the articles 
of their constitution. In both of these cases, therefore, our judg- 
ment must be for the Crown 


Huppuestroy, B. I am of the same opinion. I own that I had 
every inclination to yield to the able arguments which were 
employed by the counsel for the appellants in each case, and it is 
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with the greatest reluctance that I have come to a contrary con- 
clusion. The whole question turns on the interpretation of “ resi- 
dence” as applicable to a company. The tax is only imposed 
upon a “person residing within the United Kingdom,” and a 
corporation for the purpose of paying income tax is a “ person.” 
The use of the word “residence” is founded upon the habits of a 
natural man, and is therefore inapplicable to the artificial and legal 
person whom we call a corporation. But for the purpose of giving 
effect to the words of the legislature an artificial residence must 
be assigned to this artificial person, and one formed on the analogy 
of natural persons. There is not much difficulty in defining the 
residence of an individual; it is where he sleeps and lives. I 
adopt Mr. Matthews’ suggestion, that 16 & 17 Vict. c. 34, when 
it speaks of “residing” does not mean an artificial residence. 
It means an actual residence. Mr. Matthews argues, therefore, 
that when you deal with a trading corporation it means the place 
not where the form or shadow of business, but where the real trade 
and business is carried on, and that definition seems to be almost 
conceded by all the counsel. There is a German expression appli- 
cable to it which is well known to foreign jurists—der Mittel- 
punkt der Geschafte; and the French term is “le centre de 
leutreprise,” the central point of the business. 

All the cases cited support that view. In Keynsham Blue Lias 
Co. v. Baker (1), the Court held that Keynsham was the place of 
business, because the substantial business was carried on there, 
though the registered office was in London. In Taylor v. Crow- 
land Gas Co. (2), the learned judges thought that a company 
dwells where it carries on its business. In Adams vy. Great Western 
Liy. Co. (3) it was held that the place where that company carried 
on its business was Paddington. So in Brown v. London and 
North Western Ry. Co. (4), it was held that the place where that 
company carried on its business was at Euston, and not at Chester 
as had been contended, The same rule had been applied in Shiels 
v. Great Northern Ry. Co. (5) Then there is a very strong case, 
Aberystwith Promenade Pier Co. vy. Cooper (6), where it was held 


(1) 2H. & ©. 729; 33 L. J. (Ex.) 41. (4) 4B. &8. 826; 32L.5.(Q.B.) 318, 
(2) 11 Ex. 1; 24 L. J. (Ex.) 233. (5) 30 L. J. (Q.B.) 381. 


(3) GH.&N.404; 30L,J.(Ex.)124, (6) 85 L. J. (QB) 44, 
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that the place of business was in London, although the pier was 
built in Wales and the tolls were taken there. The decision in 
Sulley v. Attorney General (1) was to the same effect. The case 
of Kilkenny and Great Southern and Western Ry. Oo. v. Feilden (2), 
which was cited for the appellants, is, I am satisfied, distinguish- 
able. In the last case in this Court, Attorney General v. Alew- 
ander (3), there was no charter of incorporation in England, and 
two at least of the learned judges—the Lord Chief Baron and my 
Brother Amphlett—held that Constantinople, where the corpora- 
tion was incorporated, was the seat of business, the place where the 
business was carried on. 

In the present argument the Attorney General advanced a 
proposition to which I cannot assent. He suggested that the 
registration of a company was conclusive of its residence, that if a 
company was registered in England it must be held to reside in 
England. I think the answer which was given during the argu- 
ment isa good one. It is this:—Registration, like the birth of 
an individual, is a fact which must be taken into consideration in 
determining the question of residence. It may be a strong cir- 
cumstance, but it is only a circumstance. It would be idle to say 
that in the case of an individual the birth was conclusive of the 
residence. So drawing an analogy between a natural and an 
artificial person, you may say that in the case of a corporation the 
place of its registration is the place of its birth, and is a fact to be 
considered with all the others. If you find that a company which 
is registered in a particular country, acts in that country, has its 
office and receives dividends in that country, you may say that 
those facts, coupled with the registration, lead you to the conclu- 
sion that its residence is in that country. In Attorney General v. 
Alexander (3), Mr. Matthews cited several American authorities 
to support his argument that a corporation resides only in the 
country under whose laws it was created and constituted. In the 
present argument, however, he cited another American case, Bank 
of United States v. Mackenzie (4), which shews that there is a dis- 
tinction between a corporation constituted by an Act of Congress 

(1) 5 H.& N.711; 29 L. J. (Ex.) (3) Law Rep. 10 Ex. 20. 

464, (4) 2 Brock. Rep, 393. 

(2) 6 Ex. 81; 20 L. J. (Ex,) 141. 
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and one constituted by a partieular state; and he also relied on 
Newby y. Colt’s Patent Fire Arms Manufacturing Oo. (1) But I 
do not think that the principle of law is really disputed, that the 
artificial residence which must be assigned to the artificial person 
called a corporation is the place where the real business is carried 
on. The difficulty is in applying that principle to the facts of 
each case. I admit that the onus of proving the residence lies 
upon the Crown, as my Brother Cleasby said in Attorney General 
y. Alewander (2), and if the Crown fails to satisfy the Court that, 
the place of residence is within the area of taxation, the company 
ought not to be taxed. Then I have to ask myself where was the 
place where the real and substantial business was carried on— 
where was le centre de lentreprise, the central point? Looking 
at the facts 1 can only answer that question by saying that in 
both these cases it was in England. It is not necessary to go at 
length into the facts which have been minutely examined by my 
Lord. 

With regard to the Cesena Sulphur Co., Sir H. James argued 
that the facts were, in substance, these:—The trading and all 
the fixed property are in Italy ; no goods are ever sent to 
England; everything is sold in Italy; the majority of the share- 
holders are in Italy or France; only about one-third are in Eng- 
land; the books are kept in Italy, and the managing director 
resides in Italy. At first it did seem as if the centre of business 
was in Italy. But when we look at the memorandum of associa- 
tion, we find that the objects for which the company is established 
are not only the purchasing of sulphur mines at Cesena, but also 
the “ taking concessions of any lands wherever sulphur is likely to 
be obtained ;” and the “selling, leasing, letting, and disposing of 
any of the lands, mines, and property acquired by the company ;” 
so that the operations of the company are not confined to Italy. 
Taking also the articles of association, we find the first statement 
is that “the company is formed for the purpose of developing 
and working the mines of sulphur at Cesena, and carrying on 
the business mentioned or included in the memorandum of asso- 
ciation,” that is, carrying on the business of a sulphur company 
wherever sulphur may be found. Then what are the powers to 

(1) Law Rep. 7 Q, B. 298. (2) Law Rep. 10 Ex. at p. 82. 
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be exercised by the directors at the office in London? The 
“board” is defined to be “a meeting of the directors duly called 
and constituted.” What is the business? Article 4 says: “The 
working of the company’s mines, the mode of the disposal thereof, 
and the general business of the company, shall be wholly under 
the order, direction, and management of the directors, subject 
only to such control of general meetings as is hereafter provided 
for.” Then the directors have power to register the company in 
Italy, which they did. Then Art. 14 says: “The office shall be 
at such place in London as the board shall from time to time 
appoint.” By Art. 16,a London bank is to be “ the first and pre- 
sent bankers,” though it is true that they also had a banker at 
Turin and at Paris. The directors have power to create a reserve 
fund. General meetings, which are described as ordinary or ex- 
traordinary, are to be held, some of them to be called by the 
particular means pointed out, but all are certainly to be held in 
London. ‘The power of adjourning “from place to place” is, no 
doubt, given. We also find that the board may in general do 
everything with reference to the company, and that every minute, 
when properly recorded and signed in their book, “is to be con- 
sidered an original proceeding.” (1) ‘True, it is nowhere said that 
the directors must hold their board meetings in London, but it is 
obvious that the books must be kept at the office, and the office, 
according to the articles of association, must be in London; and 
the inference, from the facts found in the case and from the 
articles of association, is that the directors are to meet in London. 
It seems, indeed, that almost every act of the company connected 
with the administrative part of the business is to be done in 
London. No doubt the manufacturing part was done in Italy, 
and the company might have found sulphur in another country, 
and carried on the manufacturing part of the business in that 
other country, but the administrative part would be carried on at 
the place from which all the orders flowed, where officers and 
agents were appointed and recalled, where their powers were 
granted and revoked, where whatever money was sent was re- 
ceived, and where the dividends were declared and were payable. 
All these acts were performed in London, I think, therefore, 
(1) By Art. 107. 
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that the main place of business ef the company is in England, 
and that there is at Cesena merely an agency, as it were, of the 
principal house, that agency being confined to the manufacture 
and sale of the sulphur, but under the direction of the principal 
house. 

I now come to the case of the Calcutta Jute Mills Co. Mr. 
Matthews put his argument very strongly and tersely thus : 
he said the only transaction in England is the receipt of the 
amount transmitted for Hnglish expenses and dividends, the 
declaration of that amount, and its division among the English 
shareholders. But when we look at the articles of association and 
the case we find that from the office, which was lent to the com- 
pany, would issue all the orders to the managing director in 
Calcutta. No doubt, until he received orders to the contrary, he 
would have full power and discretion to do what he liked in 
Calcutta, but at any moment from this head office they might 
have revoked his authority or altered any arrangement which he 
had made connected with the working of the company. The 
meetings are held in London; the operation of the company in 
London is not merely to divide the amount sent among the share- 
holders, but it is to “declare” the amount; and I apprehend that 
the directors in London’ would have full power to say: “ We do 
not approve of the system upon which the division has been made, 
and we shall require a different system for the future.” I think, 
therefore, that in this case also the principal place of business is 
in London, and that the company is within the provisions of sched. 
D. of the Income Tax Act. 

But, argued Mr. Matthews, assume that the place of business 
is in England, still the only division of profits is a division of the 
profits earned by the English shareholders; if this were a part- 
nership, then, on the authority of Sulley v. Attorney General (1), 
the English portion of the partnership would be liable to pay only 
on the profits which they received, and the Indian portion would 
not be lable to pay at all on theirs. Now, if you could make 
out this artificial being, a corporation, to be a partnership, and 
say that every shareholder was a partner, Mr. Matthews’ argument 
would be very forcible, but the answer in my mind—though I am 

(1) Law Rep. 10 Ex, 20. 
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by no means satisfied that it is the true one—is that this is a cor- 
poration, and not a partnership. ; 


Key, C.B. As this is the first time this question has been 
raised, I think that, looking at all the circumstances, each party 
ought to pay their own costs. There will, therefore, in both cases 


be 
Judgment for the Crow without costs. 


Solicitors for the Cesena Sulphur Company: Nash, Field, & 
Mathews. 

Solicitor for the Calcutta Jute Mills Company: Trinder. 

Solicitor for the respondent in both cases: Solicitor of Inland 
Ttevenue. 


[IN THE COURT OF APPEAL FROM INFERIOR COURTS.} 


BURY, Aprettanr; CHERRYHOLM, Resronpent, 


School Bourd—Lye-laws—Attendance of Child at School—Child employed in 
Workshop—Workshop Regulation Act, 1867 (30 & 31 Vict. c. 146) s. 14 
—Llementary Education Act, 1870 (83 & 34 Vict. c. 75), s. T4. 

By the Workshop Regulation Act, 1867, s. 14, every child “employed in a 
workshop shall attend school for at least ten hours in every week.” By the 
Elementary Education Act, 1870, s. 74, every school board may make bye-laws. 
The school board for B. by its bye-laws directed that the parent of every child 
should cause him to attend a school during the whole time it should be open for 
instruction, but that nothing in the bye-laws should have any effect in so far as 
it might be contrary to anything contained in any Act for regulating the 
education of children employed in labour. The respondent’s child was employed 
in a workshop at B. aud attended a school pursuant to the provisions of the Work- 
shop Regulation Act, 1867, s. 14, but did not attend the school during the whole 
time that it was open for the instruction of children, as was required by the bye- 
laws :— 

Held, that the byc-laws were not contrary to the Workshop Regulation Act, 
1867, and were capable of being enforced, and that the respondent had committed 
a breach of them. 


CasE stated by two justices of the peace for the West Riding of 
Yorkshire under 20 & 21 Vict. ce. 43. 

On the 19th of February, 1876, the appellant laid an informa- 
tion, charging that the respondent, being the parent of a certain 
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child called John Cherryholm, residing with | him and being not 


Jess than five nor more than thirteen years of age, did on the 18th 


of February unlawfully neglect and omit to cause the said child to 
attend school, as required by the bye-laws (1) of the school board for 
the district of the borough of Barnsley made and confirmed pursuant 
to the Elementary Education Act, 1870, without reasonable cause 
for such non-attendance. At the hearing of the information 
Benjamin Clegg, school-warden to the board, proved the non- 
attendance of the child at school on the day named, and that the 
child was twelve years of age on the 11th of May, 1875. 

It was proved on behalf of the respondent that the child was 
employed in the boot manufactory of C. Rollinson, in Barnsley, 
and attended school regularly pursuant to the Workshop Regula- 
tion Act, 1867 (80 & 31 Vict. c. 146). 

On the part of the appellant it was contended that by virtue of 
the bye-laws of the board, made in pursuance of the 74th section 
of the Education Act, 1870, the board could, if they thought fit, 
compel children to attend school full time, notwithstanding that 
such children were working at a workshop and attending school in 
conformity with the provisions of the Workshop Regulation Act, 
1867; that there was nothing in the Workshop Regulation Act, 
1867, restraining the compulsory powers conferred on the board 
by the Elementary Education Act, 1870, as the former Act merely 
provided that children should not work except on certain conditions 
as to time and education ; that there was nothing in the bye-laws 
contrary to anything contained in any Act for regulating the 
education of children employed in labour, and that the Ele- 


(1) The following were the material 
portions of the bye-laws of the Barns- 
ley School Board :— 

1. “The parent of every child resid- 
ing within the borough of Barnsley 
shall cause such child, not less than 
five nor more than thirteen years old, 
to attend a public elementary school, 
unless there be reasonable excuse for 
non-attendance,” 

2. “'The time which children sub- 
ject to these bye-laws shall attend 
school shall be the whole time that the 
school shall be open for the instruc- 


tion of children of the same sex, age, 
and class.” 

3. “Nothing in the present bye- 
laws shall have any force or effect in 
so far as it may be contrary to any- 
thing contained in any Act for regula- 
ting the education of children employed 
in labour.” 

4. “ Any parent committing a breach 
of these bye-laws, or any of them, 
shall, for each such offence, be subject 
to a penalty not exceeding 
five shillings,” 


, with costs, 
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mentary Education Act, 1870, overrode the Wiousshop Regulation 
Act, 1867. 
The justices dismissed the information, they being of opinion 


that, as the child was fulfilling the conditions and provisions of the. 


Workshop Regulation Act, 1867, the school board could not 
compel him to attend school full time under the bye-laws. 

The questions of law for the opinion of this Court were: 
1. Were the Barnsley School Board able to enforce their bye- 
laws against children under thirteen years of age, who, although 
not obeying such bye-laws, attended school, and otherwise observed 
the conditions of the Workshop Regulation Act, 1867? 2. Does 
the Elementary Education Act, 1870, override this and other Acts 
regulating the education of children employed in labour? 


Shield, for the appellant. It is submitted that the bye-laws of 
the Barnsley School Board are not contrary to the Workshop 
Regulation Act, 1867,s.14.(1) That statute simply enacted that 


(1) The Workshop Regulation Act, 
1867 (380 & 31 Vict. c. 146) is intituled 
“An Act for regulating the hours of 
labour for children, young persons, and 
women employed in workshops; and 
for other purposes relating thereto ;” 
and enacts by s. 4, “The following 
words and expressions shall in this Act 
have the meanings hereby assigned to 
them . ‘child’ shall mean a child 
under the age of thirteen years,” 

Sect. 7: ‘If any child, young person, 
or woman is employed in contravention 
of this Act, the following consequences 
shall ensue: first, the occupier of the 
workshop in which such child, young 
person, or woman is employed shall be 
liabk to a penalty of not more than 
three pounds; second, the parent of, or 
the person deriving any direct benefit 
from the labour of, or having the con- 
trol over, the child, young person, or 
woman, shall be liable to a penalty of 
not more than twenty shillings, unless 
it appears to the Court before whom 
the complaint is heard that the offence 
has been committed without the con- 


sent, connivance, or wilful default of 
the parent or person so benefited or 
having such control.” 

Sect. 14: “ The following regulations 
shall be made . . . respecting the 
education of children employed in 
workshops: first, every child who is 
employed in a workshop shall attend 
school for at least ten hours in every 
week during the whole of which he is 
so employed.” 

Sect. 15: “The parent of every child 
employed in a workshop shall cause 
that child to attend school in manner 
required by this Act. Every parent who 
wilfully fails to act in conformity with 
this section shall be liable to a penalty 
of not more than twenty shillings for 
each offence.” 

Sect. 16: “ Every occupier of a work- 
shop who has employed a child for any 
time amounting in the whole to not 
less than fourteen days shall on Monday 
in every week during the employment 
of such child obtain from the principal 
teacher of some school a certificate that 
the child so employed has, in manner 
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a child should receive education at least during ten hours a week ; 
it is in effect restrictive as to the time during which a child may be 
employed in a workshop; it is not a statute enabling a parent to 
employ his child in a workshop, provided the latter attends school 
for ten hours during each week. If the school board of Barnsley 
had made a bye-law allowing children to attend school only nine 
hours during a week, that would, no doubt, have contravened the 
Workshop Regulation Act, 1867, and would have been void; but 
nothing prevents the school-board from compelling attendance by 
a child employed in a workshop for a greater number of hours 
than ten. 
The respondent did not appear. 


BramMwe tt, B. I confess that I should have been better 
pleased if this case had been argtied by counsel on behalf of the 
respondent ; but I think the construction of the statutes brought 
under our notice clear enough to compel us to say that the appel- 
lant is entitled to our judgment. 

I concur in the argument advanced before us that the Workshop 
Regulation Act, 1867, is not an enabling statute, that is to say, it 
does not enable a parent to put his child to labour provided the 


yequired by this Act, attended school are so to attend school... (4.) Im- 


during the preceding week,'if attend- 
ance at school was so required during 
that week . . . Every person who acts 
in contravention of this section shall be 
liable to a penalty of not more than 
three pounds.” 

By the Elementary Education Act, 
1870 (838 & 84 Vict. c. 75), 3. 74: 
“very school board may from time 
to time, with the approval of the Edu- 
cation Department, make bye-laws for 
all or any of the following purposes: 
(1.) Requiring the parents of children 
of such age, not less than five years 
nor more than thirteen years, as may 
be fixed by the bye-laws, to cause such 
children (unless there is some reasonable 
excuse) to attend school: (2.) Deter- 
mining the time during which children 


posing penalties for the breach of any 
bye-laws ... Any proceeding to en- 
force any bye-law may be taken, and 
any penalty for the breach of any bye- 
law may be recovered in a summary 
manner .. . It shall be lawful for Her 
Majesty by order in council to sanction 
the said bye-laws, and thereupon the 
same shall have effect as if they were 
enacted in this Act.” 

Sect. 92: “Any penalty and any 
money which under this Act is reco- 
verable summarily, and all proceedings 
under this Act which may be taken in 
a summary manner, may be recovered 
and taken before two justices in manner 
directed by” 11 & 12 Vict. c. 43 and 
the Acts amending the same, 
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latter attends school ten hours at least during each week; but it 1876 
is a restrictive statute, and forbids a child to be set to work, a 
unless he shall receive instruction during that portion of time. coe 
Further, the object of that statute was, as its title indicates, the 
regulation of labour; but the Education Act, 1870, had a different 

object ; it was intended to make thereby better provision for the 
diffusion of elementary instruction, and where two statutes are’ in- 
consistent with each other, the later operates as a repeal, or at least 

as an alteration of the earlier, and must be taken to be the govern- 

ing statute, unless an express statement is therein inserted that 

the former Act shall not be interfered with ; therefore the Educa- 

tion Act, 1870, must be assumed to have introduced new provisions 

for education, unless its language and the words of the bye-laws 

keep in force the Workshop Regulation Act, 1867. It is to be 
observed that, by the Elementary Education Act, 1870, s. 74, bye- 

laws, when sanctioned by an order in council, are to have the same 

effect as if they were enacted in that statute, and, by the terms of 

the third of the bye-laws, nothing therein contained shall be of any 

effect “in so far as it may be contrary to anything contained in any 

Act for regulating the education of children employed in labour.” 

The question therefore before us is, whether the bye-laws are con- 

trary to anything contained in the Workshop Regulation Act, 1867. 

In one sense, it is impossible to say that there is not a difference ; 

for, under that statute, attendance during ten hours a week would 

be sufficient, whilst under the bye-laws, as appears from the state- 

ments contained in the case, attendance during a larger number is 
requisite. But I think that the statute and the bye-laws may be 

read together, and are not really in conflict; and the result is, that 

the School Board for Barnsley may determine the time during 

which a child employed in a workshop shall attend school, provided 

the time fixed on is not less than ten hours a week; but a bye-law 

that a child should attend school during only nine hours in the 

week would be void, as being against the provisions of the Work- 

shop Regulation Act, 1867. I cannot think that it was intended 

by the bye-law to lay down, that a child employed in a workshop 

should receive a less amount of instruction than achild who is not 
engaged in any occupation. I am of opinion that all children 

under the age of thirteen must, under the bye-laws, enjoy the 
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same opportunities of obtainittg education, and that no difference 
was meant to be created. Iam satisfied that the bye-laws are not 
contrary to the Workshop Regulation Act, 1867, although they 
may be different from it. This appeal must be allowed. 


Mettor, J. I am of the same opinion. The chief point for 
our determination is whether the bye-laws are in excess of the 
powers created by the Elementary Education Act, 1870, s. 74. 
When we look at the provisions of the Workshop Regulation Act, 
1867, we find that it was intended to regulate the hours of em- 
ployment and other matters connected with workshops; and by 
s. 7 the occupier of a workshop, as well as a person having the 
control of those who are protected by the statute, is liable to a 
penalty for a breach of its enactments. By s. 14 some provision | 
is made for the education of childzen employed in workshops; and 
by s. 15 a parent is compellable to cause his child to attend school 
in the manner required by this Act; but by s. 16 the occupier 
of a workshop is made lable to obtain certificates that a child 
employed therein has duly attended school. The Elementary 
Education Act, 1870, has a much wider operation in providing for 
the instruction of children: but by s. 74 it is the parents, and the 
parents only, who are bound to secure the attendance of their 
children at school. Therefore the scope of the two statutes is 
different : the earlier was intended to provide primarily for the 
government of workshops, and only incidentally for the instruction 
of children employed therein; the later was meant to render com- 
pulsory the education of children, whether employed in workshops 
or not. The bye-laws may have a much more extensive operation 
in promoting education than the Workshop Regulation Act, 1867, 
but Ido not see any real inconsistency between them. By that 
statute ten hours’ attendance in every week was enough; but the 
bye-laws declare that it shall not be enough, and, as they do not 
diminish the number of hours during which attendance was 
required by 30 & 381 Vict. c. 146, s. 14, they seem to me to be 
valid. It would be almost absurd to hold that children employed 
in workshops should receive instruction during one set of hours, 
and that other children should be educated during a different set ; 
by such a decision we should circumscribe the operations of 33 & 
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34 Vict. ec. 75. I think it very unlikely that such a distinction 
could have been intended, and I am clearly of opinion that the 
determination of the justices must be overruled. 


Denman, J. I regret that the respondent has not been repre- 
sented by counsel ; nevertheless, I think it plain that the appellant 
is entitled to judgment. I quite agree with the opinions expressed 
by the other members of the Court. I cannot think that the 
bye-laws are contrary to the provisions of the Workshop Regula- 
tion Act, 1867, s. 14, which merely enacts that a child shall 
attend ten hours at the least ; in my opinion, the view taken by the 
magistrates does very great violence to the language of the 
statute; they in effect read the 14th section as if it had contained 
the words, “every child who is employed in a workshop shall 
attend school for ten hours in every week and no more.” The 
Act does not prevent a child from attending school for a greater 
number of hours; it merely fixes what shall be the smallest 
number necessary to comply with the provisions of the Act. The 
construction of the justices makes 30 & 31 Vict. c. 146 quite 
different from what it really is; and I think that this considera- 
tion is sufficient to dispose of the case. We may found our 
judgment upon this ground, and need go no further for reasons 
to justify our decision. 

Judgment for the appellant. 


Solicitor for appellant: S. Corpe, for R. Bury, Barnsley. 
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(IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


COLLIER, AppeLtLant ; WORTH, ResponDENT, 
Statute, Construction of—“ Town.” 


By a Local Act passed in 1822 it was enacted that no person should sell any 
fish within the “town” of R. except in the market-places thereof, and that any 
person offending against this provision should forfeit a sum of money, In 1876 
the respondent sold fish in M. Street, which then was a main thoroughfare of the 
town of R.; but ir 1822 its site was green fields: M. Street was not within 
the market places of 2.:— 

Held, that the word “town,” as used in the Local Act, meant the collection of 
buildings from time to time called the town of R,, and that the respondent had 
been guilty of an offence against that Act. 


CasE stated by three justices of the peace for the borough of 
Rochdale, under 20 & 21 Vict. ¢. 43. 

At a petty sessions holden on the 22nd of March, 1876, at 
Rochdale, the appeliant appeared in support of a summons issued 
on an information preferred by him against the respondent, 
charging that she, on the 4th of March, 1876, “at Molesworth 
Street, in the said borough, not then and there beittg in the Old or 
New Market Place in the said borough, but within the town of 
Rochdale aforesaid, unlawfully did sell certain fish, to wit four 


herrings, contrary to the statute in such case made and provided.” 
At the hearing the following facts were proved: 


The appellant was the inspector and superintendent of the 
Rochdale New Market Place, established by 3 Geo. 4, ¢. lviii. (1) 


(1) 3 Geo. 4, c. lvilil. was passed in called the Market Place, has become so 
1822, and is intituled “An Act for inadequate, that the passages along the 
providing an additional market place public streets within the said one are 
in and for the town of Rochdale, in the greatly obstructed and rendered dan- 
county palatine of Lancaster;” the gerous to the inhabitants of the said 
preamble contains the following re- town, and also to travellers, by reason 
citals :— of the number of stalls and standings 

“Whereas the town or parish of placed therein: and whereas it aS ae 
Rochdale, in the county palatine of be a great convenience to the inhabit- 
Lancaster, hath of late years greatly ants of the said town, and to persons 
increased in population and buildings, frequenting the said town on ate? 
and the present market place, whichis and other days, and would tend to 
held in a certain place in the saidtown remove nuisances and obstructions, if 
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The respondent did, on the 4th of March, 1876, expose for sale 
and actually sell to Elizabeth Holt in a street in-Rochdale, called 
Molesworth Street, and situate in the present municipal and par- 
liamentary borough of Rochdale, four herrings at the price of 
twopence. Such sale was made in the open street, from a basket 
carried by the respondent from door to door, and was not made in 
the private dwelling house or shop of the respondent. Moles- 
worth Street was not in the Old Market Place or the New Market 
Place of Rochdale. There was no definition in 3 Geo. 4, c. lviii., 
of the limits of “the town of Rochdale,” nor had any subsequent 
Act local to Rochdale defined what should be the meaning of the 
expression “the town of Rochdale,” as used in 3 Geo 4, c. lviii., 


for the purposes of the Act. 


At the time of passing that Act 


a new or additional market place was 
provided and established” in a certain 
part of the town: “And whereas it 
would be a great convenience to the 
inhabitants of the said town and to 
persons resorting thereto, if a town hall 
or market house with proper and suffi- 
cient offices and other works and con- 
veniences were built and erected within 
and for the said town, and if good and 
sufficient stalls, standings, and other 
accommodations were erected, built, 
and provided within the said additional 
market place intended to be made and 
established for the uses and purposes 
thereof, and if proper regulations were 
made and established for the good 
government thereof.” 

By s. 1 certain persons were en- 
powered to erect a new or additional 
market-place. 

By s. 33 certain streets might be 
widened “within the space of four 
years from and after the passing” of 
the Act. 

By s. 42 it was, amongst other provi- 
sions, enacted that no person or persons 
shall ‘on any market day or days, or 
any other day, sell or expose to sale, 
within the said town of Rochdale, 


except in the said old market place or 
the said new market place, any meat, 
butter, poultry, eggs, garden stuff, 
potatoes, roots, or vegetables, or any 
fish, at any time within the said town, 
except as hereinafter mentioned ; and 
if any person or persons shall offend in 
any of the cases aforesaid, such person 
or persons so offending shall forfeit and 
pay, for every such offence, on convic- 
tion before one or more justices of the 
peace for the said county, any sum not 
exceeding five pounds. . . . Provided, 
nevertheless, that nothing herein con- 
tained shall extend, or be construed to 
extend, to prevent or hinder any person 
from selling or exposing to sale any 
marketable commodities, matters, or 
things whatsoever in his or her own 
private dwelling house, or in his or her 
own shop, in any part of the said town 
of Rochdale.” 

By s. 55, “‘ Nothing in this Act con- 
tained shall extend, or be construed to 
extend, so as to lessen, diminish, or 
affect the right of the lord of the 
manor to hold any fair or fairs within 
the said town or reputed town of 
Rochdale.” 
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Molesworth Street was not made, and the_ site of it was in fact 
green fields; Molesworth Street had since become a main 
thoroughfare, with houses on both sides thereof, in a populons 
part of the present municipal borough of Rochdale, and there was 
a continuous line of building from the Rochdale Market Place to 
Molesworth Street, and such line of building extended beyond the 
said street to points much further distant from Rochdale Market 
Place. 

t; It was contended on the part of the appellant that the expression, 
“the town of Rochdale,” used in 3 Geo. 4, c. lviii., must be taken 
to mean the aggregation of buildings erected at the time of the 
passing thereof, and of those erected since that time. 

It was contended on the part of the respondent that “the town 
of Rochdale,” as used in 3 Geo. 4, ¢. lvili., had reference only to 
the aggregation of continuous buildings forming the town of Roch- 
dale at the time of the passing thereof. 

The justices were of opinion that the meaning of the expression 
“the town of Rochdale,” as used in 3 Geo. 4, ¢. Ivili., was the 
aggregation of buildings erected and in existence at the passing 
thereof, and that Molesworth Street, being then fields unbuilt upon, 
was not within the town of Rochdale as intended to be defined by 
that Act. They accordingly dismissed the information. 

The question of law for the opinion of this Court was, what was 
the meaning in the year 1876 of the expression “the town of 
Rochdale,” as used in 3 Geo. 4, ¢. lvili. 


The Court was to make such order as might seem fit. 


May 19. Manisty, Q.C. (. A. Owen with him), for the appel- 
lant. The question in this case depends upon the meaning of the 
expression “the town of Rochdale,” as used in 3 Geo. 4, e. lviii., 
and it is necessary to determine whether it was intended thereby 
to comprehend only the buildings then existing, or to include in 
addition the buildings to be afterwards erected, and, in ordinary 
language, forming part of the town. In Reg. vy. Cottle (1) it was 
held that the word “town,” as used in a statute, was of elastic 
meaning, and might include buildings not existing at the time of 
passing the Act. 


(1) 16 Q. B, 412; 20 L. J. (MLC.) 162. 


VOL. I. EXCHEQUER DIVISION. 


[Grover, J. That case was really decided upon the supposed 
inconvenience of haying a turnpike gate standing within the limits 
of a town. ] 

Reg. v. Cottle (1) was approved of and followed in Commissioners 
of Milton v. Faversham District Highway Board. (2) 

[Grove, J. The expression “town or reputed town,” used in 
3 Geo, 4, c. lviii., s. 55, seems to shew, that the legislature in- 
tended the Act to apply to whatever collection of buildings from 
time to time should lie within the limits of Rochdale. 

Cueassy, B. In Elliott v. South Devon Ry. Co. (3) the judges 
of the Court of Exchequer appear to have thought that the word 
“town,” as used in the Railways Clauses Consolidation Act, 1845 
(8 & 9 Vict. c. 20), s. 11, means any collection of houses so near 
to each other that they may reasonably be said to be continuous ; 
but the facts in that case were so different from those now before 
us, that Ido not think we can deem it an authority for the purposes 
of the present argument. | 

It is submitted that the intention of the legislature will be 
defeated, unless the words “the town of Rochdale” be read as 
meaning what is from time to time popularly considered to lie 
within the limits of Rochdale. 


The respondent did not appear. 
Cur. adv. vult. 


May 20. CxEAspy, B. We are now prepared to dispose of this 
case, for we have come to the conclusion that the appellant is en- 
titled to our judgment. At one time during the argument I was 
inclined to think that the justices had taken a correct view of the 
question of law reserved for our determination ; for it appears to 
follow, from the contention for the appellant, that an offence is 
committed against the Act if fish or vegetables are sold in a street 
of Rochdale at a distance of two miles from the market-places ; 
but, in my opinion, we shall be carrying out the object of the 
legislature by deciding in favour of the appellant. No doubt, in 
one sense, 3 Geo. 4, c. lviii., was passed with reference to the state 
of the town as it then stood; but it must be recollected that from 
its very nature a town is of varying extent, and its limits from time 


(1) 16 Q. B. 412; 201. J. (M.C.) 162. (2) 10 B. & S, 548, n. 
(3) 2 Ex, 725. 
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to time will depend upon the number of its inhabitants ; and I do 
not think that in the present case the Act ceased to operate within 
the limits of Rochdale because since the passing therecf it has 
grown in size. The preamble of the statute alludes to an increase 
in population and buildings, and therefore it may be fairly pre- 
sumed that the legislature intended to provide for a subsequent 
addition to the number of houses and inhabitants. The authori- 
ties cited in the course of the argument are in favour of the view 
which we take; but without reference to them, I think there was 
a sale within the town in violation of s. 42. The decision of the 
justices must be reversed, and the case must be remitted to them 
with the opinion of this Court that they ought to have convicted 
the respondent. 


Grove, J. Tam of the same opinion. I think it clear, on an 
examination of the provisions of the statute, that the expression 
“the town of Rochdale” is not limited to the town as it stood at 
the time of passing 3 Geo. 4, ec. lvill., but means the town for the 
time being. ‘The preamble alludes to the increase of Rochdale in 
both population and buildings, and it was intended to provide a 
new and additional market place, the former market place having 
become inconvenient and even dangerous to persons passing by ; 
s. 33 provides for widening certain streets, upon condition that 
the works are executed within a specified time; and then s. 42, 
under which the information was laid, enacts that goods shall 
not be sold in the streets. These provisions seem to shew that the 
legislature had in view the object of providing additional accomme- 
dation for holding markets and of rendering the streets safe and 
convenient for traffic. If the view adopted by the justices were 
correct, in the middle of all streets built since 1822 goods might 
be bought and sold, although the traffic might thereby be greatly 
impeded. I think that the expression “the town of Rochdale ” 
means the collection of buildings so called at any time after the 
passing of the statute, and that the view taken by the justices was 
wrong. 

Judgment for the appellant. 

Solicitors for appellant :, Norris, Allens, & Carter, for H. Brierley, 
Rochdale. 
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[IN THE COURT OF APPEAL] 


THE ATTORNEY GENERAL v. THE MUTUAL TONTINE WEST- 
MINSTER CHAMBERS ASSOCIATION, LIMITED. 


Inland Revenue—Inhabited House Duty—Dwelling House let in different Tene- 
ments—48 Geo. 3, c. 55, sch. B, rules 6, 14—Valuation List—Valuation 
Metropolis Act, 1869 (32 & 33 Vict, c. 67), ss. 45, 76. 


The Westminster Chambers in the metropolis belong to an association, and 
consist of seven blocks of building. ach block is divided into two ranges ,by 
an internal staircase, which has only one door at the principal or street entrance, 
and each block is in its internal arrangement structurally divided into different 
tenements or suites of rooms. ‘These suites, like chambers in the Inns of Court, 
are quite distinct from and have no means of communication with each other, 
except that each has an open door opening on to the common staircase. The 
street door is locked at night, and a porter, appointed and removeable by the 
association, resides in a distinct suite of rooms in the basement of the block, 
and has a key of and access to each of the suites of rooms for general superinten- 
dence, and as the tenant’s servant. The Westminster Improvement Act, 1853, 
enacts that, where any “ house” erected on the land in question is to be occupied 
by different persons in distinct sets of apartments, the association may demise or 
sell any set separately from the rest of the “‘ house.’ None of the 117 suites (of 
which the seven blocks consist) have been sold and some have never been let, but 
most are let as chambers, offices, or residences, to tenants for a term, at yearly rents, 
payable quarterly, under written agreements, with provisoes for re-entry in case of 
non-payment of rent or breach of covenant. ‘The association provide gas for the 
staircases, halls, and passages, and water for the entire building, and pay rates and 
taxes, charging the tenants higher rents in consequence. In the valuation list 
prepared under the Valuation (Metropolis) Act, 1869, each suite of rooms is 
treated as a separate hereditament, the respective tenants thereof being separately 
assessed to the poor-rate as the occupiers; and the Court of Qucen’s Bench, in 
Reg. v. St. George’s Union (Law Rep. 7 Q. B. 90), decided that for the poor-rate 
the suites were rightly treated as separate hereditaments :— 

Held, affirming the judgment of the Court below, first, that for the purpose of 
the inhabited house duty, rule 6 of 48 Geo. 3, ¢. 55, sch. B, applied, and the 
association must be assessed as occupiers of each block treated as one dwelling- 
house; and thut the respective tenants of the different suites ought not to be 
assessed as occupiers of distinct properties under rule i4. 

Secondly, that the value of each block was properly represented by the agere- 
gate sum of the values appearing in the valuation list, although, owing to some 
of the suites being unlet and producing no rent, the valuation list did not cor- 
rectly represent the annual value to the association, 


THIS was an appeal by the defendants from a judgment of the 


Court of Exchequer upon a case stated under 22 & 23 Vict. c. 21, 
L.R. Ex.D.1/2 Sig. 16 
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s. 10, which is set out at length in the report of the case below. (1) 
For the present purpose it is sufficient to state that the premises 
in question, the Westminster Chambers, consist of seven blocks of 
buildings, divided into 117 tenements or suites of apartments in 
the manner described in the head-note. 

The Westminster Improvement Act, 1853 (16 & 17 Vict. ec. 
clxxvi.), applies to the association and the property in question, 
and s. 69 enacts that “where any house erected on land of the 
commissioners shall be occupied or be intended to be occupied by 
different persons in distinct sets of apartments, the commissioners, 
their successors or assigns, may, if they shall think fit so to do, 
demise or sell any set of apartments separately from the rest of 
the said house.” The association hold the Westminster Chambers 
by title derived from the commissioners, whose assigns they are. 
None of the suites of rooms have been sold, but the greater 
number have been demised for seven, fourteen, or twenty-one 
years. 

For the poor rate each of the 117 suites had been treated in 
the valuation list as a separate rateable hereditament, and the 
tenants had been separately assessed in respect of each suite, in 
accordance with the decision in Reg v. St. George’s Union. (2) 
For the house duty the premises were treated as seven separate 
inhabited houses, and the assessment now in question was made 
on the association as occupiers, and not on the tenants whose 
names appeared in the valuation list. ‘The value upon which 
the assessment of each block was made was the sum of the values 
inserted im the valuation list with respect to all the suites in that 
block. 

The inhabited house duty is levied under 14 & 15 Vict. c. 36, 
of which s. 2 enacts that all duties imposed by the Act shall be 
assessed and levied according to the regulations contained in 
48 Geo. 3, c. 55, sch. B. The material parts of schedule B. are 
as follows :— 

A schedule of the duties made payable on all inhabited dwelling houses 


throughout Great Britain, according to the value thereof, and of the offices and 
lands to be charged therewith :— 


(1) Law Rep, 10 Ex. 305. (2) Law Rep. 7 Q. B. 90. 
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Rules for charging the last-mentioned duties : 

Rule 1. The said last-mentioned duties to be charged annually on the occupier 
or occupiers for the time being of every such dwelling-house, being of the annual 
rent of five pounds or upwards, at the respective rates before mentioned, and to be 
levied on him, her, or them, or on his, her, or their respective executors or admi- 
nistrators, and in like manner, in case of a change in the occupation thereof, as 
is before directed in respect of the duties on windows or lights. 

Rule 4. Every chamber or apartment in any of the Inns of Court, or of Chan- 
cery, or in any college or hall in any of the universities of Great Britain, being 
severally in the tenure or occupation of any person or persons, shall be charged 
thereto as an entire house, and on the respective occupiers thereof. 

tule 6. Where any house shall be let in different storeys, tenements, lodgings, 
or landings, and shall be inhabited by two or more persons or families, the same 
shall nevertheless be subject to, and shall in like manner be charged to the said 
duties as if such house or tenement was inhabited by one person or family only, 
and the landlord or owner shall be deemed the occupier of such dwelling-house, 
and shall be charged to the said duties : Provided that where the landlord shall not 
reside within the limits of the collector, or the same shall remain unpaid by such 
landlord for the space of twenty days after the same is due, the duties so charged 
may be levied on the occupier or occupiers respectively ; and such payments 
shall be deducted and allowed out of the next payment on account of rent. 

Rule 7. No dwelling-house or other such premises as aforesaid shall be esti- 
mated or rated at any less annual value than the rent or value at which the same 
premises stand charged in the last rate made on or before the time of making the 
assessment for the relief of the poor in the same parish or place. 

Rule 11. In case any house, with the premises aforesaid therewith occupied, 
shall not be rated in such poor-rate or shall be rated therein together.with other 
property not chargeable to the duties hereby granted, or there shall be no poor- 
rate in the parish or place where such house is situate, and in every case where 
the rules before mentioned are not applicable, the said assessors shall make their 
assessment from the best information they can obtain of the annual value thereof, 
which in all cases shall be the actual amount of the rent at which the said houses 
and premises aforesaid respectively are let, or, if not let, the rent which they 
respectively are worth to be let by the year. 

Rule 14. Where any dwelling-house shall be divided into different tenements 
being distinct properties, every such tenement shall be subject to the same duties 
as if the same were an entire house, which duty shall be paid by the occupiers 
thereof respectively. 


By s. 45 of 82 & 33 Vict. c. 67 (the Valuation (Metropolis) 
Act, 1869), it is enacted : 


That the valuation list for the time being in force shall be deemed to have 
been duly made in accordance with this Act and the Acts incorporated herewith, 
and shall, for all or any of the purposes in this section mentioned, be conclusive 
evidence of the gross value and of the rateable value of the several hereditaments 
included therein, and of the fact that all hereditaments required to be inserted 
therein have been so inserted: that is to say: 
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(2.) For the purpose of any of the following taxes which become chargeable 
during the year that the list is in force, namely : ~ 
(a) The tax on houses levied under the House Tax Act and the Acts therein 


incorporated or referred to. 
By s. 76 it is enacted: 
That, where, for the purpose of the Acts relating to the duty on inhabited 


houses, or to the duties charged under schedule B. of the Income Tax Act, or to 
the sale of exciseable liquors, it is necessary to make a separate valuation of any 
hereditament by reason of its not being separately valued in any valuation list, 
the value of such hereditament shall be ascertained in the same manner as if 
this Act had not been passed. 

The questions for the Court (who were to draw inferences of fact) 
were :— 

Ist. Whether the property is properly assessed to the inhabited 
house duty as 7 dwelling-houses only, on the association as occu- 
piers; or whether each of the 117 suites or sets of chambers, of 
which the entire buildings consist; should be separately assessed 
on the tenants thereof respectively. 

2ndly. If the Court should be of opinion that the property is 
properly assessed as 7 separate dwelling-houses for the purpose of 
assessing the inhabited house duty, then, whether the value of 
each of the 7 blocks is properly represented by the aggregate sum 
of the values which appear in the valuation list as those of the 
separate hereditaments in the occupation of the tenants of the 
association in that block, or whether the commissioners ought not 
to make a separate valuation on the association itself of each 
block under s, 76 of the Valuation (Metropolis) Act, 1869 (32 
& 33 Vict..c. 67). 

The majority of the Court below (Bramwell and Cleasby, BB.) 
held, first, that rule 6 of sch. B. applied, and that the pro- 
perty was properly assessed as 7 dwelling-houses only on the 
association as occupiers; secondly, that the value of each of the 
7 blocks was properly represented by the aggregate sum of the 
values appearing in the valuation list. 

Kelly, C.B., contra, held that rule 14 of sch. B. applied, and 
that the respective tenants of the different suites ought to have 
been assessed as occupiers of distinct properties. 


Manisty, Q.C., and Poland, for the appellants, First, the assess 
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ment is wrong. Hach of the 117 tenements is a “house” within 
48 Geo. 3, c. 55, sch. B, rule 6, and ought to-be assessed as such 
to the house duty. Each of these tenements may be let in 
different apartments or lodgings. Reg. v. St. George’s Union (1) 
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decided that each of the 117 tenements was a “house” for the Wesrmnsrm 


purpose of being assessed to the poor-rate within the meaning of 
43 Eliz. 2, s. 1, and if it is now decided that each tenement is not 
a “house” for the purpose of the house duty, the object of the 
Valuation (Metropolis) Act, 1869, will be defeated, which was to 
secure a uniform assessment and valuation for the poor-rate and 
the house duty. It has been frequently held that tenements such 
as these are “houses” within the meaning of various statutes: e.c. 
in Evans and Finch’s Case (2) it was held that Hugh Audley’s 
chamber in the Inner Temple was his “ dwelling-house” within 
39 Eliz.c.15. In Reg. v. Great, &e., Usworth (8) it was held that 
a mau who rented and occupied the middle floor of a house from 
the owner of the house occupied “a separate and distinct dwelling- 
heuse” within 6 Geo. 4, c. 57, so as to gain a settlement. So in 
Henrette y. Booth (4), a man who occupied the upper floor of a 
house consisting only of two rooms was held entitled to the borough 
franchise as tenant of a “house” within the Reform Act, 2 Wm. 4, 
c. 45, s. 27. There is nothing in any of the other rules in sch. B. 
which conflicts with this view. Rule 4 makes any single chamber 
in any of the Inns of Court, &c., chargeable as an entire house, 
provided it be severally tenanted or occupied. Those buildings 
do not resemble these blocks in structure or mode of occupation. 
This answers the question put by Bramwell, B., in the Court 
below (5)—* if rule 6 includes this case, what need was there 
of rule 4?” Rule 6 was meant to meet cases where the rooms 
in flats such as the present were let to different occupiers, and 
to make the landlord or owner of the flat chargeable as the occu- 
pier. But assuming in favour of the Crown that each tenement 
is not a house within rule 6, then each block is within rule 14 a 
« dwelling-house divided into different tenements being distinct 
properties.” This was the view of Kelly, C.B., in the Court below. 

(1) Law Rep. 7 Q. B. 90. (4) 15 C. B. (N.S) 500; 33 L. J. 


(2) Cro. Car. 473. (C.P.) 61. 
(8) 5 Ad. & HE, 261. (5) Law Rep. 10 Ex. at p. 318. 


CHAMBERS 
ASSOCIATION, 


74 


1876 


ATTORNEY 
GENERAL 
Vv 
MvtTuaL 
TONTINE 
WESTMINSTER 
CHAMBERS 
ASSOCIATION, 


EXCHEQUER DIVISION. VOL. I. 


The association had statutory power to demise or sell any of the 


117 tenements separately from the others. If they had actually 


sold to their tenants the tenements would clearly have been 
“ distinct properties.” Can it make any difference in the princi- 
ple of assessment whether the instrument between the association 
and the tenants is a demise or a conveyance? If the words 
of rule 14 “any dwelling-house divided into different tenements ” 
means structurally divided, as distinguished from the words of 
rule 6 “any house Jet in different storeys, tenements, &c.,” then 
this house is clearly within rule 14. Secondly, assuming in 
favour of the Crown that the assessment must be on the associa- 
tion in respect of each block, and not upon each tenant in respect 
of each of the 117 tenements, the valuation is wrong; since 
s. 76 of the Valuation (Metropolis) Act, 1869, requires that 
there must be “a separate valuation” of each hereditament. 
Now each block as such has not been separately valued. The 
assessment of each block has been arrived at by adding up the 
values of each of the several tenements, but the result is not 
the true value of the block, because many of the tenements have 
never been let, and because no allowance is made for loss of rents 
upon a change of tenants, or when the tenements are undergoing 
repairs. The result is a grievous injustice to the appellants, since 
if one of the 117 tenements is let and the rest unoccupied the 
house-duty must still be paid as if all were let. This will be 
remedied by a “separate valuation” of each block as such 
under s. 76, when allowance for empty suites, &c., will be made. 
There seems to have been some misapprehension upon this matter 
in the Court below, where it was supposed that it was impossible 
to resort to s. 76 (see per Cleasby, B. (1)), but no reason is 
given for this in the judgments, and none was suggested during 
the argument. 

[Lorp CotEripcx, C.J. Perhaps the reason is furnished by 
rule 7 of sch. B.] 

That leaves the case exactly where it was before: the blocks 
have not been rated to the poor-rate, the suites composing the 
blocks have been rated. Rule 11 is more to the point and if it 


(1) Law Rep. 10 Ex. at pp. 316, 317. 
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applies the assessors have not complied with that rule, since they — 1876 


have not valued the blocks as such. ’ ATTORNEY 
Gorst, Q.C., and Pinder, for the Crown, were not heard. bio ree 
Morvan 


| flay . TONTINE 
JEssEL, M.R. This is an appeal from the judgment of a wituedirens 


majority of the judges of the Court of Exchequer deciding what Prana! 
is the true construction of 48 Geo. 3, ¢. 55, sch. B., relating to 
the mode of charging the inhabitated house duty. It also in- 
volves to a certain extent the construction of the Valuation 
(Metropolis) Act, 1869. The first point argued is that certain 
apartments or ranges of- apartments in certain blocks of buildings 
are, according to the true construction of 48 Geo. 3, c. 55, sch. B., 
to be valued or rated as separate houses. The circumstances—the 
details of which are set out in the special case—are shortly these: 
—There are seven blocks of buildings in Victoria Street built by 
the appellants, the Westminster Chambers Association, They 
differed slightly, no doubt, from ordinary inhabited dwelling- 
houses, but not materially ; because externally they are exactly 
like seven ordinary dwelling-houses built on to the street with 
ordinary windows, roofs, &c.; but internally they are divided into 
separate tenements or suites of apartments in such a way that each 
suite has, so to say, its own door, cutting it off from all the other 
tenements or suites. That is the substantial distinction; each set 
of apartments is, so far as possible, self-contained, and has all the 
necessary conveniences to enable people to take it as a place of 
business. Except for its size, and except for this peculiarity, as to 
each landing having only one door, or one door in each set of 
apartments, the block does not differ from an ordinary building. 
Then how would you describe each one of those seven buildings ? 
There cannot be a doubt that you would call each a house. It 
was not denied before us, nor does it seem to have been denied in 
the Court below, that both the ordinary and the legal meaning of 
the word “house” would comprise the building in question. 
Therefore, whether we look at the word as in common use in the 
English language or in legal documents, there is no doubt as to 
its being a term which would properly describe each of these seven 
buildings. 

That being so, before considering the statute, it may be as well 
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to say a word or two upon what I think are the established rules 
of construction, which, whether forgotten or not, are often dis- 
regarded in argument, and I am c“raid sometimes even in judg- 
ments. Those rules, I take it, are these: In construing legal 
instruments, whether Acts of Parliament or not, it is the duty of 
the Court to give to every term used its ordinary and legal mean- 
ing, unless there is something either in the nature of the subject- 
matter or in the context which compels the Court to come to a 
different conclusion. Consequently it is for those who say that 
the word is not used in the instrument in its ordinary legal accep- 
tation to shew something grounded on one or other of those 
considerations to prove that it is not so used. So far from 
finding anything of the kind in this statute, I do find a great 
deal confirmatory of the proposition that the word ‘ house” 
is used in its ordinary sense. Now the line of argument adopted 
on the part of the appellants was this: It was said that the Court 
in construing other legal instruments, other Acts of Parliament, 
directed to a different subject-matter and with another context, 
had come to the conclusion that a portion of what in ordinary 
language is a house—a set of apartments in a house, or a room or 
two in a house—might properly come within the description 
“house” as used in those other legal instruments or Acts of Par- 
liament. That argument seems to me inadmissible, because it is 
attempting to construe the instrument in question, not, as we ought 
to do, by reference to its own meaning and contents as a whole, but 
by reference to other instruments and other Acts of Parliament 
to which it has no relation. But the argument was weak on 
another ground. It was not suggested that there was any decision 
or authority for saying that this building was not properly de- 
scribed as a house. ‘The authorities referred to only shew that in 
some cases a portion of a house may be described as a house, but 
no authority was produced or alleged to exist that any high house 
could not be properly so described, although portions of it also 
might fulfil the description. Now those two propositions are not 
inconsistent. Everybody knows that we constantly describe a part 
of a house as a “house.” The instances are numerous and 
familiar. Without going out of the terms of this Act of Parlia- 
ment, we find it mentioned over and over again. We find in this 
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Act of Parliament, not only a dwelling-house, which is the main 
thing, but we find a coach-house, and a wash-house, and a ware- 
house, and a counting-house, all of which, as a general rule, are 
not separate buildings, but portions of a building, and are to be 
treated as portions of a dwelling-house for the purpose of this 
Act. We might easily increase the number—out-houses, fowl- 
houses, straw-houses,—which are portions of a house, and others 
which are too numerous to mention. To take another instance 
familiar to lawyers, everybody knows that the total of the Inner 
or Middle Temple, or any of the other Inns of Court, is spoken 
of by those bodies as “the house,” but that includes a vast 
number of houses. So, again, any one of the old religious houses 
was always spoken of as a “house,” though it included many 
buildings and separate houses. We have the same term still 
applied in many instances. The Charter House is still so called, 
although it includes many separate houses. ‘The mere fact, there- 
fore, that a separate portion may well be called a house does not 
‘shew that the aggregate or entire building may not also be pro- 
perly described as a “ house.” 

A good illustration of that is afforded by the case of Hvans 
and Finch (1), which was cited for the purpose of inducing the 
‘Court to come to an opposite opinion. The man was indicted for 
having broken open “domum mansionalem Hugonis Audley,” 
and the question was whether the property was well described in 
the indictment as being Hugh Audley’s “ dwelling-house,” being 
in fact Audley’s chamber in the Inner Temple, and it was decided 
that it was well described. Nobody suggested that the total 
number of chambers in the house could not have been well de- 
scribed as a “house.” That was not the point, the only point was 
whether the one set were sufficiently well described ; and it is quite 
plain that everybody thought the other point was beyond argu- 
ment, for the special verdict treats it as being a part of a house; 
‘it says “that divers persons were in the Inner Temple hall and 
in other places of the house,” that is, in the hall and other 
places of the house which included chambers. That being so, 
it does not appear to me that the point suggested, even if other- 


(1) Cro. Car. 473. 


ATTORNEY 
GENERAL 
VY 
Murua 
"TONTINE 
WESTMINSTER 
CHAMBERS 
ASSOCIATION. 


478 


1876 


ATTORNEY 
GENERAL 
v. 
MurvaL 
TONTINE 
WESTMINSTER 
CHAMBERS 
ASSOCIATION, 


EXCHEQUER DIVISION. VOL. I. 


wise proved, would have had. direct bearing upon what we have 
to decide. } 

Another Act referred to was the well-known statute 43 Eliz. 
c. 2, s. 1, which, it must be remembered, related to the rating of 
occupiers not merely of “houses” but “lands” and “houses,” 
the word “lands” being.a word of very large import in English 
law, and certainly including, not only any house, but any part of 
a building which might stand on the land. In the decisions upon 
that statute the question was whether there was a separate occu- 
pation. How far the land being in juxtaposition with the house 
influenced the judges it is immaterial to inquire. It is enough to 
say there was a different subject-matter and a different context. 
A similar observation applies to the cases on the Settlement Acts. 
There the words were totally different, words apparently pointing 
to severance and occupancy, and those words again received a 
different construction in relation to a different subject-matter and 
a different context. 

I, therefore, pass by that argument, and I now come to the real 
point we have to decide,—what is the meaning of the word 
“house” in the statute before us, the general meaning being 
what I have said? Is there any reagon for saying that you ought 
to adopt a different reading with respect to these particular 
houses? It is singular that the only legislative direction or defi- 
nition that we can find relating to these particular houses affords 
an argument against the appellants. It is not wanted, because 
you must construe the word according to its ordinary use, even 
without this legislative direction, but it is there—in the West- 
minster Improvement Act, 1853 (16 & 17 Vict. ec. elxxvi.), 
which, of course, is as much an Act of Parliament as any other, 
and, besides that, being the Act of the association, it contains 
their own description of their own property, and a description, 
therefore, which cannot be very well refused by the appellants. 
Sect. 69 enacts, “that where any house erected on land of the 
commissioners shall be occupied or be intended to be oceupied by 
different persons in distinct sets of apartments, the commissioners, 
their successors, or assigns may, if they shall think fit so to}do, 
demise or sell any set of apartments separately from the rest of 
the said house.” Nothing could be plainer: as regards these par- 
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ticular buildings the legislature has described them as a “house.” 
It has described the apartments as part of the house which may 
be sold away from the rest of the house, and the Commissioners 
themselves (whose successors the appellants are) have so described 
the property in question, shewing that they took the same view as 
to the meaning of the word applied to these buildings that I am 
disposed to do on general principles of construction. Then is 
there anything in 48 Geo. 3, c. 55 to alter the construction? As 
I read it it is all the other way. The first rule says, that the 
duty shall be charged “on the occupier or occupiers for the time 
being of every such dwelling-house,” &c., in a certain way. The 
second is “every coach-house, stable, brew-house, wash-house, 
laundry, wood-house, bakehouse, dairy, and all other offices,” &c., 
“belonging to and occupied with any dwelling-house shall in 
charging the said duties be valued together with such dwelling- 
house.” These several houses are mentioned which might be 
separate, and if held and occupied separately, then separately 
valued, but if belonging to and occupied with any dwelling-house 
they are to be valued “together with such dwelling-house.” It 
then restricts the extent, “provided no more than one acre of 
such gardens and pleasure grounds shall in any case be so valued.” 
The third rule says, all shops and warehouses which are attached 
to the dwelling-house, or have any communication therewith, shall 
in charging the said duties be valued together with the dwelling- 
house. Now, there is communication here and something more. 
Then come certain exceptions. Then comes rule 4, which says, 
“every chamber or apartment in any of the Inns of Court,” and 
so on, “ being severally in the tenure or occupation of any person 
or persons, shall be charged thereto, as an entire house, and on 
the respective occupiers thereof.” That is a separate enactment. 
I do not think it bears very strongly either way, but if it has any 
bearing at all, being an exception, it would rather prove that 
without those words such a chamber or apartment would not be 
so charged. 

The most important rule is the 6th. [His Lordship read it. | 
Now it is said that each block is not a house “let in different 
storeys, tenements, lodgings, or landings” within that rule. If any 
words in the English language could in my opinion aptly describe 
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each of these seven buildings; it would be those words: they are 
actually let out in different storeys, they are let out in different 
tenements, they are let out certainly partially—it is the exact 
thing. It is said to be a hardship so to construe it, because a 
large portion of the house may be uninhabited. It is no part of 
my duty to give any opinion as to whether it is a hardship or not; 
but admitting it to be so, that is what the legislature has directed 
in the case put. If one storey only is let out of six, and the rest 
uninhabited, there is an express enactment that payment is to be 
made for the whole house. Nothing can be plainer. But it can- 
not be a greater hardship where the house is one house in every 
sense of the term, and where it is let in separate tenements, as it 
is here. If hardship there be, it is the same in both cases, and it 
is plain the legislature, for some fiscal reason, intended that 
though five-sixths of the house might be uninhabited, the whole 
tax should be paid. 

It is necessary now to read the 14th rule: “ Where any dwell- 
ing house shall be divided into different tenements being distinct 
properties, every such tenement shall be subject to the same duties 
as if the same was an entire house, which duty shall be paid by 
the occupiers thereof respectively.” It has been suggested that 
that rule applied to the present case. But the point, I think, is 
very plain indeed—* different tenements being distinct proper- 
ties.” The 6th rule contemplates tenements which are not dis- 
tinct properties. What is the meaning of “ distinct properties ?” 
Here, again, you must apply the same rules of construction. 
“Divided into different tenements in distinct ownerships,” is the 
primary meaning. Are these distinct ownerships? It is plain 
they are not, because there is only one landlord and one tenant 
for each of the tenements; there is a direct letting from the land- 
lord, the owner, to the one tenant below him. If the tenements 
had been sold to different people, and there had been several 
demises, it would have been a different thing; there would then 
have been different landlords, and perhaps intermediate tenants, 
and I do not say what our decision would have been; but that is 
not the case here; it is a mere letting; it is not within the 14th 
rule, because in no sense. can there be ‘distinct properties, there 
being but one landlord throughout. 
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There was another argument as to “distinct properties” which I 
was not quite able to follow. It appears to have been suggested 
that the word “ property” may be used not in its ordinary sense 
as shewing ownership, but as shewing some distinction of struc- 
ture, that is, not as describing the proprietorship but as describing 
the structural character of the building. I think that is not the 
true meaning, but even if it were, looking at the word “ divided ” 
and looking at the word “ distinct,” I should say these tenements 
were not within the 14th rule. I do not think that these proper- 
ties are distinct in the sense of any severance of that kind; we 
should want a physical- distinction which everybody could see. 
Therefore, taking the Act of Parliament and the rules together, 
for the reasons I have given, I think that these seven buildings 
are properly described and charged as houses within 48 Geo. 8, 
c. 55. 

Then comes the second question. The tenements have been 
rated to the poor under the Valuation (Metropolis) Act, 1869, as 
separate tenements; the annual value is set upon each, so that 
there are 117 annual values; and now the question comes, How 
are you to estimate the value for the purpose of the house-tax ? 
Now that must depend upon the Valuation (Metropolis) Act, 
1869. The object and meaning of that Act is plain; it is, as 
stated in the preamble, to provide uniformity of assessment for 
local taxation as far as possible. That being pointed out by the 
legislature as the object—and a useful object it is—you are not to 
go out of your way to defeat it. Then s. 45 enacts that the 
valuation list is to be, for the purpose of the house tax, conclusive 
evidence of the gross value and of the rateable value of the 
several hereditaments included therein, and of the fact that all 
hereditaments required to be inserted therein have been so in- 
serted. So that if that section stood alone it would be conclu- 
sive. But then comes s. 76 [which his Lordship read]. Now it 
is said that, under those words, inasmuch as you have to value the 
house, and the house as such has not been separately valued in 
any valuation list, though each tenement composing the house 
has been so valued, it is necessary to make a separate valuation 
of one hereditament, namely, the house. One answer to that 
might be that the words “separately valued” mean when you 
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cannot ascertain its separate <value; and that in the present case 
you can ascertain its separate value from the valuation list by 
adding up the value of all the tenements; in fact, that it is for 
this purpose separately valued, because you can ascertain without 
going beyond the list the total separate valuation of the heredita- 
ments. It may be in two parts or in ten parts, but the total of 
the two or the ten parts does give you the separate valuation. 
But there is another answer pointed out by Lord Coleridge during 
the argument, which I think is quite conclusive, that is, the 7th 
Rule of 48 Geo. 3, c. 55, sch. B, the meaning of which is that “no 
dwelling house or other such premises as aforesaid shall be valued 
at less” than the poor-rate value. Now the poor-rate value of 
this house is the total value of all the tenements, and that has 
been decided by Reg. v. St. George’s Union.(1) Therefore, since 
the 7th rule enacts that, whatever value you put on the house 
for the purpose of that Act, it shall not be less than the poor-rate 
value, and since it is admitted by the appellants that the poor- 
rate value is certainly not too little (on the contrary, they com- 
plain of it as being a great deal too much), it is not necessary, 
under s. 76 of the Valuation (Metropolis) Act, 1869, to make the 
separate valuation for the purpose of the house duty, because you 
have the poor-rate value ascertained, and that must be sufficient 
to enable you to assess the house-tax, which is all you are re- 
quired to do. 

It appears to me, therefore, that on both grounds the decision 
of the majority of the Court below was right and ought to be 
affirmed: 


Lorp Cotrripcr, C.J. This case has been so fully discussed 
by the Master of the Rolls that I have very little to add. I will 
simply say that the point being substantially whether the 6th rule 
of schedule B of 48 Geo. 3, c. 55, does or does not apply to the 
subject-matter of this rating, it appears to me (quite assenting as 
I do to the line of argument which the Master of the Rolls 
has pursued in his judgment) to be conclusively decided by 
s. 69 of the Westminster Improvement Act, 1853. The appel- 
lants have an Act of Parliament under which they erect what the 


(1) Law Rep. 7 Q. B. 90. 
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Act itself calls “a house occupied by different persons in distinct 
sets of apartments ;” and the question is, whether, that being 
passed in 1853, we are to construe those words in any different 
sense from the words “house let in different storeys, tenements, 
lodgings, or landings” in 48 Geo. 3, c. 55, which was passed in 
1808. Now the words certainly are not identical, but they are as 
nearly identical as words can be, and when the construction of 
the appellants’ Act is perfectly plain, it seems to me it would be 
unreasonable to torture words exactly similar in an Act of 1808 
and make them mean something entirely different from what 
admittedly they mean in the Act of 1853, an Act giving the 
powers to the appellants under which those very blocks of buildings 
have been erected. I therefore think upon that short point the 
construction is plain. With regard to the case of Evans and 
Finch (1), when the statute 39 Eliz. c. 15, upon which it is decided, 
comes to be looked at, the case is as plain as possible, but not the 
least in point. That statute takes away the benefit of clergy if 
the defendant has been found guilty and convicted of taking in 
the daytime any money, goods, or chattels above the value of 5s. 
from any dwelling-house or dwelling-houses, or any part thereof. 
It is difficult to see how Audley’s chambers in the Inner Temple 
could be anything but either a dwelling-house or a part of a 
dwelling-house ; and as the man had undoubtedly taken 401. out of 
those chambers, I do not wonder that the judges thought the 
point unarguable, and decided that he was clearly guilty, and 
that the benefit of clergy was taken away from him. On the 
second point I have nothing to add. 


Potuock, B. Jam of the same opinion. Sect. 1 of 48 Geo. 3, 
c. 55, grants duties “upon inhabited houses, as set forth in the 
schedule to this Act.” I suppose no man at that time could have 
doubted what was meant by an inhabited house generally. Then 
in rule 6 the words “where any house shall be let in different 
storeys, tenements, lodgings, or landings, and shall be inhabited 
by two or more persons or families,” seem to me to be the very 
apt and proper words to describe a house let exactly as these 
blocks are, and you cannot have a stronger observation than that 


(1) Cro. Car. 473. 
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you find nearly the same language imported into the Act of the 
. appellants themselves. As to rule 4,1 think Mr. Manisty is right 
in saying that it ought not to be treated upon the principle of 
expressio unius exclusio alterius. I think it only shews that those 
who drew the rules framed the language carefully and with due 
regard to the circumstances of particular cases. With regard to 
the second point I have nothing to add. The 7th rule, to which 
our attention was called by Lord Coleridge, appears to meet the 
present case, and we ought not to say that any re-valuation is 
necessary with regard to these premises. 


Judgment for the Crown affirmed. 


Solicitor for the Crown: Solictor of Inland Revenue. 
Solicitors for defendants: Burchells. 


[IN THE COURT OF APPEAL] 


LEWIS v. CARR, 


Alderman or Councillor of a Borough—Interest in a Contract with Council— 
Disqualification during Continuance of Contract—Penalties for acting— 
Municipal Corporations Act (5 &6 Wm. 4, ¢. 76), ss. 28, 52, 53 


The disqualification, under s. 28 of 5 & 6 Wm. 4, c. 76, of any person who has 
any interest in a contract with the council of the borough, to be elected or be an 
alderman or councillor of the borough, applies only during the continuance of the 
contract. So that by becoming interested in such a contract an alderman or 
councillor does not cease to be qualified or become disqualified within the meaning 
of s. 58, so as to incur penalties for acting after the termination of the contract. 


THIS was an action brought by a burgess of the borough 
of Macclesfield to recover five penalties of 502. each from the He? 
fendant for acting as an alderman of that borough. The declara- 
tion alleged that before and at the time of so acting the defendant 
had become disqualified to hold the office of alderman of the 
borough by having ashare and interest in certain contracts for the 
supply of goods by the defendant to the council of the borough. 

At the trial before Lord Coleridge, C.J., at Chester, at the 
summer assizes, 1875, it appeared that the defendant was a 
tallow chandler in the borough of Macclesfield, which is a 
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borough within sched. A. of the Municipal Corporations Act 
(5 & 6 Wn. 4, c. 76), and that in the year 1874, while holding 
the office of alderman of the borough, he had sold goods on several 
occasions to the corporation on orders drawn up by the waterworks 
committee of the council, and approved by the council, and sent 
by them to the defendant’s place of business. Payment was made 
at intervals by orders signed by three members of the council and 
counter-signed by the town-clerk. In May, 1875, the defendant 
acted on five ‘several occasions as alderman, and these were the 
offences for which the penalties were sought to be recovered. At 
that time all the goods’that had been supplied by the defendant 
to the council had been paid for, and there were no outstanding 
transactions between them. On these facts the learned judge held 
that any supply of goods to the council was within the 28th 
section of 5 & 6 Wm. 4, c. 76 (1), and disqualified the defendant 


(1) By 5 & 6 Wm. 4, c. 76, s. 28, 
“Nor shall any person be qualified to 
be elected or to be a councillor of 
any such borough or an alderman of 
any such borough ... . during such 
time as he shall have directly or in- 
directly, by himself or his partner, any 
share or interest in any contract or 
employment with, by, or on behalf of 
such council.” 

By s. 52, “If any person holding 
the office of mayor, alderman, or coun- 
cillor for any borough shall be declared 
bankrupt, or shall apply to take the 
benefit of any Act for the relief of in- 
solvent debtors, or shall compound by 
deed with his creditors, or being mayor 
shall be absent for more than two 
calendar months, or being an alderman 
or councillor for more than six months 
at one and the same time (unless in 
case of illness) from the borough of 
which he shall be mayor, alderman, or 
councillor, then and in every such case 
such person shall thereupon imme- 
diately become disqualified, and shall 
cease to hold the office of such mayor, 


alderman, or councillor as aforesaid 


. and the council thereupon shall 
forthwith declare the said office to be 
void, and shall signify the same by 
notice in writing under the hands of 
three or more of them, countersigned 
by the town-clerk, to be affixed in some 
public place within the borough, and 
the said office shall thereupon become 
VOW see ren a 

By s. 53, “If any person shall act as 
mayor, alderman, or councillor, or audi- 
tor, or assessor for any borough, with- 
out having made the declaration herein- 
before required in that behalf, or without 
being duly qualified at the time of 
making such declaration, or after he 
shall cease to be qualified according to 
the provisions of this Act, or after he 
shall have become disqualified to hold 
any such office, he shall for every such 
offence forfeit the sum of 50/., such 
sum to be recovered, with full costs of 
suit, by any person who will sue for 
the same within three calendar months 
after the commission of such offence, 
by action of debt or on the case in any 
of his Majesty’s superior courts of re- 
cord, &c.” 
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from being an alderman, and subjected him to penalties for subse- 
quently acting. He accordingly directed a verdict for the plaintiff 
for 2502. A rule nisi was afterward obtained for a new trial, on 
the ground of misdirection. 


Feb. 24, 1876. Arthur Withams (Sir H. Giffard, S. G., with 
him) shewed cause. The transactions were contracts, and the 
disqualification having once arisen must be continuous. The case 
is within the mischief which the Act was intended to remedy. 
The limitation of time in s. 28 is not applicable to a person who 
is already in office, and that section was intended to be read as 
applying a temporary disqualification from being elected during 
the continuance of an interest in the contract, but as absolutely 
taking away the qualification in the case of any person who is 
already an alderman. If the defendant was disqualified from 
being an alderman under s. 28, he has incurred the penalties 
under s. 53 by acting afterwards, unless he resigns or in some 
way ceases to hold the office and is re-elected. [He referred to 
Nicholson vy. Fields. (1)} 

McIntyre, Q.C.,and Coxon, in support of the rule. All the words 
of the 28th section must have effect given to them, and the disquali- 
fication to be an alderman, as well as that to be elected, must be 
during the time there is an interest in the contract. Otherwise a 
sale over the counter of any small amount would be a contract which 
would have the effect of a permanent disqualification. The statute 
is aimed at continuing contracts. Where there is an intention to 
avoid the office, it is clearly expressed as in the 52nd section. In 
s. 58 there must be some limit of time, for a person who has lost a 
qualification is not barred thereby for all time from being an 
alderman or councillor if he becomes properly qualified and is re- 
elected. That section must, therefore, be read as applying to 
acts done after and during disqualification, and the defendant 
has, therefore, incurred no penalty. [They referred to Reg. y. 
Franets. (2)| 


BraMwELL, B. I think this rule should be made absolute. I 
think the plaintiff did not prove his case. Whether the legisla- 


(1) 7H. & N. 810; 21 L. J. (Ex,) 288. (2) 18 Q. B. 526, 
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ture intended that such contracts should or should not be within 
the Act is another matter, but I think if a shilling’s worth of sta- 
tionery were bought of an alderman there would be a contract 
between the corporation and that alderman. Probably if they 
had intended it they would have used the word “dealing,” or 
some such word. However, it is a contract, and, independently of 
any reasoning upon the matter, I think it is concluded by the case 
of Nicholson v. Fields (1), where a somewhat similar contract was 
involved. There it was a bill for lime supplied to certain com- 
missioners. In this case it is a casual supply of candles, or some 
such thing. The question, then, is, whether the defendant’s acts 
have brought him within the 53rd section of the Act. I do not 
like—and it is generally useless—referring to pleadings, but where 
it is necessary that the case be logically stated, either under the 
old system or under the more modern form of pleading, one 
cannot help getting some assistance by looking at the mode in 
which it has been put by the pleader; and I think if we look at 
the declaration in this case it will be found that the plaintiff has 
not proved his case. The declaration says that the borough of 
Macclesfield is a corporation within the Municipal Corporation 
Act; that the defendant claims to be an alderman of the borough, 
and that before and at the time of the committing of the grievance 
he had become disqualified to hold the office of alderman of the 
borough. That has certainly not been proved, because Mr. 
Williams concedes that if he had put himself up for election as 
an alderman at the time the declaration is speaking of, he would 
have been undoubtedly qualified to hold the office. It is true 
that he could not have put himself up at that time, because he was 
already in office, and perhaps cculd not be removed except by a 
quo warranto; but still, if in some way or other he had got out of 
office he would not have been, as the declaration says, “ disquali- 
fied to hold the office of alderman.” ‘Then it goes on to say this, 
“To wit, by having a share and interest in certain contracts 
within the borough.” Now I construe that to mean—and it is 
obviously the plain meaning—that at the time he committed the 
offence he had “an interest in a contract.” If it had meant 
“having had,” it should have said so, but it does not do so. This 
(1) 7H. & N, 810; 21 L, J. (Ex.) 233, 
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pleading, to my mind, correctly states the offence under the statute, 
but it satisfies me that the plaintiff has no case. Now, instead of 
dealing with the declaration, I will deal with the substance of the 
matter. It is alleged that this defendant, by what he has done, 
has brought himself within the 53rd section of this Act of Par- 
liament. Before considering the 53rd section it will be as well 
to call attention to the 52nd section, which states that if any 
person holding the office shall be declared a bankrupt, or any of 
the other things there mentioned shall happen, he shall ‘ imme- 
diately become disqualified, and shall cease to hold the office.” 
The 58rd section says that if any person shall act as alderman 
without being duly qualified at the time of making the declara- 
tion, or after he shall cease to be qualified according to the 
provisions of the Act, or after he shall have become disquali- 
fied, he is to forfeit for every such offence the sum of 50. 
Now the defendant had not become disqualified, because that 
means disqualified as previously stated, and that he had cer- 
tainly not become; therefore the question is, whether he had 
“ceased to be qualified according to the provisions of this Act.” 
In order to ascertain whether he had ceased to be qualified, we 
are referred to the 28th section of the Act, under which it is 
argued that he had ceased to be qualified. Now, let us look at 
the 28th section and see what it says. It says that, “No person 
shall be qualified to be elected ””—leaving out for the moment 


PP) 


the words “or to be” —“during such time as he shall have any 
interest” in a contract of this sort. If that was all, of course that 
would not do, because he had no interest at the time he was 
elected; but there are the further words “or to be;” and Mr. 
Williams says the meaning is that he shall not be elected if at 
the time of his seeking election he is interested in a contract, or 
if after election he becomes interested in a contract, he shall not 
continue “to be” an alderman of the borough. Then Mr. Williams 
had some little difficulty to contend with the word “ during,” but 
I think he was not averse to adopt this mode of dealing with it, 
that is, either to say that sense must be made of it in some way 
or other which is not for him to point out, or at all events, if the 
word “during” is to continue in, that then we are to take it with 
this consequence—that, inasmuch as he cannot be an alderman 
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during the time he shall have ceased to be de jure an alderman, 
and shall be liable to be turned out upon a quo warranto, and as 
he does not come into a lawful aldermanic condition, that is to 
say, he does not resume his aldermanic status lawfully on ceasine 
to be interested in a contract, the section must be read thus: He 
shall not be elected if he is interested at the time of the election, 
and if he becomes interested afterwards he shall cease to be an 
alderman de jure. Now I am not at all sure that that ingenious 
argument is well founded. I am not at all sure that the mean- 
ing is not that the law-maker supposes that it is not enough 
to say that he shall not be elected, because it might be said, “ they 
ought not to elect him, but they have done so.” I think that 
micht be an argument, although, perhaps, a bad one, but still it 
is not unfrequently guarded against by this sort of expression— 
“he shall not be elected, or if elected, he shall not be.” I am 
not sure that the legislature had any further meaning in the words 
they use in that section than that ; but supposing we were to put 
upon it the meaning which Mr. Williams says we ought, and were 


to read it thus: “that he shall not be elected if at the time of 


his election he is engaged in a contract, or if, after election, having 
become interested in a contract he shall cease to be;” is that 
within the 53rd section of the Act of Parliament? ‘The 53rd 
section says that if he shall act without being duly qualified a 
certain thing shall happen; but if Mr. Williams’ argument were 
stretched to the utmost, it does not follow that the defendant has 
acted without being duly qualified: the argument, in fact, proves 
not that he is disqualified, but that he is not an alderman. Now 
if the statute had said that he shall not act, not being an alder- 
man, then it might have been that Mr. Williams’ argument might 
have gone a long way to prove that he was not de jure an alder- 
man; but the 53rd section says “ without being qualified.” Now 
he is qualified, because it is conceded, and indeed it is clear, that 
if by any chance he got out of office he could immediately offer 
himself for re-election. It is impossible for me to read those words 
as suggested, because this consequence would follow, that if there 
was an informality in the election which would subject the man 
to be turned out upon a quo warranto, he would be subject to 
penalties during all the time he acted. I do not know that there 
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is any provision in the Act of*Parliament against that, and if 
not, and we hold that this is extended to a man who is acting, 
and is not de jure an alderman, there is nothing to prevent him 
being subject to penalties. It seems that, giving the utmost 
weight to Mr. Williams’ argument, s. 28 only shews this gen- 
tleman is not de jure an alderman, and that s. 53 imposes no 
penalty upon a man who is acting de facto as an alderman, but 
is not one de jure, but imposes a penalty where he is not duly 
qualified ; and that is not the case with this defendant. 

There is another argument which has incidentally arisen, which 
seems to me to be very strong to shew that that must be the 
meaning of the statute. Mr. Williams did not tell us what 
would be the consequences of s. 28 being interpreted as he 
said it ought to be, whether the office was ipso facto void, or 
whether it could be made void upon a quo warranto; but he 
comes to the conclusion now, as I understand him, that it is not 
ipso facto void, but that it is void upon a quo warranto. Now ob- 
serve the consequence: the quo warranto must be moved for within 
a year. Suppose it is not moved for within a year, then the man 
is an alderman, and de jure an alderman, and he cannot be turned 
out, and yet he cannot act without being subject to penalties. 
That seems to be an inconsistency, and it seems to demonstrate 
that Mr. Williams’ contention cannot be maintained. 

But then we are met with an argument that we must deal with 
the words of those sections strictly, and that we ought to put the 
construction upon them for which the plaintiff contends in this case, 
because the consequence of not doing so would be very disastrous. 
IT do not agree with that; I am by no means clear, as I said before, 
that the legislature intended to deal with such a case as this in 
this way. I think that what they had in their minds, very likely, 
was one of those continuing contracts, that is to say, a contract for 
the supply of coal for a year, or a contract to do a large piece of 
building, or something of that kind where a man may make a 
large profit if he has got friendly persons to contract with him ; 
and I doubt very much whether the legislature intended these 
words to comprehend the case where there was a trifling dealing 
over the counter, and where the price paid for the articles was 
well known. It has been suggested that if this were to be allowed 
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you would have one alderman, who is a stationer, on one day giving 


an alderman, who is a coal merchant, an order on different terms 


to what he would a member of the public, to supply coals, and 
that then the coals would be supplied and paid for, and thereupon 
the alderman who is the coal merchant would do the same good 
turn to the stationer; I doubt very much whether that sort of 
thing was intended to be provided against, or that it was appre- 
hended as likely to take place. I think that, looking at the whole 
of the provision, the prohibition is against acting during the 
contract, and I think that was the mischief which the legislature 
intended to guard against, and that they were content that after 
the contract was over he should act, knowing that under those 
circumstances it would prohibit the making of long contracts, 
because of the disqualification penalty in the case of an alderman 
acting, and they not caring much about prohibiting a short con- 
tract of this kind. I really do not feel pressed by the difficulty as 
to the policy of the Act, and upon the words of it I think there was 
no case to go to the jury, and consequently that this rule must be 
made absolute for a new trial. 


Cuieassy, B. I have come to the same conclusion, feeling to 
some extent that the case is within the mischief pointed at by the 
Act, but in this penal clause of the statute, feeling bound to give 
a somewhat strict interpretation to the language. I do not feel 
myself much doubt that this contract is not only within the 
mischief contemplated by the Act, but that it comes within the 
terms of it. The only assistance which I can obtain towards 
construing the Act is from the terms of the subsequent statute, 
15 Vict. c. 5, which explains this Act and amends it. That Act has 
this clause in it: “That from and after the passing of this Act no 
person shall be deemed to have had or to have an interest in a con- 
tract or employment, with, by, or on behalf of such council, com- 
missioners, or trustees, by reason only of his having had or having 
a share or interest in any newspaper in which any advertisement 
relating to the affairs of any such borough, council, commissioners, 
or trustees, may have been or may hereafter be inserted,” which 
shews that the previous statute applies to simple acts of that sort, 
and not merely to permanent contracts. That being so the ques- 
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tion which we have to deal with arises on the 53rd section, which 
imposes a penalty if he shall act after he hasbecome disqualified to 
hold office. The words are “ after he shall have become. disqualified,” 
but that must be read to mean “after he shall have become dis- 
qualified and while he is disqualified.” Now it is conceded that 
although he may be disqualified it is not a permanent disqualifica- 
tion, but that he might be re-elected, and might then be entitled 
to act. We must, therefore, necessarily read the 53rd section as 
making the penalty attach to acting while the disqualification 
exists. I have not the least doubt that the office would continue 
full, indeed this is pretty plain on a comparison with the 52nd 
section, the language of which is much stronger, and distinctly 
points out that in the cases there mentioned the office is void, 
and what steps are to be taken thereupon. Then we come to the 
difficulty in the construction of the 28th section. I do not feel 
myself justified in giving any different effect to the word “during” 
with reference to cases which have gone before it, and as I am 
obliged in reference to the first part of the sentence, respecting 
the disqualification to be elected, to limit that disqualification to 
the time during which there is an interest in the contract, I 
do not conceive, without some stronger reason than has been 
given, that I should be justified in giving to the same words 
applied to different and distinct cases “ to be elected” “or tobe” a 
different meaning. I feel bound, therefore, to hold that the dis- 
qualification to be an alderman was limited to the time during 
which there was an interest in the contracts, and that it is not 
made out that the acting took place under the circumstances of 
the disqualification mentioned in the section. 


AmPHLETT, B. I am of the same opinion. Looking at the 
words of the 28th section, they seem to me as they stand to be very 
sensible. They require no violent interpretation at all to give 
them a sensible effect, for what the section says is this, “That no 
person shall be qualified to be elected or to be an alderman during 
the time he shall have any interest in a contract,” that is, if he is 
interested in a contract at the time of the election, he shall not be 
qualified to be elected, and if he afterwards should become inte- 
rested, he shall not be qualified to be an alderman during such 
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time as he shall be so interested in the contract; he is not qualified 
de jure to act or be an alderman, and, therefore, might be removed 
by aquowarranto. That gives a plain and intelligible meaning to 
the words, and I do not see why we are to travel out of those words 
in order to give a more extensive effect to the clause than it would 
otherwise have, and I am very much confirmed in this opinion by 
seeing that in the same clause, that is, clause 28, it is said, and in 
almost the same words, “That no person shall be qualified to be 
elected or to be a councillor unless he shall have a certain pro- 
perty qualification,” which is specified. Well, then, it would be 
said by Mr. Williams, arid, in fact, consistently with his argument 
it could not be otherwise said, that if he had a property qualifica- 
tion according to the clause at the time of his election, but after- 
wards for a single moment, ceased to have that qualification, 
although he never acted during the time he had no real property 
qualification and subsequently re-acquired a property qualification, 
nevertheless he would be subject to penalties for afterwards 
acting, and that the only way of getting rid of his disquali- 
fication would be by re-election, although the mischief of the 
statute did not at all point to the necessity of his re-election. 
All the statute requires with regard to property qualification is, 
that when he acts as alderman he shall have a certain property 
qualification. It is very difficult, therefore, to say that if a 
person has ceased to hold a proper qualification by reason of some 
circumstance which has happened after his election, and has sub- 
sequently acquired a qualification, that still he would be liable 
to penalties, that is, that he has ceased de jure permanently to be 
an alderman. I cannot help thinking that it is very analogous to 
the case of a justice of the peace. What I find enacted by the 
statute 18 Geo. 2, c. 20, is, that from and after a certain date there 
specified no person shall be capable of being a justice of the peace, 
or of acting as such, for any county unless he has a property 
qualification, and the penalty of 100/. is there given to any person 
who will sue for it. The words are, “ Any person who shall act as 
a justice of the peace without taking the oath,” and so on, “ or 
without being qualified according to the true intent and meaning 
of the Act, shall for every such offence forfeit 1007.” It has been 
argued that although the Act says that, “No person shall bea justice 
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of the peace unless qualified,” yet if he has ceased to have the 
qualification which he formerly possessed, hé still remains a justice 
of the peace, and his acts are not void, but he is liable to the 
penalty; but although there are no cases cited on the subject, I 
find that Burns in his Justice of the Peace lays it down that if a 
justice of the peace has become disqualified and afterwards obtains 
a proper qualification, that then he may act without having a new 
commission, that is to say, he may act as a justice of the peace 
without being subject to the penalties.(1) That seems to be 
strongly analogous to the case now before us. I will only add that 
the 52nd section supports the view we have taken, because there 
it is enacted that when a person holding the office of alderman 
becomes bankrupt, or goes away for six months, not that he shall 
be disqualified from being elected or from being an alderman, but 
that his offices shall cease, that there shall be a vacancy in his 
office, and provision is made for filling up that vacancy, while in 
the 28th and 58rd sections the language is different, and it is 
admitted that there is no actual vacancy in the office. Therefore, 
in my opinion, this case does not come within the words of the 
section, and this rule ought to be made absolute. 


Rule absolute. 
From this judgment the plaintiff appealed. 


June 19,1876. J. Brown, Q.C., and A. Williams argued for the 
plaintiff, and McIntyre, Q.C., and Coxon, for the defendant, in 
support of the judgment of the Exchequer Division. 


James, L.J. Iam of opinion that the judgment ought to be 
affirmed. It is conceded that, in the words of sect. 58, something 
must be implied or understcod, as there must be some limitation 
in point of time; for the mere fact of a disqualification having 
once attached would not prevent a person from being elected or 
re-elected, when the disqualification was removed, and acting with- 
out incurring penalties. When we turn to the 28th section there 
is no sufficient reason for applying only to the election the limita- 
tion of the disqualification to the time during which there is an 


(1) Title, Justice of the Peace, sect. 4, 


VOL. I. EXCHEQUER DIVISION, 


interest in a contract. We must give full effect to all the words of 
the section, and doing so we find that the défendant was not 
qualified to be an alderman during the time of his interest in 
these contracts, that is to say, the disqualification is temporary. 
That being so, as he is only disqualified during the continuance 
of the contract under sect. 28, and is not charged with acting 
during that time, he has not incurred any penalty under sect. 53 
by acting afterwards. The appeal must therefore be dismissed. 


MELLISH, J. I am of the same opinion, 


Baaaauay, J.A. Iam of the same opinion. In considering 
the 28th section it is necessary to bear in mind the 52nd, for 
provision is made in that section for the cases in which there is a 
cessation of the office, namely, bankruptcy, insolvency, composi- 
tion, or absence from the borough. In all those cases it is 
provided that the party shall immediately become disqualified, 
and shall cease to hold the office; and the section goes on to 
provide that on payment of creditors, or (in the case of absence 
from the borough) on return to the borough, the party being 
otherwise qualified shall be eligible for re-election. Had it been 
intended that a person once duly elected who had become dis- 
qualified by ceasing to hold a qualification, or by becoming 
interested in a contract should not be able to recover his status 
without re-election, that intention would have been expressed as 
in the 52nd section. I think, in the absence of any such words in 
the 28th section, there is a clear indication of what the legislature 
intended and that the Exchequer Division were right in the 
conclusion they came to. 


QUAIN and ARCHIBALD, J.J., concurred. 


Judgment affirmed. 
Solicitor for plaintiff: A. E. Francis, 


Solicitors for defendant: Stephens & Stephens for Parrott, May, 
« Sons, Macclesfield. 
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(IN THE COURT OF APPEAL] 


ASPDEN v. SEDDON anp ANOTHER. 
PRESTON anp OruEers v. SEDDON anp ANOTHER. 


Grant of Land reserving Minerals—Right to work Minerals, paying Compensa- 
tion for Damage—Enforcing Claim for Compensation—LEasement—Righs 
to Support. 

The owner in fee of an estate granted away a portion of it, which ultimately 
became the property of the plaintiff, but reserved a rent-charge (subsequently 
redeemed), and also the minerals under the land so granted and the right to work 
them, paying compensation for all damage that should be done thereby to the 
erections on the land. The grantee (for the better securing of the rent-charge) 
covenanted to build a mill on the land granted to him. The owner in fee after- 
wards granted to the defendants’ predecessor in title the minerals, rights, and 
liberties so reserved, and also the other and adjacent portion of the estate. The 
defendants, who took with notice of the agreement as to the payment of com- 
pensation, worked the minerals under the plaintiff’s land, and also the minerals 
under their own land, and by the operation of one or other of these workings, 
or by their joint operation, let down the surface of the plaintiffs land, and so 
injured the mill which had been built there in accordance with the covenant :— . 

Held, affirming the decision of the Court below, first, that the right to work the 
subjacent mines being subject to the condition of paying compensation, the plaintiff 
could maintain an action for the injury done to the mill by the working of those 
mines, 

Secondly, that if the injury arose from the working of the mines under the 
adjacent lands, or from the combined effect of working those mines and the 
subjacent ones, the plaintiff was still entitled to recover. 


THESE were two actions brought (1.) by the occupier and mort- 
gagor in possession, (2.) by the mortgagees of a cotton mill and 
premises at Westhoughton, in Lancashire, against the defendants, 
as owners and workers of coal mines situated under and near to 
the mill, to recover compensation or damages for the letting- 
down of the mill and of the site thereof by the working of the 
mines. 

The action Aspden vy. Seddon came on for trial at the Man- 
chester summer assizes, 1875, before Archibald, J., and a special 
jury, when, by agreement between the parties, a verdict was taken 
for the plaintiff in Aspden v. Seddon, and the record was with- 
drawn in the action of Preston v. Seddon, subject to a reference 
in each case of the cause and all matters in difference, with power 
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to the arbitrator to raise for the opinion of the Court of Ex- 


chequer any preliminary questions of liability, without assessing — 


damages or finding any disputed facts as to the causes or extent 
of the alleged damage. A case was accordingly stated, from which 
the following facts appeared :— 

William Stott, the owner in fee of an estate situated at West- 
houghton, and of the mines and minerals thereunder, by an in- 
denture dated the 3lst of December, 1861, conveyed a portion 
thereof (subject to the exception and reservation hereinafter men- 
tioned) to John Pilkington, as a trustee for the Westhoughton 
Cotton Manufacturing Company, Limited. The piece of land so 
conveyed was made subject to the payment to Stott and his heirs 
of a chief rent, which has since been redeemed. William Stott 
retained the residue of the estate in his own possession, and for 
the purpose of distinguishing it it is hereinafter called “the 
adjacent land.” 

The exception and reservation above referred to were in the 
words following: “Except and always reserved out of these pre- 
sents and the direction, appointment, grant, and conveyance hereby 
made unto the said William Stott, his appointees, heirs, and 
assigns, all mines, veins, and seams of coal, cannel, and ironstone, 
and other mines and minerals lying within or under the said piece 
of Jand hereby appointed, granted, and conveyed, or any part or 
parts thereof respectively, with full liberty, power, and authority 
for the said William Stott, his appointees, heirs, and assigns, and 
his, their, or any of their lessees or agents and workmen, and 
every or any other person or persons, by his, their, or any of their 
order or permission at any time or times, and from time to time 
to search for, get, win, take, cart and carry away the same, and 
sell or convert to his or their own use the said excepted mines, 
veins, and seams of coal, cannel, and ironstone and other mines 
and minerals or any of them, or any part or parts thereof, at 
pleasure, and to do all things necessary for effectuating all or any 
of the aforesaid purposes, but without entering upon the surface 
of the said premises or any part thereof, so that compensation in 
money be made by him or them for all damage that shall be done 
to the erections on the said plot by the exercise of any of the said 
excepted liberties or in consequence thereof.” 
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The indenture contained the following covenant: “ That he, 


the said William Stott, his appointees, héirs, executors, adminis- 


trators or assigns, will, from time to time, and at all times here- 
after make and pay full and reasonable compensation (the amount 
thereof to be determined in case of difference by two indifferent 
arbitrators or their umpire, as in the ordinary case of settlement of 
disputes by arbitration) for all damage, spoil, injury, or loss that 
shall or may from time to time be sustained by the owner, tenant, 
or occupier, tenants, or occupiers for the time being of the lands 
hereinbefore expressed to be hereby appointed and granted or any 
part thereof, or of any erections or buildings for the time being 
thereupon for by reason in respect or in consequence of the 
searching for, getting, working, or carrying away any of the here- 
inbefore excepted mines, minerals, or substances lying within or 
under the same land or any part thereof.” 

The indenture also contained the following covenant by the 
company for themselves, their successors, and assigns: “ And (the 
said company, &c.) also will and shall, within twelve calendar 
months from the date of these presents, erect, and at all times for 
ever afterwards maintain in good repair, upon the same piece or 
parcel of land, a substantial building, with proper outbuildings 
and appurtenances suitable for a cotton mill, and one or more 
messuages or dwelling houses, and that such buildings and ap- 
purtenances shall be built and maintained of good brick or stone 
or both, and with sound timber and materials, and in a workman- 
like manner, and shall be roofed with slates or lead, and shall 
for ever thereafter be fairly worth to be let to a tenant or tenants 
at a rackrental of at least 1507. a year, and will and shall, within 
thirty-six calendar months from the date of these presents, furnish 
and supply the said building to be erected as aforesaid, as and 
for a cotton mill, and at all times afterwards keep the same fur- 
nished and supplied with sufficient steam-power and with mill- 
gearing and machinery of the most approved construction for 
spinning or manufacturing cotton.” 

A cotton mill and weaving shed were accordingly built by the 
company upon their land, together with gas-works, offices, and 
other buildings used in connection with the mill, and the whole 
was stocked with the usual machinery and apparatus necessary 


VOLaE EXCHEQUER DIVISION. 


for the carrying on of the business of spinning and manufacturing 
cotton. 

By an indenture of the 8th of September, 1863, William Stott 
conveyed to James Stott and his heirs, amongst other heredita- 
ments, the portion of land which he had retained in his own pos- 
session, herein called “the adjacent land,” and also all the mines, 
veins, and seams of coal, cannel, and ironstone and other mines 
and minerals, and all the marl and clay under the lands conveyed 
by the deed of the 3lst of December, 1861, and also all the 
liberties, powers, and authorities which were excepted, reserved, 
limited, or granted to him, his appointees, heirs, and assigns, by 
that indenture, or expressed or intended so to be, and all and every 
the rights, privileges, estates, and interests, benefits, and advan- 
tages of or to which he was seised, possessed, or entitled in 
any manner howsoever under or by virtue of the same indenture, 
to hold the same lands, mines, minerals, and premises thereby 
granted and conveyed or expressed so to be unto the said James 
Stott and his heirs, subject to the covenants, agreements, and 
liabilities contained in the indenture dated the 31st day of De- 
cember, 1861, and which by or on the part of the said William 
Stott, his appointees, heirs, executors, administrators, or assigns, 
were, or ought to be at any time or times, or from time to time 
thereafter observed, performed, fulfilled, or kept. 

By an indenture of the 26th of July, 1871, James Stott con- 
veyed to one of the defendants the land, mines, and minerals 
which were conveyed by the last-mentioned deed of the 8th of 
September, 1863. 

In May, 1871, the company was voluntarily wound up, and the 
liquidators sold their land and the mill and premises to the plaintiff 
Henry Aspden. The sale was completed by an indenture dated 
the 11th of August, 1871, which contained a clause of exception 
and reservation similar to the clause set out above. The plaintiff, 
Henry Aspden, from the time that he so purchased the mill until 
the 10th of January, 1874, carried on the business of a spinner 
and manufacturer of cotton on the mill and premises. 

In 1873 the plaintiff Henry Aspden mortgaged the mill and 
premises, and the mortgage subsequently became vested in the 
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plaintiffs in the action of Preston and Others v. Seddon and 
Another. 

After the 26th of July, 1871, the defendants (trading in part- 
nership as “John Seddon & Co.”) worked certain of the mines 
conveyed by the indenture of that date, and got coal lying under 
the land of the plaintiffs, and also coal lying under the adjacent 
land. 

The plaintiffs allege (and for the purposes of this case it is 
admitted by the defendants) that, by reason of the defendants’ 
workings under the plaintiffs’ land, or by reason of their workings 
under the adjacent land, or by reason of their combined workings 
under both, the plaintiffs’ land has subsided, and the mill and 
buildings have become ruinous and useless for the purpose of 
spinning and manufacturing cotton: and that, after several stop- 
pages for repair, on the 10th of January, 1874, it became im- 
possible, by reason of the subsidence, to continue to work the mill 
and machinery ; and since that date the machinery has stood still, 
and the business of the plaintiff Henry Aspden has been stopped: 
and, further, that the security given to the mortgagees, plaintiffs 
in the second action, upon the mill and premises has been 
materially affected and diminished by such subsidence and by 
the condition of the mill and premises. 

The defendants have always refused to pay any compensation 
for the damage done to the mill and premises, and have always 
denied their liability to do so. 

On the Ist of January, 1874, the plaintiffs, Henry Aspden and 
his mortgagees, filed a bill in the Court of Chancery against the 
defendants to restrain them from working under or adjacent to 
the plaintiffs’ land, and claimed damages and an account. 

The defendants put in their answer, and the cause came on for 
hearing before the Master of the Rolls on the 16th of November, 
1874, when a decree was made that the plaintiffs were not entitled 
to the relief claimed by their bill against the defendants or either 
of them, and it was ordered that all further proceedings should 
be stayed without prejudice to the right of the plaintiffs to bring 
an action at law for any damages they might have sustained by 
reason or in consequence of the defendants’ workings in the bill 
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mentioned. ‘The plaintiffs appealed to the Lords Justices, who 
affirmed the decision of the Master of the Rolls. (1) 

The questions for the opinion of the Court were— 

Whether, on the present or any amended pleadings, or on the 
facts found in the case, the plaintiffs in both actions or the plain- 
tiff or plaintiffs in either of them, is or are entitled to recover 
compensation from the defendants for damage to the mill and 
premises occasioned— 

(a.) By workings under the plaintiffs’ land ; 

(b.) By workings under the adjacent land ; 

(c.) By combined workings under both. 

(1.) All such workings being proper and according to the custom 
of the country ? 

(2.) All such workings being assumed to be improper and not 
according to the custom of the country ? 

And whether the plaintiff and plaintiffs, or either of them, are 
or is precluded by the decree and decision of the Court of Chancery 
from maintaining the actions or either of them? 


May 1, 1876. Herschel, Q.C., (Gully, with him), for the plain- 
tiffs. In order to justify what they have done the defendants must 
rely on the provisions of the deed under which they have only a 
qualified right, and they cannot say they will exercise the right, 
but have nothing to do with the qualification. They must be 
taken to have done these acts on the terms that they will pay 
compensation, the only terms on which they can do them, and an 
action on the case will lie. LExcept they justify under the deed 
there is a clear cause of action for trespass. [He cited Morland v. 
Cook. (2)] 

Crompton (C. Russell, Q.C., and Archibald Brown, with him), 
for the defendants. There is no privity between the parties to 
these actions. The case resembles that of a covenant which does 
not run with the land—for this is an attempt to attach a burden 
to the land which is unknown to the law: Notes to Spencer’s 
Case (3); Keppell v. Bailey (A); Richards v. Harper. (5) 


(1) Aspden v. Seddon, Law Rep. (3) 1 Sm. L, C. 7th Ed, p. 95. 
10 Ch. 394. (4) 2 My. & K. 517. 
(2) Law Rep. 6 Eq. 252. (5) Law Rep. 1 Ex. 199. 
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Further, the judgment of the:Master of the Rolls is conclusive 
against the plaintiffs, for if the right claimed by them existed at 
all it could have been enforced in equity: Tulk v. Mowhay. (1) 

Herschell, Q.C., in reply. 


May 2, 1876. Bramwet, B. There were two cases of Asp- 
den vy. Seddon and Preston v. Seddon argued before us yester- 
day, in which we will now give judgment. Our judgment is for 
the plaintiffs upon all the points. For my own part, I think, 
although the decision of these questions in the suit between the 
same parties in the Court of Chancery is a decision which is un- 
favourable to the plaintiffs there, it is in truth a decision in their 
favour here ; because it seems to me that clearly there would have 
been an equitable remedy in Chancery if there had been none at 
law, that is to say, upon the authority of the case of Tulk v. 
Moxhay (1), and the others that followed on it, the defendants 
having taken their property with notice of a certain burden upon 
it, or with notice that it possessed a right with a burden attached 
to that right, would have been liable to the persons entitled to 
the benefit of that burden, even though there was no covenant that 
ran with the land. It seems to me, therefore, speaking with the 
reservation with which I always speak of equitable rights, that 
there would have been a remedy in the Court of equity if there 
had not been one at law; and I collect that that was the opinion 
of the Master of the Rolls and the Lords Justices; but they were 
of opinion that there was a right at law, and so am I. Oon- 
sequently; they dismissed the bill there, holding that, as it was a 
claim for damages and there was a legal remedy, that claim 
should have been enforced in a Court of common law. I 
should mention that the proceedings in equity began before the 
coming into operation of the Judicature Act. We are under no 
difficulty as to the form of action, because the question put to us 
is, whether under any form of pleading (which, however, Mr. 
Herschell very properly said, was a form of pleading such as 
would be good at the time when the pleading took place (2)), the 


@)e2sebeiae the Judicature Acts of 1873 and 1875 
(2) The action was brought andthe came into operation. 
pleadings were filed in i875, before 
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plaintiffs would be entitled to maintain these actions. I think 
they would, 

The facts may be stated shortly thus: One Stott was the owner 
in fee of the whole of the property which is in question here. He 
granted the surface of a portion of the property to those under 
whom the plaintiffs claim. He reserved the mines to himself, 
that is to say, he did not grant them. In that state of things there 
was a severance of the ownership of the surface and of the mines 
underneath. Now TI deal for the present with the questions that 
arise with respect to the surface and the mines underneath that 
portion of the property. In that condition of things, if nothing 
else had taken place he would have been bound so to take his coal, 
if he took it at all, as not to injure the surface. But at the same 
time that the conveyance was made the grantees of the surface did 
that which for the purposes of this question would make it the 
same as though it had been done fifty years afterwards. Suppose 
it had been done fifty years afterwards, it would have been this: 
the owner of the surface I will say—I will suppose the two estates 
to be effectually severed—granted to the owner of the subjacent 
mines a right to take the whole of the coal and minerals under- 
neath, though in so doing the surface and what was on it should 
be let down, but he granted that right, and he gave that licence, so 
that compensation in money be made by the grantee or his assigns 
for all damage that should be done in the exercise of what are 
called the excepted liberties, or in consequence thereof. The de- 
fendant is an assignee of the mines, and he has under and by 
virtue professedly—because, unless it is so, it is a tortious act on 
his part—of that licence so granted to him, worked his mines in 
such a way as to let down the plaintiffs’ surface. 

Then the plaintiffs say, You having exercised the licence which 
was coupled with—I do not know whether “ condition” is the right 
word ; condition-precedent certainly is not, because the right to the 
compensation does not accrue till after the act has been done and 
mischief has resulted from it;—with that corresponding duty on 
your part, you having exercised that right subject to that obliga- 
tion on your part, or to that condition, whichever is the right word 
—must now make me compensation. This the defendants have 
refused to do. It really does seem to me plain that they are bound 
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to make that compensation, and it is a compensation the ascertain- 


' ment of which is provided for, that is to say, it is compensation 


which is to be agreed upon between them, or if they dispute it is 
to be ascertained by arbitrators. If the defendants will not appoint 
an arbitrator, the result is that they are liable to an action, because 
they have failed to do that duty which they in my judgment took 
upon themselves to do when they exercised that licence. I have a 
strong opinion upon the utter unreasonableness of what would be 
the law if it were not what we are pronouncing it to be. It cer- 
tainly is a very strange thing indeed that no case could be found 
which could be said to bear upon it. 

I do not know that one could gain much by putting examples, 
but I put this case to Mr. Crompton, who argued for the defend- 
ants: if a right of way be granted, the grantee paying a penny 
for each time of user,—and in order that no difficulty be made 
about it, we will say such payments to be made quarterly or yearly, 
—the grantee cannot be challenged for trespass, because he could 
shew the grant of the right of way. Is there to be no remedy for 
the agreed price of the user? It seems to me impossible that 
that could be so. Take another case, the grant of a right to erect 
a dam which would turn the water back to the grantor’s pre- 
mises, upon the terms of making compensation for any damage 
that might result. If the common law gave no remedy in such 
a case as that against the person who would—unless he availed 
himself of this conditional licence, or this licence accompanied 
with an obligation on the part of the person using it—be the actual 
wrongdoér, it seems to me it would be much more defective than 
I have been accustomed to consider it ever since I haye had 
acquaintance with it. Whether the correct form of action would 
be assumpsit, or an action on the case, I think it is unnecessary to 
consider. For aught I know, it may be that the remedy is in tort, 
though I think not on the ground that the defendant, by not pay- 
ing the compensation, as it were, defeated his licence; but, fortu- 
nately, as I said before, we are not dealing with the question as to 
how the plaintiff should declare; it is enough for us to say, as we 
do, that in this case there is a remedy at common law for the 
compensation stipulated to be paid when the licence is exercised. 

I have limited my observations at the present moment to the 
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case of the subjacent mining, but another question arises in this 


way; the grantor of the land to those under-whom the plaintiffs ~ 


claim was also the owner of adjacent land not included in the 
grant, and a question is put to us whether, if the plaintiffs’ pre- 
mises were injured by working in the adjacent land, they have any 
right of action against the defendants. Now the case is somewhat 
curious. The grantor of the land to those under whom the 
plaintiffs claim stipulated that, for securing the rent-charge which 
he took as the consideration for the grant, the grantees should 
build on it a substantial building, and they did build on it a sub- 
stantial building. There is no covenant on the one hand by the 
grantor that he will not work the adjacent land so as to injure that 
building, and there is no licence to him to work it injuring the 
building, and consequently there is no provision as there is in the 
other matters I have mentioned, that if he does injure it he must 
make compensation for ‘it. I am very much inclined to think 
that there is here what one may call a compensation of errors, 
that is, it is very likely that the grantor, Stott, would, if he had 
thought of it, have reserved to himself the right to work under 
the adjacent land in the same way as he reserved, or caused to be 
granted to him, I ought more technically to say, the right to 
work in the subjacent mines. But then it is more than probable 
that if he had claimed to do that, and at the same time stipulated 
for the erection of this building, the grantees of the land on 
which the building was to be built would have claimed and have 
introduced into the deed an obligation on his part to compensate 
them, just in the same way as in the case of working the subjacent 
strata. Of course we must not decide the case upon the footing 
that two mistakes have been made, but we must take it upon 
the materials with which the parties have furnished us and the 
agreement actually come to. It seems to me, under these circum- 
stances, quite certain that if no building had been put by the 
plaintiffs or those under whom they claimed upon their land, and 
the defendants had so worked their mines in the adjacent land as 
to cause the surface of the plaintiffs’ land to fall in, in that case 
the plaintiffs would have been entitled to maintain an action 
against them. The plaintiffs certainly would be entitled to recover 
if the defendants’ mines in the adjacent land had been so worked 
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1876 that the plaintiffs’ land would have come down whether there was 
‘Asppen @ house there or not. But further than that, I think that even if 
Serrow. the plaintiffs’ land would not have come down without the addi- 
Preston tional weight of the house, they are entitled to maintain this 
ees 6 aup, action; and for this reason: when Stott granted the surface to the 
grantees under whom the plaintiffs claim, with the stipulation 
that those grantees should build on that land, then by the appli- 
cation of the doctrine of the disposition of the owner of two tene- 
ments, he, by implication, granted to the grantees that he would 
so use his adjacent land that the house which the grantees were 
to build should not be let down by his operations upon it. There- 
fore it seems to me, on that ground, the plaintiffs are entitled to 
say, You have taken your land with the burden of so using it 
that the house that we build on our land should stand ; in other 
words, we have an easement against you, not only for the natural 
support of land unbuilt upon, but for support to build upon land. 
I think, therefore, that the plaintiffs are entitled to recover for 
any damage that may have been done to the mill upon two 
grounds: first, if in fact the land has not been so burdened that 


the house has come down in consequence, they would be entitled to 


maintain the action ; but even supposing it is extra burdened, and 
the ground has come down in consequence, then I think they are 
entitled under that law of the disposition of the owner of two tene- 
ments. ‘The result is, therefore, that I think they are entitled to 
maintain their action against the defendants for damage to the mill 
and premises occasioned by the workings under their land, by the 
workings under the plaintiffs’ land, and certainly as a consequence 
by combined workings under both, all workings being proper and 
in accordance with the custom of the country. 

The second question assumes the working not according to the 
custom, but Mr. Herschell said he should not rely on that, there- 
fore it is not necessary to express an opinion upon it. 

The third question is, whether the plaintiff and plaintiffs, or 
either of them, are or is precluded by the decree and decision of 
the Court of Chancery from maintaining the actions, or either of 
them, and the ground of that was that the defendants said it was 
res judicata. Iam of opinion that it really is not. If there was 
any res judicata at all, it was that they could maintain an action. 
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Therefore I answer that in favour of the plaintiffs also. On these 


grounds I think our judgment should be altogether for the  Asppny 


plaintiffs. 
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maintainable to recover compensation for injury to buildings by 
the working of the subjacent mines. Ishall confine my judgment 
to that which is the main question, and adopt entirely what has 
been said by my learned Brother upon those other questions, which 
are not of so much importance. One person is the owner of the 
surface, another is the owner of the mines. Sometimes there is a 
difficulty from not knowing exactly how they became separated 
and what the state of circumstances was, but here we know exactly. 
I do not think it would be argued that it makes any difference 
that the same person, being the owner of both, grants away the 
surface, reserving the minerals, or being the owner of both, 
reserves the surface and grants the minerals. He grants the 
minerals subject to this, that in case the minerals are worked, com- 
pensation shall be made for injury to the buildings that it is 
intended shall be erected upon the land; and it appears to me 
that under those circumstances, if the grantee of the minerals 
entered, searched for mines, and did injury to the buildings, he 
would be liable. If he sold the minerals, and the person to whom 
he sold them continued the search, and continued the working of 
the minerals, and continued to injure the building, he would be 
liable; and so, again, as long as any person, possessed of the 
minerals by the same title as the grantee, exercised the right— 
which he must be taken to do rightfully, not wrongfully—of 
searching for minerals, and produced the result contemplated by 
the grantee of the minerals, each would be responsible suc- 
cessively for the injury he did. I adopt the reasons given by 
my learned Brother. It is remarkable that we have not had 
a reference to any authority upon this subject. It could not be 
treated as a covenant, and therefore as a matter running with 
any title, but only as a liability. To see how an action at law 
could be maintained, I have been referring to Viner’s Abridg- 
ment. There, under Debt C., placitum 8, is a reference to a case 
in the 7th volume of the Reports, which, although not the same, 
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1876 I think presents a very close analogy. It is Lillingston’s Case. (1) 
‘Asppen Lt was resolved that, “ Where a man grants a rent-charge for 


Surgos, _ life, and the rent isin arrear, and the grantor,’ ’—that is, the person 
Preston seised of the Jand,—* enfeoffs A. of the lands, and the rent-charge 
Tue § ave. 18 in arrear in the time of A., and then A. enfeoffs B., and the 


rent-charge is in arrear in his time, and then the grantee of the rent- 
charge dies, his executor shall have an action of debt against 
every one of them for the rent which was in arrear respectively 
in their times;” and the reason given is a very excellent one, 
certainly equally applicable to this case, for the only reason given 
is, “ for qui sentit commodum sentire debet et onus.” Thus there 
is no liability arising out of contract ; the only liability arises out of 
this, that the man has enjoyed the land. That is where I say it is 
only an analogy, not a case in point, because the man has enjoyed 
the land, and during the time that he has enjoyed it a certain lia- 
bility and risk in respect of it have accrued. ‘Then the law says, 
You ought to bear the burden because you have enjoyed the land. 
There is no necessity imposed, it is not a burden in that sense, it is 
optional with him whether he exercises the right or not. It makes 
no difference whether it is mines or land. During the time that 
you have enjoyed the land this burden, one may say, came into 
existence ; that is, the yearly rent has become due. Here you 
have enjoyed these mines, you have enjoyed this licence. During 
the time that you enjoyed it this burden—that is, this obligation 
to make compensation for what you have done—has come into 
existence. I think, therefore, our judgment ought to be for the 
plaintiffs. ° 
Judgment for the plaintiffs. 


Against this judgment the defendants appealed. 


1876. June 21. Manisty, Q.C., and Archibald Brown (Crompton 
with them), for the defendants, contended that the judgment of 
the Exchequer Division was wrong. 

Herschell, .C., and Gully, for the plaintiffs, contra. 


JAMES, L.J. Unless the authorities compel me to decide dif- 
ferently from the judgment of the Court below, I should not be 


(1) 7 Co. Rep. 39 b. 
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much disposed to hold that the law of England can be in such a 


state that the defendants could be authorized to commit a trespass 


in opening a mine, and should justify doing so under an authority 
in which there is a qualification, but should refuse to pay any- 
thing in the way of compensation under the terms of that quali- 
fication. The grantor here said, “I reserve to myself, my heirs, 
appointees, and assigns, the right of taking the minerals which 
are supporting your house, I and they paying all compensation.” 
The law seems to me plain that a man exercising the right is to 
pay the compensation. _ There is no new charge created by the 
plaintiffs, the simple thing is that the man who has exercised 
the right is to pay for the damage. The law is so, and I think 
that it ought to be so. 


ME .isu, L.J. I am of the same opinion. It is certainly rather 
remarkable that there should be no direct authority either for or 
against the right to maintain an action of this description. I 
have no doubt it is a well-known principle of law that you cannot 
annex to land a burthen which is unknown to the law, that is, 
have a sort of burthen of your own and annex it to the Jand and 
make it run with the land from one owner to another. That isa 
thing which cannot be done. Nothing can be annexed to the 
land, except a well-known legal interest of the owner of which the 
law takes notice. The right here is simply a right on the part of 
the owner of the minerals to get all the minerals so as to let down 
the surface. I think it does not make the least difference whether 
the separation of the surface and the minerals has taken place by 
the man who was owner of both granting away the surface, or 
whether it takes place by the man who was owner of both grant- 
ing away the minerals. In the one case it is a reservation no 
doubt, and in the other a grant. Then the next thing is, can 
you annex this condition to that grant, and give a right to let 
down the surface subject to the condition? I think they may 
say, “ You shall let down the surface, but you shall only do 
that sub modo that the man, whoever does let down the surface 
by getting minerals, shall pay compensation.” I presume that 
ever since the ownership of the surface and the minerals has 
been separated, it has been the common practice to make it 
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part of the conditions, that if the surface is let down compen- 
~ sation shall be paid. I think very numerous*cases may be found 
where it has been proved.as a custom from time immemorial for 
the lord of the manor to be at liberty to get the coal in copyhold 
tenements, paying compensation for the damage which he may 
cause by getting it. Sometimes the custom is that the copyholder 
gets it, or if there is no custom at all, neither party can get it; 
but I apprehend there may be a well-known and perfectly legal 
custom that the lord of the manor may get all minerals under 
the copyhold lands, paying compensation to a copyhold tenant 
for any damage he may do in respect of the surface in getting 
them. Inclosure Acts constantly give the same right, That being 
a perfectly well-known right, and existing and binding, in the 
absence of direct authority to the contrary, we should do very 
wrong if we held that the right claimed in this case did not exist. 
It does not impose any unusual burthen. I think it would be 
most unjust that the owner of the minerals, having got them under 
the express terms that he should not let down the support to the 
surface, should get the minerals and let down the buildings, and 
not pay compensation for doing so. I am of opinion that the 
judgment of the Court below should be affirmed. 


BaGGAaLay, J.A., and QuaIN, J., concurred. 
Judgment for the plaintiffs affirmed. 


Solicitors for plaintiffs: Pritchard, Englefield, & Co., for Charles 
Costeker, Over Darwen. 

Solicitors for defendants: Sharpe, Parkers, & Co., for Taylor & 
towbottom, Wigan. 
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ROCHFORT v. ATHERLEY. 


Local Board—Acting as Member after Disqualification—* Party aggrieved °— 
Consent of Attorney General to Action for Penalty—Public Health Act, 1875 
(38 & 389 Vict. c. 55), s. 253, and sch. 2, rule 70. 


By the Public Health Act, 1875, s. 253, proceedings for the recovery of a 
penalty under that Act shall not be “ taken by any person other than by a party 
aggrieved,” or by a local authority, without the consent of the Attorney General ; 
and by sch. 2, r, 70, a penalty of 50/. is imposed upon any person acting as 
member of a local board without qualification. The defendant, who was acting 
as chairman of a local board after disqualification, made a complaint to the 
members thereof as to certain conduct of the plaintiff, who was clerk to the 
board ; the plaintiff, fearing that he might be dismissed from his office, resigned 
it, and sued the defendant to recover a penalty of 507. for acting without quali- 
fication :— 

Held, that the plaintiff was not “ a party aggrieved,” within the meaning of the 
Public Health Act, 1875, s. 258, and that he could not sue for the penalty with- 
out the consent of the Attorney General. 


THE following were the material portions of the statement of 
claim herein :— 

The plaintiff was clerk to the Local Board of Shanklin in the 
Isle of Wight, and received in that office a salary of 50/. per 
annum. The defendant, in the month of August, 1874, was elected 
a member of the local board and was appointed chairman; but 
subsequently to his election he became disqualified to be a 
member by reason of non-residence in August and September, 
1874, and August and September, 1875. A meeting of ratepayers 
having been held at Shanklin in January, 1874, the defendant 
publicly stated that he had caused notice of it to be given to 
Captain Harvey: this was denied by the plaintiff, and was in fact 
untrue. 

Par. 7. “ On the 7th day of March, 1876, a meeting of the said 
local board was duly held and was attended by the defendant as a 
member and chairman thereof, and the defendant as a member 
thereof complained to the said local board of the conduct of the 
plaintiff in making such denial, and otherwise in respect of such 
question, and declared his intention of resigning the chairmanshi)) 
of such local board if the plaintiff was permitted to continue to 
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hold the office of clerk thereof, and the defendant pressed the said 
local board to dismiss summarily the plaintiff-from such office.” 

“ 8, A discussion thereupon followed, and from such discussion 
the plaintiff believed that a majority of the members of the said 
local board under the personal influence of the defendant, were 
prepared to dismiss him summarily from such office of clerk; and 
in order to avoid the discredit of such dismissal, the plaintiff then 
and there tendered his resignation of such office, and his resigna- 
tion was accepted by the said local board. Throughout the said 
meeting the defendant acted as member and chairman of the said 
local board.” 

“9. By the aforesaid act of the defendant, done as a member of 
the said local board, subsequently to his ceasing to hold his quali- 
fication as aforesaid, the plaintiff has been seriously aggrieved and 
has lost an office worth 50/. per annum.” 

The statement of claim also charged the defendant with slander. 
The plaintiff claimed “ 501. for penalty under the statute 11 & 12 
Vict. c. 68, s. 19, or under rule 70, schedule 2, of the Public Health 
Act, 1875,” and also damages for slander. It was not alleged that 
the consent of the Attorney General had been obtained to the 
claim for the penalty. 

A summons was taken out at chambers,.to shew cause why so 
much of the statement of claim as related to the claim for penalty 
should not be struck out or proceedings thereon stayed, on the 
ground that the leave of the Attorney General had not been 
obtained; and Pollock, B., ordered, on appeal from a master, that 
it should be struck out. 

The plaintiff gave notice of motion to discharge the order of 
Pollock, B. 


R. V. Williams, and Castle, for the plaintiff. It is submitted 
that the plaintiff is “a party aggrieved” within the meaning of 
the Public Health Act, 1875, s. 253. (1) Owing to the conduct of 


(1) By the Public Health Act, 1875 a party aggrieved, or by the local 


(38 & 39 Vict. c. 55), s. 253, “Pro- authority . . . . without the consent 
ceedings for the recovery of any penalty in writing of the Attorney General.” 
under this Act shall not, except as in By sch. 2, rule 70, “Any person 


this Act is expressly provided, be had who, not being duly qualified to act 
or taken by any person other than by as member of the local board, or not 
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the defendant whilst acting as chairman after disqualification, the 
plaintiff has been deprived of a valuable office. 

[Quarn, J. I am at a loss to see what personal grievance the 
plaintiff suffered. ] 

The complaint mentioned in the seventh paragraph was a per- 
sonal grievance ; for it was a matter which naturally would result 
in the dismissal of the plaintiff from the clerkship; and by the 
express terms of the Public Health Act, 1875, sch. 1, r. 70, the 
acts of the defendant, although he was disqualified, were valid. 
Moreover, the members of the local board would be much influ- 
enced by a complaint emanating from their acting chairman, and 
would be inclined to take an adverse view of the plaintiff’s con- 
duct. This case is plainly distinguishable from Boyca v. Higgins (1) 
and Hollis v. Marshall (2): for in the former case the plaintiff had 
no greater grievance than the rest of the public, and in the latter 
his only ground of complaint was the loss of an election. Further, 
the plaintiff ought not to be summarily deprived of the power of 
laying his case before a jury. 

C. S. C. Bowen was not called upon to argue for the de- 


fendant. 


MELLoR, J. 
was quite right. 


In my judgment the order of my Brother Pollock 

Ido not think that the plaintiff has sustained 
any grievance. The local board did not pass a resolution to dis- 
miss him; and he anticipated their determination by resigning his 
office. If we were to decide that the plaintiff is “a party ag- 
grieved,” we should in effect hold that every person who, from a 
nervous temperament, fancies himself in jeopardy, and does an act 
mischievous to himself, is aggrieved by the person from whom he 


having made and subscribed the decla- 
ration required of him by this Act, or 
being disabled from acting by any pro- 
vision of this Act, acts as such member, 
shall be liable to a penalty of fifty 
pounds, which may be recovered by 
any person, with full costs of suit, by 
action of debt. .... But all acts 
and proceedings of any person dis- 
qualified, disabled, or not duly quali- 


fied, or who has not made and sub- 
scribed the declaration required by this 
Act, shall, if done previously to the 
recovery of the penalty mentioned in 
this Act, be valid and effectual for all 
intents and purposes,” 

(1) 140. B,1; 28 L. J. (C.P.) 5. 

(2, 2H. & N. 755; 27 L. J. (Ex.) 
235. 
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apprehends future injury. The-eonsent of the Attorney General 
was necessary. 


Quatn, J. I also think the order of my Brother Pollock right. 
We are doing the plaintiff no injury by acting under the summary 
procedure of the Court, for if our decision is erroneous he can 
appeal against it. I agree with my Brother Mellor that the plain- 
tiff is not a “party aggrieved” within the meaning of the statute. 
He resigned his office, and did that which he thought the best 


course to take for himself. 
Appeal dismissed. 


Solicitors for plaintiff: Welliam Elgood, for Mew & Hooper, New- 
port, Isle of Wight. 
Solicitors for defendant: J. & F. Needham, for Urry, Ventnor. 


[IN THE COURT OF APPEAL.] 


THE TOTTENHAM LOCAL BOARD OF HEALTH v. ROWELL. 


Public Health Act, 1848 (11 & 12 Vict. c. 63), ss. 69, 129—Local Government 
Act (1858) Amendment Act, 1861 (24 & 25 Vict. c. 61), s. 24—l11 & 12 
Vict. c. 48, s, 11—EHaxpense of sewering and paving Street—Limitation as 
to Proceedings in County Court. 


By the Public Health Act, 1848, s. 69, the local board might require the 
owners of premises fronting or abutting upon any street to sewer and pave the 
same, and upon default might themselves execute the work; and the expenses 
incurred by them were to be paid by the owners in default, and might be recovered 
in a summary manner. By s. 129 summary proceedings were to be taken before 
two justices. By the Local Government Act (1858) Amendment Act, 1861, s. 24, 
proceedings for the recovery of demands below 20/., which local boards were em- 
powered to recover in a summary manner, might at the option of the local board 
be taken in the county court. By 11 & 12 Vict. c. 43, s.11, in all cases where 
no time is specially limited for making a complaint before justices, it must be 
made within six months from the time when the matter thereof arose. 

The plaintiffs, under the Public Health Act, 1848, s. 69, incurred expenses in 
sewering and paving a street, upon which premises belonging to R. abutted ; his 
proportion of the expenses amounted to 13/. 5s. 5d. On the 18th of February, 
1873, notice was served by the plaintiffs on R. that the foregoing amount was 
apportioned upon him, and that the same would become payable by him, unless 
within three months he disputed it. R. did not dispute the apportionment. 
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The money not having been paid, on the 8th of June, 1875, a plaint was issued 1876 
by the plaintiffs in a county court to recover it from the defendant, as R.’s 


executor :— ey 
Held, that the limitation of time mentioned in s. 11 of 11 & 12 Vict. c. 48, ap- ae sof 


plied as well to proceedings in county courts as to proceedings before justices, Rowe. 
and that the action could not be sustained, it having been brought more than 

six months after the expiration of the three months allowed for disputing the 

amount apportioned upon R, 


APPEAL from the decision of the judge of the County Court of 
Middlesex, holden at Edmonton, in favour of the plaintiffs. 

This was an action brought to recover 13V. 5s., with interest at 
5 per cent. until payment. 

The plaint was entered on the 8th of June, 1875. The defend- 
ant’s testator, M. Rowell, was the owner of certain premises front- 
ing and abutting on a street called Nightingale Road, in the 
parish of Tottenham. 

In 1864, certain streets, and amongst them the street on which 
the testator’s property fronted or abutted, were not properly 
sewered, levelled, paved, flagged, or channelled; and the plain- 
tiffs, on the 25th of October, 1864, caused to be served a notice on 
the occupiers and owners of the several streets, and amongst them 
on the testator, to sewer, level, channel, and repair the same. 
None of the owners or occupiers complied with the notice, and the 
plaintiffs, in the early part of 1865, executed the works. ‘The sur- 
veyor of the plaintiffs apportioned the expenses amongst the 
owners and occupiers, and a notice of the apportionment was duly 
served upon the testator on the 18th of February, 1873, stating 
the amount payable by him to be 137. 5s. 5d., and informing him 
that, unless within the expiration of three months from the service 
of the notice he should dispute the apportionment, it would be con- 
clusive upon him. (1) The testator did not dispute the appor- 
tionment, and after the lapse of three months a demand of 
payment was served upon him, 

The question was whether the action was maintainable against 
the defendant as executor of Mr. Rowell. 


Feb. 10. In the Court of Appeal from Inferior Courts. 


(1) Pursuant to the Local Government Act, 1858 (21 & 22 Vict. c. 58), 


s. 68. 
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Brown, Q.C. (R. E. Webster with him), for ie plaintiffs. 


L. Kelly, for the defendant. 


Tue Court (Cleasby, B., and Field, J.), gave judgment for the 
defendant, on the ground that the claim of the plaintiffs having 


accrued more than six months before the commencement of the 
action, West Ham Local Board v. Maddams (1) was an authority 
for holding the action not to be maintainable. 


June 22, 23. On appeal. 


Brown, Q.C., and R. E. Webster, for the plaintiffs. 


The question 


is whether the limitation of six months in 11 & 12 Vict. c. 43, 
s, 11 (2), applies to proceedings by local boards in a county court, 


(1) Queen’s Bench Division. 
January 22, 1876. 


The West Ham Local Board v. Mad- 
dams. 


Appeal from the County Court of 
Middlesex. The action was brought 
by the local board for the defendant’s 
proportion of the cost of sewering, pav- 
ing, &c., a street on which her land 
and premises abutted within the mean- 
ing of the Public Health Act (11 & 12 
Vict. c. 63, s. 69). The defendant’s 
proportion was settled in September, 
1865, and the action brought in May, 
1875, 


Day, Q.C. (W. G. Harrison with 
nim), for the plaintiffs, argued that 
although under 11 & 12 Vict. c. 48, 
8. 11, the local board could not have 
proceeded before justices after six 
months from the cause of complaint, 
yet that the option given by 24 & 25 
Vict. c. 61, s. 24, where the demand 
was under 201., to proceed in the county 
court was not subject to the same limit- 
ation. 

Grantham, for the defendant, 
not heard. 


was 


Tue Courr (Blackburn and Field, 


JJ.), were clearly of opinion that the 
six months’ limitation applied to all 
such proceedings whether before jus- 
tices or in the county court. 

(2) 11 & 12 Vict. c. 43, is intituled 
“ An Act to facilitate the performance 
of the duties of Justices of the Peace 
out of sessions within England and 
Wales with respect to summary convic- 
tions and orders,” and by s. 11 enacts 
“that in all cases where no time is 
already or shall hereafter be specially 
limited for making any such complaint . 
(i.e. a complaint upon which an order 
for the payment of money or otherwise 
can be made) or laying any such infor- 
mation in the Act or Acts of Parliament 
relating to each particular case, such 
complaint shall be made and such in- 
formation shall be laid within six 
calendar months from the time when 
the matter of such complaint or infor- 
mation respectively arose.” 

By the Public Health Act, 1848 (11 
& 12 Vict. c. 63), s. 69, “In case any 
present or future street, or any part 
thereof (not being a highway) be not 
sewered, levelled, paved, flagged, and 
channelled to the satisfaction of the 
local board of health, such board may 
by notice in writing to the respective 
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By s. 129 of the Public Health Act, 1848 (11 & 12 Vict. c. 63), 1876 
recovery in a summary manner means recovery before two fustices, Torreynam 
and in that case the limitation of six months applies. By s, 24 of 104% Boarp 
24 & 25 Vict. c. 61, demands below 207. shall be recovered in Rowntt., 
a county court, as if they were debts within the cognizance of 
the Court. The effect of this is, where a local board sue in a 
county court to recover money payable to them, the proceeding 
has attached to it all the incidents of an action of debt, and 
therefore the limitation of six years and not of six months is 
applicable. 

Manisty, Q.C., and Kelly, for the defendant. The argument for 
the plaintiffs involves the absurdity that a demand below 201. 
may be recovered in a county court at any time within six 
years; but a demand above that sum, which can be enforced only 


before two justices, is recoverable only within six months. 


The 


owners or occupiers of the premises 
fronting, adjoining, or abutting upon 
such part thereof as may require to be 
sewered, levelled, paved, flagged, or 
channelled, require them to sewer, level, 
pave, flag, or channel the same within a 
time to be specified in such notice; and 
if such notice be not complied with, the 
said local board may, if they shall think 
fit, execute the works mentioned or re- 
ferred to therein; and the expenses 
incurred by them in so doing shall be 
paid by the owners in default, according 
to the frontage of their respective pre- 
raises, and in such proportion as shall 
be settled by the surveyor, or in case of 
dispute, as shall be settled by arbitration 
(having regard to all the circumstances 
of the case) in the manner provided by 
this Act ; and such expenses may be re- 
covered from the last-mentioned owners 
ina summary manner, or the same may 
be declared by order of the said local 
board to be private improvement ex- 
penses, and be recoverable as such in 
the manner hereinafter provided.” 


Sect. 129: “In all cases in which 
the amount of any damages, costs, or 
expenses is by this Act directed to be 
ascertained or recovered in a sum- 
mary manner, the same may be ascer- 
tained by and recovered before two 
justices.” 

By the Local Government Act (1858) 
Amendment Act, 1861 (24 & 25 Vict. 
c. 61), s. 24, “ proceedings for recovery 
of demands below 20/., which local 
boards are now empowered by law to 
recover in a Summary manner, may at 
the option of the local board be taken 
in the county court as if such demands 
were debts within the cognizance of 
such courts.” 

11 & 12 Vict. c. 63, and 21 & 22 
Vict. c. 98, are repealed by the Public 
Health Act, 1875 (88 & 39 Vict. c. 55), 
s. 843; but s. 261 of the last-named 
statute re-enacts 24 & 25 Vict. c. 61, 
s. 24, the jurisdiction of county courts 
being extended to demands below 
501. 
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proper construction is that, by the earlier Act the demands of 


“Torrexnam local boards must have been recovered within six months before 
ge et justices, and by the later Act an option is given to go to the 


ROWELL. 


county court, but under the same restrictions. West Ham Local 
Board y. Maddams (1) is a clear authority for the defendant. 

[Metuisu, L.J. The words of s. 24 of 24 & 25 Vict. c. 61, are, 
“may at the option of the local board be taken in the county 
court :” that is, as long as the local board have power to go before the 
justices they may go before the county court ; but when the power 
to go before justices has gone the jurisdiction of the county court. 
is at an end, 

Quan, J. The remedy.is given only “at the option”; after the 
six months have elapsed, the power to apply to justices is deter- 


mined, and no option then exists. ] 
Brown, Q.C., in reply. The option means that the local board 


may go before justices in six months, or proceed in the county 


court within six years. 


JAMES, L.J. I am of opinion that the decision of the Court 
below ought to be affirmed. The point argued was considered and 
decided in the Queen’s Bench Division in West Ham Local Board 
y. Maddams. (1) It was there determined that the limitation of 
six months applied to proceedings in the county court as well as 
to proceedings before justices, and in my opinion the decision 
was right. Upon the true construction of the Act the plaintiffs’ 
claim is barred. The first intention was that the claim by local 
boards should be recovered in a summary manner before justices 
within six months, and by one of the provisions in a subsequent 
Act an option is given to proceed in the county court. So long 
as the claim can be enforced before justices it may be sued for in 
the county court: but when the six months have gone by the 
jurisdiction of justices is clearly at an end, and therefore no alter- 


native remedy can exist. 


Me.uisu, L.J. Iam of the same opinion. The true construc- 
tion of s. 24 of 24 & 25 Vict. c. 61, appears to me to be this, Be- 


(1) See note (1), p, 516, 
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fore the passing of that Act these expenses were recoverable before 
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two justices within six months and not afterwards. That was the Toprrmynas. 
state of the law. The jurisdiction of justices was not confined to Bees 


207. Then the legislature passed this section. It is quite impos- 
sible to suppose that the intention of the legislature was that 
claims under 20/. should be recoverable after the lapse of six 
months by suing in the county court, while amounts above 201., 
being recoverable only before justices, can be proceeded for only 
within that time. We ought not to construe this section in this 
manner, which certainly seems unreasonable. What the legisla- 
ture said was that proceedings for demands below 20/. might, at 
the option of the local board, be taken in the county court. It is 
right to construe these words as meaning that, as long as the 
right to proceed before justices existed, the right to sue in the 
county court remained, for then an option might be exercised 
by the local board. But when the six months had elapsed the 
right to proceed before justices was gone, and therefore no option 


could be exercised and the right to sue in the county court was. 


at an end. 


BAGGALLAY, J.A., and Quain, J., concurred. 


Judgment affirmed. 


Solicitors for plaintiffs: Heath & Parker. 
Solicitors for defendant: Peckham, Maitland, & Peckham. 
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[IN THE COURT OF APPEAL] 
NICHOLS v. MARSLAND. 


Water stored—Liability of Owner for Escape of Water—Vis major or Act of 
God proximate Cause of Damage—Maxim Sic utere tuo ut alienwm non 
leedas. 


One who stores water on his own land, and uses all reasonable care to keep 
it safely there, is not liable for damage effected by an escape of the water, if the 
escape be caused by the act of God, or vis major; e.g., by an extraordinary rain- 
fall, which could not reasonably have been anticipated, although, if it had been 
anticipated, the effect might have been prevented. 

On the defendant’s land were ornamental pools containing large quantities of 
water. These pools had been formed by damming up with artificial banks a 
natural stream which rose above the defendant’s land and flowed through it, and 
which was allowed to escape frcm the pools successively by weirs into its original 
course. An extraordinary rainfall caused the stream and the water in the pools 
to swell so that the artificial banks were carried away by the pressure, and the 
water in the pools, being thus suddenly let loose, rushed down the course of the 
stream and injured the plaintiff's adjoining property. The plaintiff having 
brought an action against the defendant for damages, the jury found that there 
was no negligence in the maintenance or construction of the pools, and that the 
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flood was so great that it could not reasonably have been anticipated, though if it 
had been anticipated the effect might have been prevented :— 

Held, affirming the judgment of the Court of Exchequer, that this was in 
substance a finding that the escape of the water was caused by the act of God, or 
vis major, and that the defendant was not liable for the damage. 

Rylands v. Fletcher (Law Rep. 3 H. L. 830) distinguished, 


AppEAL from a judgment of the Court cf Exchequer (Kelly, C.B., 
Bramwell and Cleasby, BB.), making absolute a rule to enter the 
verdict for the defendant. The facts are fully set out in the 
report of the case in the Court below. (1) For the present purpose 


they are sufficiently stated in the judgment. 


June 18, 14. Cotton, Q.C. (McIntyre, Q.C., and Coxon, with 
him), for the plaintiff, appellant. Assuming the jury to be right 
in finding that the defendant was not guilty of negligence, and 
that the rainfall amounted to vis major, or the act of God, still 
the defendant is liable because she has, without necessity and 
voluntarily for her own pleasure, stored on her premises an element 
which was liable to be let loose, and which, if let loose, would be 
dangerous to her neighbours. One who keeps a mischievous animal, 
with knowledge of its propensities, is bound to keep it secure at 
his peril, and if he does not, is liable for the damage caused, 
though innocent of negligence: May v. Burdett. (2) The House 
of Lords has decided that water is in the same category: Rylands 
vy. Fletcher. (3) So, though a railway company, when authorized 
by statute to use locomotives, is not liable for the damage done 
by sparks of fire, if they have taken all reasonable precautions 
and are not guilty of negligence: Vaughan v. Taff Vale Ry. 
Co. (4), yet they are liable when not expressly authorized by 
statute: Jones v. Festiniog Ry. Co.(5) These authorities were all 
discussed in Madras Ry. Co. v. Zemindar of Oarvatenagarum (6), 
where the defendant was held not liable on the ground that it was 


(1) Law Rep. 10 Ex. 255. (4) 5H. & N. 679; 29 L. J. (Ex.) 
(2) 9 Q.B.101,112;16L.J.(QB) 247. 

G4, 67. (5) Law Rep. 8 Q. B. 7338. 
(3) Law Rep. 1 Ex. 265, 279; (6) Law Rep. 1 Ind. App. 364, 


affirmed Law Rep. 8 H, L. 380, 839, 3885. 
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his duty to maintain the reservoirs on his premises. The present 
defendant was under no such duty. Even if she be considered 
innocent of wrong doing, why should the plaintiff suffer for the 
defendant’s voluntary act of turning an otherwise harmless stream 
into a source of danger? But for the defendant’s embankments, 
the excessive rainfall would have escaped without doing injury. 
The fact of the embankments being so high caused the damage. 
They ought to have been much higher or less, or the weirs ought 
to have been much larger and kept in order. Even if vis major 
does excuse from liability, the vis major must be the sole cause of 
the damage, which it was not here. Such a storm as this occurs 
periodically, and may be foreseen, and is therefore not the act of 
God or vis major in the sense that it excuses from liability. 

Gorst, Q.C., and Hughes (Dunn with them), for the defendant, 
cited Carstairs v. Taylor (1); McCoy v. Danbey (2); Tennent v. 


Earl of Glasgow. (3) ue _ 
‘ur. adv. vult. 


Dec. 1. The judgment of the Court (Cockburn, C.J., James 
and Mellish, L.JJ., and Baggallay, J.A.) (4), was read by 


Metuisy, L.J. This was an action brought by the county 
surveyor (5) of the county of Chester against the defendant to 
recover damages on account of the destruction of four county 
bridges which had been carried away by the bursting of some 
reservoirs. At the trial before Cockburn, C.J., it appeared that 
the defendant was the owner of a series of artificial ornamental 
lakes, which had existed for a great number of years, and had 
never previous to the 18th day of June, 1872, caused any damage. 
On that day, however, after a most unusual fall of rain, the lakes 
overflowed, the dams at their end gave way, and the water out of 
the lakes carried away the county bridges lower down the stream. 
The jury found that there was no negligence either in the con- 
struction or the maintenance of the reservoirs, but that if the flood 
could have been anticipated, the effect might have been pre- 


(1) Law Rep. 6 Ex. 217. (4) Archibald, J., who was a member 
(2) 20 Penn. St. R. 85. of the Court when the case was arzued, 
(3) 1 Court of Session Cases, 3rd died before judgment was delivered. 


series, 133 (5) Under 43 Geo. 3, ¢. 59, s. 4. 
, 1383. 
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vented. (1) Upon this finding, the Lord Chief Justice, acting on 
the decision in Rylands v. Fletcher (2) as the nearest authority 
applicable to the case, directed a verdict for the plaintiff, but gave 
leave to move to enter a verdict for the defendant. The Court of 
Exchequer have ordered the verdict to be entered for the de- 
fendant, and from their decision an appeal has been brought 
before us. 

The appellant relied upon the decision in the case of Rylands v. 
Fletcher. (2) In that case the rule of law on which the case was 
decided was thus laid down by Mr. Justice Blackburn in the Ex- 
chequer Chamber (3) :—“ We think the true rule of law is that the 
person who for his own purposes brings on his lands and collects 
and keeps there anything likely to do mischief if it escapes, must 
keep it at his peril, and if he does not do so, is prima facie answer- 
able for all the damage which is the natural consequence of its 
escape. He can excuse himself by shewing that the escape was 
owing to the plaintiff’s default; or perhaps that the escape was the 
consequence of vis major, or the act of God; but as nothing of the 
sort exists here it is unnecessary to inquire what excuse would be 
sufficient.” It appears to us that we have two questions to con- 
sider :—First, the question of law, which was left undecided in 
Rylands v. Fletcher (2), can the defendant excuse herself by shew- 
ing that the escape of the water was owing to vis major, or, as it 
is termed in the law books, the “act of God?” And, secondly, if 
she can, did she in fact make out that the escape was so occa- 
sioned ? 

Now,’ with respect to the first question, the ordinary rule of 
law is that when the law creates a duty and the party is dis- 
abled from performing it without any default of his own, by the 
act of God, or the King’s enemies, the law will excuse him; but 
when a party by his own contract creates a duty, he is bound to 
make it good notwithstanding any accident by inevitable neces- 
sity. We can see no good reason why that rule should not be 

(1) The judgment of the Court be- all events to be anticipated, and the 
low, read by Bramwell, B., states the weirs broad enough; that the storm 
finding thus: “In this case I under- was of such violence as to be properly 
stand the jury to have found that all called the act of God, or vis major.” 


reasonable care had been taken by the (2) Law Rep. 3 H. L. 3380. 
defendant, that the banks were fit for (3) Law Rep. 1 Ex. at p. 279. 
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applied to the case before us. The duty of keeping the water in 
and preventing its escape is a duty imposed by the law, and not 
one created by contract. If, indeed, the making a reservoir was a 
wrongful act in itself, it might be right to hold that a person could 
not escape from the consequences of his own wrongful act. But it 
seems to us absurd to hold that the making or the keeping a 
reservoir is a wrongful act in itself. The wrongful act is not the 
making or keeping the reservoir, but the allowing or causing the 
water to escape. If, indeed, the damages were occasioned by the 
act of the party without more—as where a man accumulates water 
on his own land, but, owing to the peculiar nature or condition of 
the soil, the water escapes and does damage to his neighbour—the 
case of Rylands vy. Fletcher (1) establishes that he must be held 
liable. ‘The accumulation of water in a reservoir is not in itself 
wrongful; but the making it and suffering the water to escape, if 
damage ensue, constitute a wrong. But the present case is dis- 
tinguished from that of Rylands vy. Fletcher (1) in this, that it is 
not the act of the defendant in keeping this reservoir, an act in 
itself lawful, which alone leads to the escape of the water, and so 
renders wrongful that which but for such escape would have been 
lawful. It is the supervening vis major of the water caused by the 
flood, which, superadded to the water in the reservoir (which of 
itself would have been innocuous), causes the disaster. A defendant 
cannot, in our opinion, be properly said to have caused or allowed 
the water to escape, if the act of God or the Queen’s enemies was 
the real cause of its escaping without any fault on the part of the 
defendant. Ifa reservoir was destroyed by an earthquake, or the 
Queen’s enemies destroyed it in conducting some warlike opera- 
tion, it would be contrary to all reason and justice to hold the 
owner of the reservoir liable for any damage that might be done 
by the escape of the water. We are of opinion, therefore, that 
the defendant was entitled to excuse herself by proving that the 
water escaped through the act of God. 

The remaining question is, did the defendant make out that the 
escape of the water was owing to the act of God? Now the jury 
have distinctly found, not only that there was no negligence in the 
construction or the maintenance of the reservoirs, but that the 

(1) Law Rep. 3 H. L. 330. 
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flood was so great that it could not reasonably have been antici- 
pated, although, if it had been anticipated;-the effect might have 
been prevented ; and this seems to us in substance a finding that 
the escape of the water was owing to the act of God. However 
great the flood had been, if it had not been greater than floods 
that had happened before and might be expected to occur again, 
the defendant might not have made out that she was free 
from fault; but we think she ought not to be held liable be- 
cause she did not prevent the effect of an extraordinary act of 
nature, which she could not anticipate. In the late case of 
Nugent v. Smith (1) we held that a carrier might be protected from 
liability for a loss occasioned by the act of God, if the loss by no 
reasonable precaution could be prevented, although it was not abso- 
lutely impossible to prevent it. 

It was indeed ingeniously argued for the appellant that at any 
rate the escape of the water was not owing solely to the act of 
God, because the weight of the water originally in the reservoirs 
must have contributed to break down the dams, as well as the ex- 
traordinary water brought in by the flood. We think, however, that 
the extraordinary quantity of water brought in by the flood is in 
point of law the sole proximate cause of the escape of the water. 
It is the last drop which makes the cup overflow. 

On the whole we are of opinion that the judgment of the Court 


of Exchequer ought to be affirmed. 
Judgment affirmed. (2) 


Solicitors for plaintiff: Philpot & Son, for Potts & Roberts, 
Chester. * 


Solicitor for defendant: EH. Byrne, for Brocklehurst & Oo., 
Macclesfield. 


(aby UG, 125 18s 28 was against the evidence, was reserved 
(2) The question whether the rule for future discussion, if the plaintiff 
should be made absolute for a new should desire it. 
trial, on the ground that the verdict 
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[IN THE COURT OF APPEAL.] 


LLOYD v. LEWIS. 


Practice—Award—Signing Judgment—Judicature Act, 1873 (86 & 37 Vict. 
c. 66), s. 22—Order XL., Rule 8. 


A verdict having been taken, subject to a reference, before the Judicature Act 
came into operation, the arbitrator to have power to direct a verdict for either 
party, the award was not made until after the Act came into operation :— 

Held, that judgment on the award could be signed without obtaining an order 
of the Court or of a judge. 

Semble, per Brett, J.A., that where the award, made under a reference since 
the Act, is final and conclusive on the parties, judgment may be signed on the 
award, though no direction to that effect is given in the ordur of reference or in 
the award ; and it is not necessary to set down the action on motion for judgment 
under Order XL., Rule 3. 


At the trial of this cause at the Carmarthen Assizes on the 23rd 
of July, 1875, a verdict was taken by consent for the plaintiff 
for the amount claimed, subject to a reference of the cause and 
all matters in difference to an arbitrator, who was empowered to 
direct that a verdict should be entered for the plaintiff, or for the 
defendant, or a nonsuit. On the 24th of July, 1876, the arbitrator 
published his award, directing the verdict to be entered for the 
plaintiff for 1757. 1s, 4d. 

The postea was entered by the associate in the usual form, dated 
the 22nd of July, 1875, the first day of the assizes, and judgment 
was signed upon production of the postea. 

A summons was taken out by the defendant to set aside the 
judgment, and an order was made by Field, J., at chambers, 
setting aside the judgment, on the ground that a motion for 
judgment ought to have been made. The plaintiff moved the 
Divisional Court to rescind this order; and the motion was, on 
the 19th of September, refused by Field, J., and Huddleston, B., 
sitting as vacation judges, 


The plaintiff appealed. 


B. T. Williams, Q.C., and Anstie, for the plaintiff. This refer- 
ence was made under the old system, and the subsequent proceed- 
ings are in accordance. The judgment was set aside because the 
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Court thought the case came within Order XL., Rule 3, and that as 
the order of reference did not in terms direct judgment to be 
entered, the action must be set down on motion for judgment. 
There is already a verdict for the plaintiff, and orders of reference 
never contain an express direction to the arbitrator to order judg- 
ment to be entered. That was understood, and this rule applies 
only to cases where the referee under the new system makes a 
report, on which the decision of the Court must be obtained. 
Sect. 22 of the Act of 1873 provides that causes begun before 
are to go on as if the Act had not been passed: Cruckshank v. 
Floating Baths Co. (1) What would be the use of setting down 
such a cause? No opposition could be made, and the order would 
be of course. 

Bucknill for the defendant. The practice is clearly altered, and 
the plaintiff ought to have applied in chambers, or have moved 
for judgment. The defendant would then have had an opportunity 
of shewing that the award was’ defective and ought to be sent 
back to the arbitrator. The matter was not fully heard until after 
the Act came into operation, and judgment must be obtained 
under the new system. 


MetuisH, L.J. In this case an action was tried at the summer 
assizes of 1875, and a verdict was taken for the plaintiff, subject to 
a reference in the usual terms. The award was not made until 
long after the Judicature Act came into operation, and the effect 
of the award is to give a verdict for the plaintiff for a certain 
amount. On that the plaintiff signed judgment. An order was 
made by the judge in chambers setting aside that judgment, and 
that order was affirmed by the Divisional Court of the Long 
Vacation. The first question is, whether the plaintiff was, under 
these circumstances, entitled to sign judgment according to the old 
practice. Now, in the first place, reference was made to Order XL., 
Rule 3; but it is plain that this order does not apply to this case, 
and can only apply to cases where the trial took place after the 
Act came into operation. Then our attention was called to the 
22nd section of the Judicature Act, 1873, and, no doubt, looking 
at it literally, it makes a distinction between those cases which 


(1) 10. P. D. 260. 
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have been fully heard and those which have not been fully heard. 
If they have been fully heard, judgment is to be signed under the 
old system, if not, either under the new or the old, and what has 
been argued is, that this is a case under the new system, and that, 
the plaintiff ought to have got an order at chambers before he 
could proceed under the new system. But the object of the 
order of reference appears plainly that the successful party should 
be at liberty to sign judgment. The parties might have finished 
the arbitration before the Long Vacation, and before the Judica- 
ture Act came into operation, and there could have been no 
intention that the arbitrator should have less power over it because 
the Act had come into operation. The principle is, that when the 
award is obtained the parties are in the same position as if that 
was the original verdict. What would be the object of adding to 
the reference that the suecessful party may sign judgment, or that 
it is to be inthe power of the arbitrator to give that direction ? 
When the decision of the arbitrator has been given, it is absurd 
that an unnecessary additional expense should be put upon the 
parties. When, therefore, the postea was entered and taken to 
the proper officer to sign judgment, the parties were in the same 
position as if the Act had not been passed. 


Brett, J.A. In my opinion one canon of construction which we 
ought to apply to the Judicature Act is, that the law and the 
ordinary administration of the law are to be preserved, but that 
useless expenses are to be cut away. There was here a trial at 
nisi prius, and a verdict was taken for the plaintiff, subject to a 
reference made under the old form. The arbitrator heard the 
case, and maintained the verdict for the plaintiff, but diminished 
the amount claimed. Then it is said, that after this proceeding it 
was necessary that the plaintiff should either take out a summons 
at chambers for directions how to proceed, or should set down the 
action for judgment. I do not in the least retract what I said in 
Cruikshank v. Floating Baths Co. (1), that there are, since the 
Judicature Act, references of different sorts, some like those which 
were usual in Chancery where the referee is to report to the Court, 
when the decision of the referee may be reviewed by the Court; 


(1) 20. P. D. 260. 
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but there is nothing in the Judicature Act which prevents the 
use of the old form of reference making the‘decision of the arbi- 
trator final as to law and as to fact. This is not a reference under 
the Judicature Act, but one which might have been made after 
that Act came into operation. ‘The decision of the arbitrator was 
final, and could not be reviewed. The suggestion made by the 
defendant in this case is crotchety and uselessly technical. The 
order could be only in one way, and judgment must be signed 
according to the decision of the arbitrator. It is clearly not 
within Order XL., Rule 3, which relates only to references under 
the Act. Many orders have been drawn up in this form, and 
it has always been considered that judgment could at once be 
signed on the award. It is a necessary implication from this 
order that the parties had consented to such a course. I there- 
fore have very little doubt that whether this order of reference 
was before the Judicature Act, or after it, and whether it says in 
specific terms that judgment is to be signed or does not say so, 
consent that judgment shall be signed is to be implied, and, in my 
opinion, it is not necessary to insert this in the order. I think 
that the judgment was properly signed. Suggestions of this 
crotchety nature ought not to be countenanced; and the decision 
of the Vacation Court was wrong, and ought to be reversed. 


AMPHLETT, J.A. I am of the same opinion. 


Judgment for the plaintiff. 


Solicitors for plaintiff: Vizard, Crowder, & Oo., for W. Howell, 
Llanelly. 


Solicitor for defendant: Stretton. 
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BENNETT, Trusres, &c. v. GAMGEE anp ANOTHER. 


Bankruptcy or Liquidation—Pending Action by Debtor—Trustee declining to 
continue Action—Fresh Action by Trustee—Common Law Procedure Act, 
1852, s. 142. 


Where the trustee of a liquidating debtor elects, under the Common Law 
Procedure Act, 1852, s, 142, not to continue a pending action commenced by 
the debtor, such election is not a bar to a subsequent action by the trustee in his 
representative capacity founded on the same cause of action. 


Demurrer to a statement of defence. 

The plaintiff sued as trustee of the estate and effects of David 
Foster and William Lockwood, liquidating debtors, on an agree- 
ment made between them (before the liquidation proceedings) 
and the defendants for the purchase by the latter of the Britannia 
Foundry. The statement of claim set out the agreement, and 
alleged as breach the non-payment by the defendants of 25001. 
deposit. 

The defendants delivered a statement of defence, the effect of 
which was, that David Foster and William Lockwood sued the 
defendants for the same causes of action as in the claim alleged : 
that during the pendency of that action Foster and Lockwood 
presented their petition for liquidation, and the plaintiff was 
appointed trustee; that subsequently, in accordance with the 
provisions of the Common Law Procedure Act, 1852, s. 142 (1), 
he was called on to elect whether he would continue that action 
and give security for the costs thereof, which he declined; that 
the defendants thereupon obtained leave to plead the liquidation 
proceedings in bar, which they did; and the plaintiffs, Foster and 
Lockwood, confessed the truth of the matters stated in such plea, 
and prayed judgment for their costs of suit, and thereupon such 


judge may order, but the proceedings 
may be stayed until such election is 


(1) 15 & 16) Vict. c. 76, s; 142’ 
“The bankruptcy or insolvency of the 


plaintiff in any action which the as- 
signees might maintain for the benefit of 
the creditors shail not be pleaded in bar 
to such action, unless the assignees shall 
decline to continue and give security 
for the costs thereof, upon a judge’s 
order to be obtained for that purpose, 
within such reasonable time as the 


made; and in case the assignees neg- 
lect or refuse to continue the action 
and give such security within the time 
limited by the order, the defendant 
may, within eight days after such 
neglect or refusal, plead the bank- 
ruptcy.” 


11 
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costs were taxed at 134/. 2s., which the defendants paid. The 
defendants averred that these proceedings estopped Foster and 
Lockwood, and the plaintiff as their trustee, from bringing the 
present action. 

To this statement of defence the plaintiff demurred. 


H. Lush (Waddy, Q.C., with him), for the plaintiff. Before the 
Common Law Procedure Act, 1852, a plea of bankruptcy was a 
good plea in bar to the action by the bankrupt, but did not estop 
a trustee from bringing a separate action: Kinnear v. Tarrant (1); 
and there is nothing in s. 142 to take away this right from the 
trustee. [He was then stopped.] 

Herschell, Q.C. (S. Woolf with him), contra. The trustee takes 
no more rights than the bankrupt had where the contract and 
breach were by the bankrupt, and he takes subject to all rights 
and equities against the bankrupt. It cannot have been contem- 
plated that the defendants, having been called on to pay the costs 
of the first action, should be harassed by further litigation in 
respect of the same matter. It is no doubt true, that for the pur- 
pose of carrying out the principles of the bankruptcy laws the 
trustee may have rights independent of, or differing from, those of 
the bankrupt ; as, for instance, where the latter has fraudulently 
released a debt, the trustee would not be bound, though the bank- 
rupt would be; but that is not the case here, where, for the purpose 
of this action, the debtors and their trustee are one. The onus of 
deciding once for all in the interest of the creditors is thrown on 
the trustee. If he declines to go on, and the bankruptcy is 
pleaded, there is a final ending, not merely of the action, but of 
the cause of action: Newington v. Levy. (2) If there is a final 
ending of the cause of action, namely, the breach of contract as 
between the parties between whom the contract was made, it must 
be argued, in order to support this action, that there is a separate 
cause of action in the trustee ; but the bankruptcy confers no fresh 
cause of action, it simply vests in the trustee that which already 
exists, if he chooses to avail himself of it; if he does not elect to 
do so, then the cause of action remains in the bankrupt and is put 
an end to with the action. 


(1) 15 East, 622. (2) Law Rep. 5 C. P. 607; Law Rep. 6 C. P. 180. 


VOU. IL. EXCHEQUER DIVISION. 
H. Lush, in reply. 


Ketty, C.B. I think that the plaintiff is entitled to the judg- 
ment of the Court. The question is whether a right to recover in 
a separate action, as well as a right to continue an action com- 
menced by the insolvent debtors, has accrued to their trustee in 
respect of a right of action which had accrued to the debtors them- 
selves. Are these one and the same right? In my opinion they 
are very different. 

The defendants do not set up that there has not been a breach 
of contract and a consequent right to recover independently of 
the question of insolvency, but the argument is, that on the elec- 
tion of the trustee not to continue the action, the right of action 
remained in the debtors, and was extinguished by the judgment in 
their action, and the trustee could take no further proceedings. 

The debtors haying become insolvent after the cause of action 
accrued, their trustee, according to the provisions of the Common 
Law Procedure Act, 1852, was called upon to elect whether he 
would continue the action brought by them or no. The trustee 
elected not to proceed, and the debtors then admitted their insol- 
vency, and the question is whether, because in consequence of 
this the defendants may be liable to some costs, they are to be 
permitted to stop the trustee from recovering in a fresh action. If 
the contention for the defendants is right, the trustee might be 
prevented from recovering, for the general benefit of the creditors, 
money undoubtedly due to the debtors, and the defendants would 
be exonerated from paying it because certain costs may have been 
incurred by them in the former action. 

I find nothing in the Act or in the law to enable the defendants 
to evade their liability, and I think, therefore, that the demurrer 
must be allowed. 


Cxieassy, B. I am ofthe same opinion. I do not think that the 
defendants have set up any answer to the plaintiff’s claim. This is 
an action of debt by the trustee of two liquidating debtors, and we 
must, for the purpose of considering the case, treat the debt as 
existing. It is said, however, that the action is barred because 
the trustee elected not to continue an action for the same debt 
brought by the debtors before the proceedings in liquidation, in 
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which action the defendants, on the then plaintiffs going into 
liquidation, pleaded that fact, on which the plaintiffs confessed the 
plea and got judgment, under the 22nd and 23rd rules of Trinity 
Term, 1853, for their costs, which the defendants paid. No doubt 
that would be a bar to a further action by the same plaintiffs, 
because, the cause of action having been the subject of a judgment, 
there would be a complete answer to further proceedings. In 
Newington v. Levy (1) it is decided that the effect of a confession 
of a plea containing a defence arising after the commencement of 
the action is to make a final ending of the cause of action. But 
on what ground can this confession be said to be a bar to the 
trustee? His action has not been the subject of a judgment, and 
if it is barred it must be on the ground of some new effect to be 
given to the decision of the trustee in electing not to continue the 
action which has been ended by the confession of the plea. To 
this present action there is no satisfaction, no set off, and no judg- 
ment pleaded, but it is said that because the plaintiff has not 
chosen to take advantage of what had been done when he was 
appointed, the debt is barred. I can see no authority for this. It 
has been again and again said that the position of a trustee is not 
that he merely represents the bankrupt so as simply to stand in 
his shoes, but that the position of the two is very different. In 
Heilbut v. Nevill (2) I pointed out that the assignees were not 
suing as representing the bankrupt, but as assignees of the estate 
under the bankrupt laws. That makes the real difference between 
the position of the plaintiff if he had chosen to continue the action 
of the liquidating debtors, on which he would have been bound by 
all their acts, and his position here, where he is entitled to say 
that he sues under the authority of the bankrupt laws. I see no 
authority for the defendants’ contention, and no sufficient reason 
for adopting it, and our judgment must be for the plaintiff. 


Judgment for the plaintiff. 


Solicitor for plaintiff: Charles Butcher, for Henry Patteson, 
Sheffield. 
Solicitors for defendants: Michael Abrahams & Roffey. 


(1) Law Rep. 5 C. P. 607; Law Rep. 6 C. P. 180. 
(2) Law Rep. 5 C, P. 478. 
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[IN THE COURT OF APPEAL] 


BORROWMAN anv Orners v. DRAYTON. 
Contract of Sale—Construction—Cargo. 

The plaintiffs sold to the defendant “a cargo of from 2500 to 3000 barrels 
(seller’s option) American petroleum. ... to be shipped from New York... . 
and vessel to call for orders off coast for any safe floating port in the United 
Kingdom, or on the Continent between Havre and Hamburg, both inclusive 
(buyer's option).” The plaintiffs chartered a vessel, on which were placed 3000 
barrels of petroleum, and a bill of lading was signed making them deliverable to 
the plaintiffs ; but as this quantity did not constitute a full cargo, 300 additional 
barrels were placed on board, which were marked with a different mark, and for 
which a separate bill of lading was signed. ‘he plaintiffs gave notice to the 
defendant of the shipment of the 3000 barrels, and were ready to order the vessel 
from its port of call to any port of delivery within the contract, and there to 
deliver to the defendant the 3000 barrels and to take the 800 barrels themselves, 
or to deliver to the defendant at any such port 2750 barrels as the mean 
between 2500 and 3000, but the defendant refused to accept either the 8C00 
barrels or any other quantity. The plaintiffs having brought an action for non- 
acceptance :— 

Heid, affirming the decision of the Exchequer Division, that, on the true 
construction of the contract, “cargo” meant the entire load of the vessel which 
carried it; that the defendant was therefore not bound to accept part of a cargo ; 
and that the action was not maintainable. 


THIS was an action for breach of contract in refusing to accept 
a cargo of 8000 barrels of petroleum sold by the plaintiffs to the 
defendant. At the trial before Kelly, C.B., at the London sittings 
after Hilary Term, 1875, the facts stated in the judgment were 
proved. The plaintiffs were nonsuited, with leave to move to enter 
a verdict for them on the ground that the defendant was not justi- 
fied in refusing the plaintiffs’ offer, the amount of damages to be 
settled by an arbitrator, the Court to draw inferences of fact. A 
rule nisi accordingly was obtained, and was on the 11th day of 
November, 1875, discharged by the Exchequer Division (Kelly,C.B., 
Cleasby and Amphlett, BB.), for reasons substantially the same 
as those which appear in the judgment of the Court of Appeal. 
From this decision the plaintiffs appealed. 


June 13, 1876. Morgan Howard, Q.C,, and Tindal Atkinson, 


ES: 
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1876 for the plaintiffs, appellants. ‘She Exchequer Division held, that 


Borrowman upon a contract to buy “a cargo of from 9500 to 3000 barrels 
js 


Dravrox, (Seller’s option) of petroleum,” the defendant was not liable for 


refusing to accept 3000 barrels, on the ground that the vessel not 
being filled with the 3000 barrels carried 300 additional barrels 
for the seller; and they were partly influenced by Kreuger v. 
Blanck (1), where it was held that a “ cargo” meant a whole cargo 
and not part of a cargo. There, however, the whole freight of the 
vessel was at the buyer's risk as soon as shipped, the contract 
being a “cost freight and insurance” one. In the present case 
the 3000 barrels were at the seller’s risk till weighed and de- 
livered to the buyer. Moreover, in that case the timber for the 
buyer had to be measured out of the whole cargo at the un- 
controlled discretion of the seller, and there were no separate 
marks or bill of lading; but here a separate bill of lading was 
made out for the 300 barrels, they were marked separately, 
and the buyer having an option as to the port of discharge 
might obviate any disadvantage supposed to arise from the 300 
barrels being brought into the market. It is suggested by the 
defendant that the margin of 500 barrels given by the contract 
was given to enable the seller to find a vessel of the right capacity. 
But it was really given to allow for the large leakage which 
always takes place in the carriage of petroleum. Supposing 
“cargo” means the whole cargo, that is only where the ship is 
named in the contract. The defendant has suffered no damage, 
for he gets a full equivalent, and this was the view of Black- 
burn, J., in Ireland v. Livingston (2), where he said, “ If necessary 
I should advise your Lordships to reconsider the decision of the 
Court of Exchequer in Kreuger v. Blanck.” (1) At the most the 
defendant can only bring a cross action. It cannot have been in- 
tended to be a condition precedent that the vessel should carry no 
other goods, If the defendant’s contention is right, the seller 
could not ship any other goods in the same vessel, even those of a 
different sort, and such as would not come into competition with 
the buyer’s goods. 


Benjamin, Q.C., and English Harrison (W. G. Harrison with 
(1) Law Rep. 5 Ex. 179, (2) Law Rep. 5 H. L. at p. 410. 
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them), for the defendant. Their arguments sufficiently appear 
from the judgment. : 


Tindal Atkinson replied. 
Cur, adv. vult. 


Dec. 1. The judgment of the Court (1) (Cockburn, C.J., James 
and Mellish L.JJ., and Baggallay, J.A.,) was delivered by 


Metuisu, L.J. This was an appeal from a judgment of the 
Exchequer Division, discharging a rule to enter a verdict for the 
plaintiffs. The action was brought by the plaintiffs against the 
defendant on account of the defendant having refused to accept 
3000 barrels of petroleum which he had agreed to purchase from 
the plaintiffs, and the question to be determined is, whether, ac- 
cording to the true construction of the contract between the 
parties, the defendant was entitled to refuse to buy those 3000 
barrels on the ground that 300 other barrels of petroleum formed 
part of the cargo of the Lindesnaess, so that the 3000 barrels did 
not constitute the entire cargo. 

The contract between the plaintiffs and the defendant was made 
on the 13th of December, 1873, and was as follows :— 


Sold this day, for Borrowman, Phillips, & Co., to John B. Drayton & Co., a 
cargo of from 2500 to 38000 barrels (seller’s option) United States American 
refined petroleum, crown diamond brand, of good merchantable quality, without 
apy guarantee as to test, but having American certificate, standard white, burning 
test not under 120° Fah., at one shilling and three farthings per gallon weighed 
8lbs. delivered. To be shipped from New York during the last half of February 
next, and vessel to call for orders off coast for any safe floating port in the United 
Kingdom or on the Continent between Havre and Hamburg both inclusive (buyer’s 
option). In case of vessel being ordered to the Continent, buyers are to pay the 
extra freight, including insurance. On arrival of vessel at port of discharge, the 
oil is to be landed ata public wharf, and weighed on landing, and tared for average, 
real average tare to be arrived at by taring one in every twenty barrels as they 
come from the ship. Buyers agree to pay landing and all other charges, including 
fire insurance, for which they are to be allowed five shillings per ton on the gross 
weight. In event of vessel coming to United Kingdom, payment to be made at 
landing weights in 14 days from last day of landing, by cash, less 23 % discount, 
or cash against delivery order, if required, allowing interest at five per cent. per 
annum, or bank rate if over, for unexpired portion of prompt, if to the Continent, 
three-fourths of gross amount of invoice to be paid in exchange for shipping docu- 
ments on arrival of vessel at port of call, less interest at five per cent. per annum, 


(1) Archibald, J., who wasamem- argued, died before judgment was 
ber of the Court when the case was delivered. 
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or bank rate if over, for unexpired portion of prompt, and remaining fourth to be 
paid on the prompt say 14 days from last day of landing, by cash, less 23 % dis- 
count. Should any dispute arise out of this contract, the same to be settled by 
arbitration in London in the usual way. Particulars of shipment to be declared 
so soon as ascertained. Should vessel be lost, contract to be void, as also for any 
portion that may not arrive. Destination to be given within 48 hours after ship’s 
arrival at port of call. 
Rose & Wilson, Brokers. 

On the llth of February, 1874, the plaintiffs’ principals, 
Sawyer, Wallace, & Co., of New York, chartered the Lindesnaess 
to convey the petroleum. (1) 3000 barrels of petroleum were 
placed on board the Lindesnaess at New York, and a bill of lading 
sioned making them deliverable to the order of Sawyer, Wallace, 
& Co., but as this quantity did not constitute a full cargo, 300 
additional barrels of petroleum were placed on board. They were 
marked with a different mark, and a separate bill of lading was 
signed for them. 

The plaintiffs gave notice to the defendant of the shipment of 
the 8000 barrels, and were ready to order the ship from its port 
of call to any port of delivery within the contract, and there 
to deliver to the defendant the 3000 barrels, and to take the 
300 additional barrels themselves, or to deliver to the defendant 
at any such port a quantity of 2750 barrels. (2) But the 
defendant refused to receive either the 3000 barrels, or any other 
quantity. 

The question is, were the plaintiffs, under those circumstances, 
ready and willing to deliver to the defendant a cargo of from 2500 
to 8000 barrels of petroleum within the contract ? 

We are of opinion that they were not. 

(1) By the charterparty, dated the 
11th of February, 1874, the vessel was 
chartered to carry about 3000 round ' 
barrels of petroleum from New York 


to Queenstown or Falmouth “ for 
orders, thence to a safe port in the 


The whole cargo of the 


The charterers to provide a full and 
complete cargo of refined petroleum in 
customary sized barrels. The bills of 
lading to be signed without prejudice 
to the charterparty. The charterer’s 
liabilities to cease as soon as the cargo 


United Kingdom, or to a safe port on 
the Continent between Havre and 
Hamburg, both included, or to a safe 
direct port as above, orders to be given 
on* signing bills of lading; one port 
only to be used, or as near thereunto 
as she can always float with safety.” 


was shipped, but the vessel to have a 
lien on the cargo for all freight, dead 
freight and demurrage. Vessel to go 
consigned to charterers’ friends at port 
of discharge. 

(2) As the mean between 2500 and 
3000 barrels. 
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LTindesnaess consisted of 3300 barrels, and therefore was in excess 
of the quantity ordered, and the plaintiffs cannot succeed unless 
the defendant was bound to accept a part of a cargo. We, how- 
ever, are of opinion that an agreement to sell a cargo is, according 
to the plain and natural meaning of the words, an agreement to 
sell the entire quantity of goods loaded on board a vessel on freight 
for a particular voyage. 

By the terms of the contract the seller engages to deliver to the 
buyer a cargo of petroleum of from 2500 to 3000 barrels at sellers’ 
option. We think that effect must be given to the term “ cargo,” 
as distinguished from the’ specified quantity, as, if the parties had 
intended otherwise, it would have been enough to specify the 
quantity without introducing the term “cargo” at all. 

Now, generally speaking, the term “cargo,” unless there is 
something in the context to give it a different signification, means 
the entire load of the ship which carries it, and it may fairly be 
assumed that when one man undertakes to sell and another to buy 
a cargo, the subject-matter of the contract is to be the entire load 
of the ship. And that such must have been the sense in which the 
term “cargo” is used in this contract is materially strengthened 
by the agreement that the vessel shall proceed to a port of dis- 
charge to be determined, within certain limits, by the buyer, 
shewing plainly that what was contemplated was that the vessel 
and its entire cargo were to be at his disposal. There are various 
reasons why a purchaser may wish to buy the whole quantity of 
goods loaded on board a particular vessel. Such a contract gives 
him the complete control of the vessel. It enables him to select 
the port of discharge, to appoint the place in the port at which 
the discharge is to take place, to be free from the inconvenience 
of other persons’ goods being unloaded at the same time with his 
own, and from the competition arising from other persons’ goods 
being ready for sale, at the same place, and at the same time, with 
his. 

It may be said that in this particular case the plaintiffs were 
ready to give the defendant the same advantages, or nearly the 
same advantages, as if the 3000 barrels had formed the entire 
cargo. We think, however, that though the refusal to accept the 
petroleum, looking to the offers made by the plaintiffs, may, under 
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the circumstances, have been an unhandsome proceeding on the 


‘Bonnowaan part of the defendant, the latter, in point of law, was not bound to 


Dean. 


accept it; nor can we enter into the question whether what the 
plaintiffs ‘offered was or was not a fair equivalent for what they 
contracted to do, or whether the defendant would or would not 
have suffered any substantial damage from not getting the entire 
cargo. It may be that the real reason why the defendant refused 
to receive the 3000 barrels was that the price of petroleum had 
fallen. Still, we think he was entitled, in point of law, to say, 
“The thing which you offered me was not the thing I agreed to 
buy, and, therefore, I will not take it.” 

It was argued that even though an agreement to buy the cargo 
of a particular named ship should amount to an agreement to buy 
the whole cargo, yet that an agreement to buy a cargo of from 
2500 to 3000 barrels of petroleum, no particular ship being 
named, would be satisfied by sending a quantity of from 2500 to 
3000 barrels in any one ship, although the ship might be filled 
up with other goods. We do not agree with this. We think that 
the reason why the precise quantity of petroleum to be sent is not 
fixed, and the seller has a margin of 500 barrels, is that he may 
have no difficulty in chartering a ship of the requisite size, and 
that he was not entitled without the defendant’s consent to place 
any additional cargo on board the ship. 


Judgment affirmed. 


Solicitors for plaintiffs: Mercer & Mercer. 
Solicitors for defendant: Johnson, Upton, & Budd. 
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{IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


DENNY, Appettant; THWAITES, ResponpEnt. 


Jurisdiction of Justices—Wilful or malicious Injury to Property—Surveyor of 
Highways—Removal of Obstruction and Nuisance to Highway—24 & 25 
Vick.c,, 97,18 ba. 


The respondent was the occupier of a residence which communicated with an 
adjoining highway by means of a gateway; an enclosed drain and brickwork 
were put down at the gateway for the purpose of convenient access to the respon- 
dent’s residence, and also for the purpose of allowing the free passage of water 
running by the side of the highway. The drain and brickwork, with the earth 
covering the same, formed a nuisance and obstruction to the highway. The 
appellant, being surveyor of highways for the parish within which the respon- 
dent’s residence was situate, took up and removed the drain and the brickwork, 
and in so doing damaged them. The appellant having been charged upon an 
information before justices with committing damage, injury, and spoil upon the 
respondent’s property, against the provisions of 24 & 25 Vict. c. 97, s, 52, they 
found that the appellant acted bona fide, but that he did not do the act com- 
plained of under a fair and reasonable supposition that he had a right to do it, 
and they convicted him of the offence charged :— 

Held, that the conviction was wrong, and that the information ought to have 
been dismissed ; for the appellant was not a private individual, but the surveyor 
of highways having a control over, and an interest in, the drains laid for carrying 
off the water, and that in dealing bona fide with the drains he was not guilty of 
wilful or malicious damage. 

Semble, that, as the appellant, according to the finding of the justices, acted 
bona fide, they ought, upon the facts stated, also to have found that he acted 
under a fair and reasonable supposition that he had a right to do what was 
complained of in the information. 

White v. Feast (Law Rep. 7 Q. B, 353) distinguished. 


CasE stated by four justices of the peace for the county of 


Norfolk, under 20 & 21 Vict. c. 43. 

At a petty session holden at Mundford on the 4th of January, 
1876, an information and complaint was preferred by the respon- 
dent, the Rey. William Thwaites, against the appellant, charging, 
under s. 52 of 24 & 25 Vict. c. 97 (1), that he, with R. Jarred, on 


(1) By 24 & 25 Vict. c, 97, s. 52, ment is hereinbefore provided, shall, on 
“Whosoever shall wilfully or mali- conviction thereof before a justice of 
ciously commit any damage, injury, or _ the peace, at the discretion of the jus- 
spoil to or upon any real or personal _ tice, either be committed to the common 
property whatsoever, either of a public gaol or house of correction, there to be 
or private nature, for which no punish- imprisoned only, or to be imprisoned 
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the 29th of December, 1875, at the parish of Northwold, did aid 
~ and abet Thomas Jackson, Edward Jackson, T. Bell, and W. 
Ellinor, in wilfully committing damage, injury, and spoil to and 
upon certain real property of a private nature, being the property 
of the said William Thwaites, to wit, certain draining pipes and a 
pathway, by removing the pipes, breaking one of them, and dig- 
ging up the pathway where the said pipes were laid, thereby doing 
damage and injury to an amount not exceeding 5/. 

At the hearing the following facts appeared from the evidence 
given on behalf of the respondent in support of the complaint. 

Before the year 1874 a gateway led from a highway to certain 
allotments situate at Whittington, an outlying district within the 
parish of Northwold. At this gateway was a four-inch wooden 
tunnel for water to pass. Some years previously the highway had 
been under the management of the trustees of a turnpike trust. 
About 1872 the gateway was made wider, and then the respondent 
gave two pieces of four-inch iron pipe to put in at each end of 
the wooden tunnel. In 1874 a church and a vicarage were built 
upon the allotments, and the gateway then formed the entrance to 
the vicarage. About that time, under the direction of the architect 
of the works, the wooden tunnel and four-inch iron pipes were 
removed, and instead of them some new six-inch pipes were laid 
down; a grating was put in flush with the gutter or drain at one 
end of the new pipes, and some brick-work was built at the other 
end. The respondent was the vicar. The appellant and C. 


and kept to hard labour for any term conviction, or within such period as 
not exceeding two months, or else shall the justice shall at the time of the 
forfeit and pay such sum of money not conviction appoint, the justice may 
exceeding five pounds as to the justice commit the offender to the common 
shall seem meet, and also such further gaol or house of correction, there to be 
sum of money as shall appear to the imprisoned only, or to be imprisoned 
justice to be a reasonable compensation and kept to hard labour, as the justice 
for the damage, injury, or spoil so com- shall think fit, for any term not excced- 
mitted, not exceeding the sum of five ing two months, unless such sums and 
pounds ; which last-mentioned sum of costs be sooner paid; provided that 
money shall, in the case of private nothing herein contained shall extend 
property, be paid to the party aggrieved to any case where the party acted under 

. and if such sums of money, to- a fair and reasonable supposition that 
gether with costs (if ordered) shall not he had a right to do the act complained 
be paid either immediately after the of.” 
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Jarred sent to the respondent the following notice, dated the 28rd 
of November, 1875 :— 
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“ We, the highway surveyors for the parish of N orthwold, request Pee ors: 


the road at the vicarage to be re-instated to its former level, and 
the watercourse by its side and in front of the said entrance be 
laid open as before, within ten days from this date : on your failing 
to do so, we shall send our own men to do it, and charge you with 
the expense.” 


The respondent did not comply with this notice. Upon the 
29th of December the appellant, Jarred, and four men, took up 
the pipes, brickwork, and grating; in so doing, one of the pipes 
was broken. 

For the appellant, witnesses were called to shew that the new 
pipes and the grating, with the earth covering them, formed an 
obstruction dangerous to the public using the highway, and that 
he bona fide believed he had a right to remove it. 

It was admitted that the appellant was one of the surveyors of 
the parish of Northwold, comprising the outlying district of 
Whittington, and it was agreed by both parties that there were 
not fifteen feet from more than one part of the brickwork, grating, 
drain, or tunnel, to the centre of the highway. 

The justices were of opinion, and found that, for many years 
there had been a drain or gutter by the side of the highway in 
question, and that it had formerly been under the control and 
management of the trustees of the turnpike trust, and afterwards 
of the surveyors of Northwold; that parts of the brickwork 
grating aud pipes forming the tunnel under the gateway leading 
from the public road to the respondent’s residence, not being in 
some places fifteen feet from the centre of the road, were encroach- 
ments upon the highway, and as such were obstructions and dan- 
gerous to the free passage thereof; that the appellant unlawfully 
and wilfully caused the digging up, breakage, and removal of the 
brickwork, grating, and pipes; that their jurisdiction was not 
ousted by the mere bona fide belief of the appellant that he had a 
right to do the act complained of; that the appellant, in order to 
obtain the removal of the encroachment or obstruction complained 
of, had a legal remedy by taking proceedings under 5 & 6 Wm. 4, 
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c. 50, s. 69 (1), or by indictment; and that the property in the 
brickwork, grating, and pipes, ‘and in the road next the respond- 
ent’s residence was in the respondent sufficiently to support the 
charge; and that the appellant did not do the acts complained of 
under a fair and reasonable supposition that he had a right to do 
them. ‘The justices convicted the appellant, and adjudged him to 
pay a penalty of 1s., and also to pay to the respondent the sum of 
£2, being a reasonable compensation for the damage and injury 
committed, and the sum of £4 ls. 6d. for costs, and in default of 
paying these sums, to be committed to Norwich Castle for the 


space of one day. 


The questions of law stated for the opinion of the Court were 


(1) By 5 & 6 Wm. 4 c. 50, s. 67, 
“the said surveyor, district surveyor, 
or assistant surveyor, shall have power 
to make, scour, cleanse, and keep open 
all ditches, gutters, drains, or water- 
courses, and also to make and lay such 
trunks, tunnels, plats, or bridges, as he 
shall deem necessary, in and through 
any lands or grounds adjoining or lying 
near to any highway, upon paying the 
owner or occupier of such lands or 
grounds, provided they are not waste or 
common, for the damages which he 
shall sustain thereby, to be settled and 
paid in such manner as the damages 
for getting materials in inclosed lands 
or grounds are herein directed to be 
settled and paid”: i.e., ins, 54. 

Sect. 68: “If any owner, occupier, 
or other person shall alter, obstruct, or 
in any manner interfere with any such 
ditches, gutters, drains, or watercourses, 
trunks, tunnels, plats or bridges, after 
they shall have been made by or taken 
under the charge of such surveyor or 
district surveyor, and without his 
authority and consent, such owner, 
occupier, or other person shall be liable 
to reimburse all charges and expenses 
which may be occasioned by reinstating 
and making good the work so altered, 
obstructed, or interfered with, and shall 


also forfeit any sum not exceeding 
three times the amount of such charges 
and expenses.” 

Sect. 69: “If any person shall en- 
croach by making, or causing to be 
made, any building, hedge, ditch, or 
other fence on any carriage-way or 
cart-way within the distance of fifteen 
feet from the centre thereof, every 
person so offending shall forfeit, on 
conviction, for every such offence any 
sum not exceeding 40s.; and the sur- 
veyor who hath the care of any such 
carriage-way or cart-way, shall, and he 
is hereby required to, cause such build- 
ing, hedge, ditch, or fence to be taken 
down or filled up at the expense of the 
person to whom the same shall belong; 
and it shall and may be lawful for the 
justices at a special sessions for the 
highways, upon proof to them made 
upon oath, to levy as well the expenses. 
of taking down such building, hedge, 
or fence, or filling up such ditch as 
aforesaid, as the several and respective 
penalties hereby imposed, by distress 
and sale of the offender's goods and 
chattels, in such manner as distresses. 
and sales for forfeitures are authorized 


and directed to be levied by virtue of 
this Act.” 
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(1.) whether the appellant was justified by the provisions of 5 & 6 


Wm. 4, c. 50, ss. 67, 68, or had he any other authority to cause — 


the digging-up, breaking, and removal of the brickwork, grating, 
and pipes: (2.) whether the mere fact that the appellant acted 
under a bona fide belief that he had a right to do the act com- 
plained of, was sufficient to oust the jurisdiction of the justices: 
(3.) whether the property in the brickwork, grating, and pipes, 
or in the said road, was sufficiently in the respondent to support 
the charge against the appellant or not. 

If the Court should be of opinion, with reference to the points 
raised in the foregoing questions, that the appellant was properly 
and legally convicted, then the conviction was to remain in full 
force and effect; but if the said Court should be of a contrary 
opinion, then the information and complaint was to be dismissed 
with costs to the appellant. 

The case was signed by the four justices, but one of them stated 
that he did not agree to all the above findings, (1) 


Noy. 17,18. OC. G. Merewether, for the appellant. The con- 
viction is wrong. The Court may look at the case as a whole, and 
may say upon all the facts whether the appellant was “ properly 
and legally couvicted.” The Court is not bound by the finding 
of the justices that the appellant did not act under a reasonable 
supposition of right; for it is admitted that he was acting bona 
fide. In his capacity as surveyor the appellant who represented 
the public was justified in what he did: Bagshaw v. Buaton Local 
Board (2); and he stood in a different position from a private 
person, who, for doing what was complained of, perhaps might be 
convicted under 24 & 25 Vict. c. 97, s. 52: White v. Feast. (3) 

A. L. Smith, for the respondent. The conviction is right. The 
justices have found, following the very words of the 52nd section 
of 24 & 25 Vict. c. 97, that the appellant did not act under a 
fair and reasonable supposition of right, and the question is not 
whether the weight of the evidence is in favour of that finding, 

(1) In the case as stated by the copies of several letters written by the 
justices the evidence given by the respondent, but the above are the only 
parties respectively at the hearing was facts necessary to be here inserted. 


set out at length, and it contained (2) 1 Ch. D. 220. 
(3) Law Rep. 7 Q. B, 353. 
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but whether the appellant was legally convicted. The animus of 
the appellant was purely a question for the justices, and they 
having decided that he acted malo animo, this Court is bound to 
uphold the conviction. Moreover, before the appellant acted as 
he did, he ought to have put in force against the respondent the 
69th section of the Highway Act. A surveyor acting indepen- 
dently of this statutory authority acts at his peril: Keane y. 
Reynolds. (1) 


Merewether, in reply. Keane vy. Reynolds (1) is only an autho- 
rity that the appellant would be liable civilly, and Mill y. 
Hawker (2) is to the same effect; but to make him criminally 
liable is very different, and would be a step beyond all previous 
authorities. Even civilly a surveyor has greater privileges than 
a private person, for he is entitled to notice of action. (3) At all 
events it is a doubtful question whether the appellant had or had 
not authority by virtue of his office to remove the drain and the 
brickwork, per Blackburn, J., in Mill v. Hawker (4): and this 
ground is sufficient to avoid the conviction, for the justices have 
jurisdiction only when the law has been clearly ascertained. 


Cur. adv. vult. 


Noy. 23. The judgment of the Court (Mellor, J., Cleasby, B., 
and Grove, J.), was delivered by 


Cieassy, B. This case raises a question of liability to prose- 
cution under the 52nd section of 24 & 25 Vict. c. 97 (Malicious 
Injury to. Property). The facts are stated and evidence set out at 
great length in the case. It is sufficient to say that the appellant 
was the surveyor of highways for a certain district, that he or his 
predecessor had put down a pipe of certain dimensions under the 
access from the highway to a dwelling-house, that certain persons, 
for improving the access to the house, had taken up this pipe and 
constructed a brick culvert of larger dimensions, thereby raising 
the level of the access, and that the effect of this was to raise the 


(1) 2 E. & B. 748. (3) By 5& 6 Wm. 4, c. 50, s. 109; 
(2) Law Rep. 9 Ex. 309; affirmed see Selmes v. Judge, Law Rep. 6 Q. B. 
Law Rep. 10 Ex. 92. 724, 


(4) Law Rep. 10 Ex. 92, at p. 96. 
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highway opposite to such an extent as to interfere with the con- 
venient use of the highway by the public, and so occasion a 
nuisance. The appellant gave notice to the respondent, who was 
the owner and occupier of the dwelling house, to abate the nuisance, 
which could not be done without removing the culvert, and upon 
this notice not being complied with, caused the ground to be 
broken up and the culvert to be taken up, and the culvert, in 
doing this, was broken and much damaged. 

The respondent therefore took proceedings under s. 52, treat- 
ing this as a wilful or malicious injury to his property, and the 
magistrates convicted the appellant. 

Under this conviction the magistrates might have committed 
the appellant to prison with hard labour for two months, or have 
fined him 5/., besides awarding compensation not exceeding 51. 
If the damage had been above Sl. the offence would have been a 
misdemeanor, and the punishment might have been two years’ 
imprisonment with hard labour. (1) 

The magistrates have found as a fact that the appellant did not 
act under a fair and reasonable supposition that he had a right to 
do the act complained of, in the terms of s.52. And the ques- 
tions put to the Court are: first, whether the appellant was justi- 
fied in doing the act complained of ; secondly, whether the mere fact 
of his acting bona fide was a sufficient answer to the complaint ; 
and, thirdly, whether the property in the brickwork, grating, and 
pipes was sufficiently in the respondent to support the charge. 


Upon the first question, viz. whether the appellant was justified ;, 


it was urged on behalf of the respondent that surveyors had no 
right to abate the nuisance until it had been found to be a nuisance 
to a highway by a competent authority, and the case of Keane v. 
Reynolds (2) was referred to. On the other hand, it was contended 
that the surveyor who represented the public stood in a different 
being to an amount exceeding five 


pounds, shall be guilty of a misde- 
meanor, and being convicted thereof, 


(1) By 24 & 25 Vict. c. 97, s. 51: 
“Whosoever shall unlawfully and 
maliciously commit any damage, in- 


jury, or spoil to or upon any real or 
personal property whatsoever, either of 
a public or private nature, for which 
no punishment is hereinbefore pro- 
vided, the damage, injury, or spoil 


shall be liable, at the discretion of the 
Court, to be imprisoned for any term 
not exceeding two years, with or with- 
out hard labour.” 

(2) 2 E. & B. 748. 
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position from a private individual, and that several authorities, if 
they did not shew that he had such a rightshewed at all events 
that it was a doubtful matter. Reference was made to the judg- 
ment in Keane v. Reynolds (1), in which it was said that a person 
acts at his peril (which means according as it turns out to be a 
highway or not) who abates a nuisance without a conviction, and 
also to a passage in the judgment of Blackburn, J., in Mill v. 
Hawker (2), in which he treats the matter as doubtful, and declines 
to express an opinion upon it. And chief reliance was placed upon 
the judgment of the Master of the Rolls in Bagshaw v. Buaton 
Local Board (3), in which that learned judge expresses a clear 
opinion that a surveyor who represents the public has a right to 
remove such an obstruction. Without in any way dissenting from 
the opinion of the Master of the. Rolls, we think it sufficient for the 
decision of this case that this is not an ordinary case of removing 
an obstruction, but it is the case of removing one of the drains or 
tunnels placed on the side of the highway instead of the ordinary 
gutter, which was so constructed as to interfere with the use of the 
road by the public. By s. 67 of the Highway Act (5.& 6 Wm. 4, 
c. 56) thé surveyor is empowered to make and cleanse all drains 
and to make and lay such tunnels as he may think necessary ; 
and by s. 68 if any person alters or interferes with such drains, 
tunnels, &c., he is liable to the cost of restitution and a penalty. 
The surveyor has in general the sole control over the drains, &c., 
by the side of the highway, and if the drain or tunnel is constructed 
so as to affect the use of the highway, he would be authorized to 
alter it. - 

There might be special circumstances under which a private 
owner might have an exclusive right to a particular drain, but such 
circumstances do not exist in the present case. A drain of proper 
size had been laid by the surveyor, and afterwards this had been 
taken up by the adjoining owner and a larger drain inserted, 
which caused the nuisance. It was certainly competent to the 
surveyor bona fide to remove this nuisance, and restore the original 
culvert, without coming within the peril of a conviction for a 
wilful or malicious damage, injury, or spoil to property. 


(1) 2B. & B. 748, (2) Law Rep. 10 Ex. 92, at p. 96, 
(3) 1 Ch. D. 220, at p. 224. 
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This decision does not in any way conflict with the case of 
White v. Feast (1), where it was held that in the case of a private 
person doing wilful damage to property, mere bona fides is not 
of itself a protection from the penalty of the statute. The de- 
cision follows from the words of s. 52. 

The ground of our decision is that the appellant is not a 
private individual, but the surveyor of highways having a control 
over and an interest in the drains laid for carrying off the water, 
and that in dealing bona fide with the drains he was not guilty of 
wilful or malicious damage. We only add, as regards the third 
question, that the owner.of the adjoining land only had a qualified 
property in the drains, &c., subject to the exercise by the surveyor of 
his control over them. 

We think it right to add that though the magistrates have 
found that the appellant did not act under a fair and reasonable 
supposition that he was justified, we think it so clear that if he 
acted bona fide he did act under such fair and reasonable supposi- 
tion, that if it had been necessary to decide the case on that ground 
we should certainly have remitted the case to the magistrates for 
further consideration. The finding referred to appears, from a 
statement made before us and not contradicted, to have been 
inserted in a casual manner, and it is not surprising that the 
magistrates were not unanimous as to the findings. 

According to the terms of the reference to us the information 
and complaint are dismissed with costs. 

My Brothers Mellor and Grove agree in this conclusion. 


Judgment for the appellant. 


Solicitor for appellant: 7. M. Wilkin. 
Solicitor for respondent: C. O. Humphreys. 


(1) Law Rep. 7 Q. B, 308, 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.] 


WOOD anv Orners v. BEARD, 


Landlord and Tenant—Construction of Demise—Lease void for Uncertainty— 
Tenancy from Year to Year—Statute of Frauds, s. 2—8 & 9 Vict. c. 106, 
8s, 2, 3. 


By a written instrument not under seal, and dated the 28th of February, 1872, 
W. purported to demise a messuage to the defendant as tenant from year to year, 
for so long as he should keep the rent paid, and as W. should have “‘ power to let 
the said premises ;” the rent reserved by the instrument was less than two-thirds 
of the annual value of the messuage. The defendant entered and paid rent 
quarterly :-— 

Held, that the instrument was void as a lease, first, on the ground of uncer- 
tainty ; secondly, on the ground that, not being within the terms of s. 2 of the 
Statute of Frauds, it ought to have been under seal pursuant to 8 & 9 Vict. 
c. 106, ss. 2 & 3. 

Heid, further, that the only estate vested in the defendant was a tenancy from 
year to year, 

Browne v. Warner (14 Ves. 156, 409) and In re King’s Leasehold Hsiates (Law 
Rep. 16 Eq. 521) distinguished. 


Case stated upon appeal from the county court of Kent, holden 
at Gravesend. 

1, This is an action commenced in the above county court on 
the 29th of March, 1876, to recover possession of a tenement 
under 19 & 20 Vict. c. 108, ss. 50, 51. 

2. By the particulars of demand the plaintiffs claimed possession 
of the house and premises known as No. 167, Windmill Street, 
Gravesend, with the outbuilding belonging thereto, known formerly 
as a skittle ground, in the rear of the said house, the defendant's 
interest, as tenant of the premises to George Wood deceased, 
being alleged in the particulars to have been determined by a 
notice to quit, and also to have expired. 

4, The action came on for trial on the 25th of April, 1876, 
when the plaintiffs put in an agreement under hand only between 
the defendant and the said George Wood deceased, which had been 
previously admitted and was as follows :— 


“An agreement made this 28th day of February, 1872, between 
George Wood, of Milton-next-Gravesend, Kent, brewer, of the one 
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part, and Alfred John Beard, of Gravesend, Kent, of the other 
part: The said George Wood doth hereby agree to let, and the 
said Alfred John Beard to hire and take as tenant from year to 
year, from the 25th day of March, 1872, the house and premises 
known as No. 167, Windmill Street, Gravesend, with the outbuild- 
ing belonging thereto, known formerly as a skittle ground, in the 
rear of the said house, at the yearly rental of 161. payable quar- 
terly. And the said George Wood doth hereby agree to let the 
said Alfred John Beard remain as tenant of the above-named pre- 
mises, so long as he, the said Alfred Johni Beard, keeps his rent 
paid, and he, the said George Wood, has power to let the said 
premises. Also the said George Wood doth likewise agree not to 
raise or increase the rental of the said house and premises during 
the tenancy of the said Alfred John Beard. Also the said Alfred 
John Beard doth agree to make all purchases of ale, beer, and 
porter (disposed or consumed on the said premises) at the public- 
house attached known by the sign of the Rose and Crown 
Tavern. And the said Alfred John Beard doth further agree to 
pay all rates and taxes, with the exception of the land and pro- 
perty tax. Witness the hands of the said parties the day and 


year first above written. 
“ Alfred John Beard, 


“per pro George Wood, 
“George Wood, junr. 
“ Witness, George Smith, clerk to Mr. George Wood, brewer.” 


5. With the exception of the said agreement, there was no evi- 
dence as to what the interest or estate of the said George Wood 
in the premises was. 

6. On the 24th of September, 1875, defendant was served with 
a notice to quit of that date, signed by the said George Wood de- 
ceased, to the following effect:—“To Mr. Alfred John Beard, of 
167, Windmill Street, Gravesend. I hereby give you notice to 
quit and deliver up possession of the house, with the outbuild- 
ings thereto and premises, with the appurtenances, situate at 
167, Windmill Street, in the parish of Gravesend, in the county 
of Kent, which you hold of me as tenant thereof, on the 25th day 


of March next.” 
7. The said George Wood died on the 12th of December, 1875. 
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8, All rent due by the defendant to the testator, George Wood, 


- was paid by the defendant quarterly up to the 29th of September, 


1875, and no rent had been accepted by the plaintiffs after that 
date; though it was admitted that a tender of the same as it be- 
came due at Christmas, 1875, and Lady Day, 1876, had been duly 
made by the defendant but refused by the plaintiffs. 

9, The said George Wood, by his will dated the 31st of Decem- 
ber, 1874, gave, devised, and bequeathed all and singular his real 
and personal estate (with some exceptions not applying to this 
case), unto the three plaintiffs, George Wood, William Browne 
Ferris, and Edward Hilder, their heirs, executors, administrators, 
and assigns, and appointed the three plaintiffs executors of his 
will. 

10. The will was proved in the principal registry of the Court 
of Probate on the 12th of January, 1876, by the plaintiffs William 
Browne Ferris and Edward Hilder, the plaintiff as Wood 
having renounced probate thereof. 

11. On the 27th of March, 1876, the defendant was served with 
a notice of that date signed by the three plaintiffs to the following 
effect :—“ To Mr. Alfred John Beard. We hereby demand of and 
require you forthwith to quit and deliver up possession of the 
house and premises known as No. 167, Windmill Street, Graves- 
end, with the outbuilding belonging thereto, known formerly as a 
skittle-ground, in the rear of the said house, which were held by 
you under a tenancy from the late Mr. George Wood, deceased, 
and which tenancy has expired and been determined ;” but the 
defendant refused to give up possession. 

12. The plaintiffs also proved by three witnesses, one a surveyor 
and auctioneer, and the other two house agents and auctioneers, 
that the annual value of the premises was from 40/. to 427. and no 
more, and also proved that in the present parochial valuation 
list for the purposes of the poor-rate, the premises were assessed 
at 28/. as the gross annual value and 23/. net rateable value; and 
that they were assessed at the same sums in the valuation list for 
January, 1871, when the defendant unsuccessfully appealed to the 
assessment committee against that assessment on the ground that 
it was beyond the gross annual value ; also that the premises were 
at first occupied by the defendant as dining-rooms, but recently 
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were underlet by him as a provision store, and had been shut up 


and unoccupied for the then last six weeks. 

13. It was contended on behalf of the defendant, that the de- 
fendant was entitled under the agreement to hold as long as he 
kept his rent paid, and the said George Wood had power to let; 
that it was incumbent on the plaintiffs to prove that the defendant 
had not kept his rent paid and that the power to let had ceased, 
and that they had not done so; that even if the lease were void at 
law, the Court could give effect to it as a Court of Equity; that 
the agreement was definite (videlicet) for as long as the defendant 
kkept his rent paid, and George Wood had power to let, and that 
the notice to quit was given before the death of the said George 
Wood the testator. 

14. It was contended on behalf of the plaintiffs, first, that 
whether by the first part of the agreement or by payment of rent, 
the defendant became a tenant from year to year, such tenancy 
was only a tenancy from year to year determinable by the usual 
half-year’s notice, and had been determined by the first notice to 
quit ; secondly, that the first part of the agreement distinctly 
stipulated for a tenancy from year to year, and that the subsequent 
clause, being inconsistent with this, was to be rejected as repugnant ; 
thirdly, that the document was void as a lease under the Statute 
of Frauds and 8 & 9 Vict. c. 106, from not being under seal, 
either because it was for more than three years, or that two-thirds 
of the rack-rent was not reserved; and that the defendant. had not 
given any notice of any counter-claim to have a lease under the 
equitable jurisdiction of the Court; fourthly, that the agreement 
was void for indefiniteness, vagueness, and uncertainty ; fifthly, 
that it expired on the death of the said George Wood, and that the 
second notice of the 27th of March had been served since his 
death. 

15. The judge decided that the term and interest of the defend- 
ant had not expired or been determined by the plaintiffs by a legal 
notice to quit; that the defendant was tenant from year to year, 
and for so long as he paid his rent and the testator, George Wood, 
had power to let, and that the defendant paid or tendered all his 
rent as it became due, and there was no evidence that the power 
of the said testator, George Wood, to let had ceased before the 
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notice to quit dated the 24th of September, 1875, was given to the 
defendant. The judge. gave judgment of nonsuit against the 
plaintiffs, with leave to them to appeal if such leave were 
necessary. 

16. The questions for the opinion of the Divisional Court of the 
High Court of Justice were, first, whether or not the tenancy of 
the defendant had expired or been determined by a legal notice 
to quit before the commencement of the action ; secondly, whether 
or not the tenancy of the defendant had been determined by the 
demand of possession dated 27th March, 1876, made by the 
plaintiffs ; thirdly, whether the defendant. was entitled under the 
agreement to hold so long as he kept his rent paid and the testator, 
George Wood, had power to let; fourthly, whether or not the 
tenancy of the defendant was binding on the plaintiffs, and con- 
tinued so long as the defendant kept his rent paid and they had 
power to let. 


Nov. 9, 10. H. Matthews, @.C. (Laxton with him), for the 
plaintiffs. First, since the nature of George Wood’s title does not 
appear upon the face of the instrument mentioned in the fourth 
paragraph, he must be taken to have been seised in fee: Cuthbert- 
son v. Irving (1); and the defendant, in effect, claims a freehold 
estate created out of that seisin, namely, a tenancy for life subject 
to the terms of the instrument; for a tenancy for life is valid 
although its existence depends upon the fulfilment of a condition, 
and although it may be determinable at will : Co. Lit.42a ; but this 
estate is void, for, since 8 & 9 Vict. c. 106, ss. 2, 3, no freehold 
interest can be conveyed without deed. Secondly, if the instru- 
ment amounts to a lease not exceeding three years it has ex- 
pired by effluxion of time; if it amounts to a lease for more than 
three years, it would have been void by the Statute of Frauds, 
ss. 1, 2, if not in writing, the rent being less than two-thirds the 
full improved value of the messuage; and now it is void pursuant 
to 8 & 9 Vict. c. 106, s. 3, it not being under seal. Thirdly, 
the words of the instrument, “so long as the said Alfred John 
Beard keeps his rent paid and the said George Wood has power 


(1) 4 H.& N. 742; 28 L. J. (Ex.) 306; in Ex. Ch. 6 H. & N. 135; 29 L. J. 
(Ex.) 485. 
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to let the said premises,” are repugnant to the demise from year 
to year and introduce an uncertainty, and therefore must be 
rejected: Say v. Smith (1); Doe d. Warner v. Browne (2); Fitz- 
Maurice v. Bayley. (3) Fourthly, the only interest vested in 
the defendant was a tenancy from year to year to be implied from 
payment of rent quarterly, and this interest has been determined 
by the notice to quit mentioned in the sixth paragraph. 

Rolland, for the defendant. First, the instrument is not void 
for uncertainty ; the maxim applies, Id certum est quod certum 
reddi potest, and the plaintiffs were bound to shew at least that 
the power of George Wood to let had ceased before the notice to 
quit was given on the 24th of September, 1875: it is probable 
that he was only tenant from year to year, and that the words 
were introduced to provide for the determination of his own 
interest. Weld v. Baxter (4) shews that the demise is not evidence 
of seisin in fee. Secondly, it follows from the reasoning in Davis 
v. Waddington (5) and Ashworth v. Hopper (6) that an estate of 
freehold was not granted to the defendant, and therefore no deed 
was required upon that ground. ‘Thirdly, even if the instrument 
were invalid as a demise, the defendant may hold under its terms, 
“so far as they are not at variance with the species of tenancy 
which the law under the circumstances creates,” per Maule, J., in 
Berrey v. Lindley. (7) Fourthly, at all events, if the instrument 
fails to carry out the intention of the parties, the defendant would 
in equity be entitled to the grant of a lease: Lester v. Foxcroft (8) ; 
Browne v. Warne (9); In re King’s Leasehold Estates. (10) And 
now, by the Supreme Court of Judicature Act, 1873, ss. 24, 91, a 
county court has power to give the same amount of relief as might 
have been formerly granted by the Court of Chancery. 


Matthews, Q.C., replied. 
Cur. adv. vult. 


Noy. 16. The following judgments were delivered :— 


CiEassy, B. This was an action to recover the possession of a 


(1) 1 Plowd. 269. (el C.P, Doers, 
(2) 8 East, 165. (7) 3 Man. & Gr. 498, at p. 514. 
(3) 9 H. L. C. 78, (8) 1 W. & T. (1 C. in Eq.) 768. 


(4) 1H. & N. 568; 26L. J. (Ex.) 112, (9) 14 Ves. 156, 409. 
(5) 7 Man. & Gr, 37. (10) Law Rep. 16 Eq. 521. 
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house which had been let by one George Wood to the defendant. 
On the 24th of September, 1875, Wood had‘served a notice to quit 
on the 25th of March following, and the question was whether, 
after the expiration of that notice, the defendant had any interest 
in the premises. 

The demise was by writing under the hand of Wood without 
seal, and purported to let the premises to the defendant as tenant 
from year to year from the 25th of March, 1872, and for so long 
as he continued to pay the rent and Wood had power to let; and 
there was a stipulation that the defendant should procure all the 
beer, &c., sold or consumed on the premises from a public house of 
Wood. It is set out at length in the case. The question was, 
having regard to the Statute of Frauds and the statute 8 & 9 
Vict. c. 106, s. 8, what is the effect of the instrument, and what 
interest did the defendant take under it? 

It will be observed that the stipulation, that the defendant 
shall not be disturbed in his tenancy so long as he pays his rent, 
has this qualification—so long as the landlord has power to let. 
These words, which put a qualification upon the interest intended 
to be created, cannot be rejected as of course. The plaintiffs relied 
upon the case of Doe d. Warner v. Browne (1), where it was held 
that a similar lease, so far as it created an interest beyond a 
tenancy from year to year, was void. This was before the statute 
of Victoria, which made a deed necessary for all leases exceeding 
three years, and rested upon this, that the interest created was a 
freehold one, so far as it was greater than a tenancy from year to 
year. 

The learned counse! for the defendant distinguished the present 
case on the ground that the continuance of the term did not 
wholly depend upon the will and act of the lessee, as in the case 
cited, in which case the uncertain interest would be a freehold one; 
but this was a qualification which introduced the will of the lessor, 
namely, his capacity to let depending, not necessarily upon his 
capacity at the time of the agreement, but capacity afterwards 
acquired; and it was suggested that the lessor might be, and 
indeed was, tenant from year to year himself. And, further, it 
was contended for the defendant that, whatever the legal interest 

(1) 8 East, 165. 
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of the lessee might be, he acquired, at all events, an equitable 


right to an extension of the term. And for this the decision of woop 


Lord Eildon was referred to when the same case came before him 
as that reported in 8 East, upon a bill for a specific performance 
by granting a formal lease. The case is reported 14 Ves.; and it 
appears that Lord Eldon overruled a demurrer to the bill for want 
of equity (p. 156), and that an injunction against the action was 
allowed, though what became of the suit, and whether the injunc- 
tion was continued, did not appear. (1) It should be noticed that 
the agreement in that case contained a clause that the tenant was 
to receive 40/. on a change of tenancy, and upon this Lord Eldon 
relied, upon both occasions when the case was before him, as shew- 
ing that a lease was necessary to carry into effect the intention of 
the parties. There is no such clause in the present agreement. 

Various other authorities were referred to, and, among others, 
particularly the case In re King’s Leasehold Estates (2), in which a 
person holding under a similar agreement was held entitled to 
compensation beyond his yearly tenancy, when the property was 
compulsorily taken. 

These authorities do not apply to the present case, by reason of 
the additional condition, “so long as the lessor has power to let.” 
It appears to me that this clause (which, as before observed, cannot 
be rejected as necessarily unmeaning, and the meaning of which 
can only be arrived at by conjecture) introduces an uncertainty, 
which makes it impossible to give effect to the lease as conferring 
any particular estate. This objection equally applies, whether the 
legal or equitable estate of the defendant is considered. 

Another objection was that, in addition to the rent, there was in 
this case a further consideration for the lease, namely, the pro- 
curing all the beer, &c., at the public-house of Mr. Wood, and that 
the other evidence shewed that less than two-thirds of the value 
was reserved, so that the case was taken out of the 2nd section of 
the Statute of Frauds, and though not within the Ist section of the 
Statute of Frauds, being in writing, the lease was void at law, by 
virtue of the statute of 8 & 9 Vict.c. 106, for not being under seal. 
It followed from this that the only legal estate of the defendant 
was that derived from the entry under the agreement or from the 

(1) 14 Ves, 409. (2) Law Rep. 16 Eq. 521. 
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yearly payment of rent, namely, a tenancy from year to year, 
and that the lease being void, there was nothing to give the defen- 
dant any equitable estate beyond his legal tenancy. 

It is unnecessary to consider other objections; but it seems 
clear that, if the defendant was entitled to any lease beyond the 
lease from year to year, the lease should contain a clause of for- 
feiture upon non-payment of rent and non-performance of cove- 
nants. In a lease from year to year, such a clause is unnecessary, 
because the landlord can always put an end to the tenancy by a 
six months’ notice. But if a lease were granted, it is by no means 
clear that it ought not to be in such a form as would make the 
discontinuing the use of the premises as a dining-room, and letting 
them as a provision store, followed by their being shut up, a 
forfeiture of the lease.’ This only shews, further, how undefined 
and uncertain the interest of the defendant was, except so far as 
it was an interest as tenant from year to year. 

As I think the only interest of the defendant was terminated by - 
the legal notice to quit (which is an answer to the first question), / 
it is unnecessary to say what would be the effect of the demand of 
possession after Mr. Wood’s death, if the notice had been inopera- 
tive. I do not think that a question arises in the present case 
what would be the result of a proper application for a specific per- 
formance of the agreement, as there is no counter-claim ; and the 
only question is, whether, upon the agreement as it stands without 
explanation, there is a defence to the action. 


Grove, J. I agree with the judgment delivered by my Brother 
Cleasby. I have only to add that the question as to the defend- 
ant’s right in equity to the grant of a lease does not arise before 
us, aS he has not given any notice of a counter-claim; and, as to 
this point, I express no opinion. 

Judgment reversed. 


Solicitors for plaintiffs: Walker, Son, & Field, for E. W. Bewley, 
Gravesend. 

Solicitor for defendant : Thomas Sismey, for Alfred Tolhurst, 
Gravesend. 
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[IN THE COURT OF APPEAL FROM INFERIOR COURTS.) 


SCOTT, Arrritant; LEGG, Responpent. 
Metropolitan Building Act, 1855 (18 & 19 Vict. c. 122), s. 27, r. 4, s. 28, r. 2— 
Addition to Building—Union of Buildings. 


By the Metropolitan Building Act, 1855, s. 27, rule 4, every warehouse or other 
building used for the purposes of trade or manufacture, containing more than 
216,000 cubic feet, shall be divided by party walls. By s. 28, rule 2, no buildings 
shall be united, if when so united they will be in contravention of the Act. Within 
the limits of the Act the respondent added to a building previously erected a new 
building without separating them by party walls; the addition was made by 
taking down one of the external walls of the old building, and then erecting the 
new building against the old one; the addition contaised less than 216,000 cubic 
feet, but the two buildings taken together contained more than 216,000 cubic 


feet :— 
Held, that the buildings had been united in contravention of the statute, and 


must be separated by a party wall. 


SPECIAL case stated pursuant to the Metropolitan Building Act, 
1855 (18 & 19 Vict. c. 122), ss. 106 and 107. 

A complaint was preferred by the respondent against the appel- 
lant, under s. 46 of the above-mentioned statute, charging that the 
appellant did complete the covering-in of a new building erected 
and united to the then present building, namely, the Anchor 
Brewery, Mile End Road, without a party wall, the buildings so 
united exceeding the cubical contents allowed by the Metropolitan 
Building Act above mentioned, and as required by s. 27, rule 4, 
and s. 28, rule 2, thereof. (1) 


(1) By the Metropolitan Building 
Act, 1855 (18 & 19 Vict. c. 122), s. 3, 


or other work made or done for any 
purpose, except that of necessary re- 


“¢ Builder’ shall apply to and include 
the master builder or other person em- 
ployed to execute or who actually exe- 
cutes any work upon any building.” 

Sect. 7 : “ With the exemptions here- 
inbefore mentioned, this Act shall apply 
to all new buildings; and whenever 
mention is herein made of any build- 
ing, it shall, unless the contrary ap- 
pears from the context, be deemed to 
imply a new building.” 

Sect. 9: “Any alteration, addition, 


pair not affecting the construction of 
any external or party wall, in, to, or 
upon any old building, or in, to, or 
upon any new building .after the roof 
has been covered in, shall, to the ex- 
tent of such alteration, addition, or 
work, be subject to the regulations of 
this Act; and whenever mention is 
hereinafter made of any alteration, 
addition, or work in, to, or upon any 
building, it shall, unless the contrary | 
appears from the context, be deemed to 
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Upon the hearing of the complaint before a metropolitan police 
magistrate the following facts were proved by the respondent and 
admitted by the appellant :— 

The appellant, the builder as defined by s. 3 of the Metropolitan 
Building Act, 1855, was also the clerk of the works to Messrs. 
Charrington, Head, & Co., of the Anchor Brewery, Mile End Road ; 
and the respondent is the district surveyor under the Metropolitan 
Building Act, 1855, of the hamlet of Mile End Old Town. 

The Anchor Brewery, to which the new building was an addi- 
tion, was an old building erected long before the passing of the 
above Act, in itself containing a greater number of cubic feet than 
that specified in s. 27, rule 4, and was not divided by party walls. 
The addition, which was roofed in, and which the appellant was 
making to the front of the old building, taken by itself, contained 
less than the before-mentioned number of cubic feet; but the old 
and new buildings taken together greatly exceeded that amount. 

It was contended by the respondent that a party wall should be 
made between the old and new buildings, because the old and new 
buildings were so united as to contravene s. 28, rule 2, of the 
above Act, and were, taken together, of larger cubical contents 
than that specified in s. 27, rule 4. 

It was contended by the appellant, first, that by s. 9 the opera- 
tion of the said Act as to alterations, additions, er other work 
made or done for any purpose in, to, or upon any old building 
was confined to the extent of such alterations, additions, or other 
works so made or done; secondly, that the enactment of s. 27 as 
to party walls was by s.7 confined to new buildings which exceeded 
the cubical contents mentioned in s. 27, rule 4; thirdly, that in 
the present case a new building having been added to an old 
building, they did not come within s. 28, which applied to the 
uniting of new buildings to each other. 


imply an alteration, addition, or work 
to which this Act applies.” 

Sect. 27, rule 4: “ Every warehouse 
or other building used either wholly or 
in part for the purposes of trade or 
manufacture, containing more than two 
hundred and sixteen thousand ‘cubic 
feet, shall be divided by party walls in 


such manner that the contents of each 
division thereof shall not exceed the 
above-mentioned number of cubic feet.” 

Sect. 28, rule 2: “ No buildings shall 
be united if when so united they will, 
considered as one building only, be in 
contravention of any of the provisions 
of this Act.” 
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The magistrate made an order on the appellant, commanding 
him to erect a proper party wall, so as to divide the new building 
from the old one, on the ground that the addition of the new 
building to the old brilding was a uniting of them within s. 28, 
rule 2, and that, therefore, the buildings taken together were in 
contravention of s. 27, rule 4. 

The questions of law for the opinion of the Court were, first, 
whether s. 28, rule 2, contemplated the union of a new with an 
old building, and whether, even if it should so contemplate a 
union, an addition such as appeared by the foregoing case was 
within the said section of the statute; secondly, whether the 
defendant was rightly convicted under s, 27, rule 4. 

If the Court should be of opinion that the said order was 
legally and properly made, and was valid, and the appellant was 
liable, then it was to stand; but if the Court should be of opinion 
otherwise, then the said complaint was to be dismissed. 


Nov. 18. Benjamin, Q.C. (Scott with him), for the appellant ; 
Meadows White (Biron with him), for the respondent. 
The arguments are sufficiently noticed in the judgment of 


the Court. 
Cur. adv. vult. 


Noy. 23. The judgment of the Court (Cleasby, B., and Grove, J.) 
was delivered by 

CireassBy, B. The question in this case was whether an addi- 
tion made to an old building after the passing of the Metropolitan 
Building Act (18 & 19 Vict. c. 122) required to be separated by 
a party-wall in order to comply with the Act. 

By the 27th section, any warehouse or building used for the 
purpose of trade, containing more than 216,000 cubic feet, must 
be divided by party walls, so that no part contains a greater cubic 
measurement; this only applies to new buildings; old buildings 
are not affected by the Act. By the 9th section any addition to 
an old building is, to the extent of such addition, to be subject to 
the regulations of the Act. 

The addition made by the appellant contained by itself Jess than 
216,000 cubic feet. It was made by taking down one of the external 
walls of an old building, which contained more than the contents 


Scorr 
, 
Lea. 
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mentioned and was not subject to the Act, and building it up to a 
certain distance, so that the old building and addition contained, 
of course, much more than the:measurement named. 

If the addition had contained more than the above contents, it 
was not disputed that it must comply with the Act, and have one 
or more party walls; but it was contended that, as, taken by itself, 
it contained less, the 9th section did not apply, and that there 
were no words in the Act which, fairly read, could include such a 
case. If the case had rested on the 9th section only, I should have 
felt great difficulty in holding that it extended to anything beyond 
the addition itself. 

But the main reliance of the respondent was placed on the 28th 
section, 2nd subsection, by which it is provided that no buildings 
shall be united if, when so united, they shall be in contravention 
of the provisions of the Act. It was powerfully urged, on behalf 
of the appellant, that this was intended to meet a different state 
of things from the present, namely, the making into one of two 
separate buildings whether new or old, and that it would be 
straining the language beyond what could be intended to make it 
apply to so different a subject as the addition to a former building. 
The answer to this argument is that the case comes within the 
mischief intended to be prevented, and that the following conse- 
quences will ensue from holding the rule not to be applicable to 
additions to old buildings. A man might have a building of less 
than the specified dimensions, and he might add a new building, 
also of less than those dimensions; and the two together, con- 
taining perhaps 400,000 cubic feet, would require no partition, 
though no such building existed before the passing of the Act. 
Also, if one wall of the brewery should be taken down and 
200,000 feet added, the owners might afterwards take down the 
three other walls and make further additions to the same extent, 
each under the specified dimensions, and so add 800,000 cubic feet 
without any partitions. It is certain this could not have been 
intended. It seldom happens that the framer of an Act of Parlia- 
ment or the legislature has in contemplation all the cases which are 
likely to arise, and the language therefore seldom fits every possible 
case. Whenever the case is clearly within the mischief, the words 
must be read so as to cover the case if by any reasonable construc- 
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tion they can be read so as to cover it, though the words may point 
more exactly to another case; this must be done rather than make 
such a case @ casus omissus under the statute. We think that the 
words may be read. as including not only the uniting buildings 
already constructed, but the adding a new building to an old one, 
and so uniting them together.. 

The appeal is therefore dismissed, and of course with costs, 

My Brother Grove agrees in this judgment. 


Judgment for the respondent. 


Solicitors for appellant: Loaley & Morley. 
Solicitor for respondent: William Wyke Smith. 


BULLOCK v. DUNLAP. 


Constable in Possession of stolen Goods—Metropolitan Police—Action for Detinue 
pending Application to a Magistrate—2 & 3 Vict. c. 71, s. 29. 


The plaintiff having been indicted for stealing goods and acquitted, a metropo- 
litan police constable, within a reasonable time after coming into possession thereof, 
applied to a magistrate, under s. 29 of 2 & 3 Vict. c. 71, to make an order with 
respect to the goods. The magistrate adjourned the hearing to a future day. 
After the application and before the day of hearing arrived the plaintiff brought 
an action against the constable to recover the goods :— 

Held, that the constable was protected by s, 29, and that the action could not 
be maintained. 


Writ issued on the 10th of April, 1876. The statement of 
claim alleged as follows: The plaintiff being, in October, 1875, in 
possession of a diamond ring and diamond pin as his own property, 
a metropolitan police constable arrested him upon a charge of 
stealing them, and took them from him. The plaintiff was after- 
wards taken before a metropolitan police magistrate, committed 
for trial, indicted, tried upon the charge, and acquitted. The 
constable delivered the jewelry to the defendant as his superior 
officer and as a superintendent of the metropolitan police, and 
the defendant converted it to his own use, and detains it from the 
plaintiff. The plaintiff claims a return of the jewelry, or its 
value, and damages for its detention and conversion. 

The statement of defence, dated the 11th of May, 1876, alleged 
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as follows (inter alia) :—After the plaintiff had been acquitted as 


alleged the jewelry was in the lawful possession of the defendant as 


a constable within 2 & 3 Vict.c. 71, s. 29, and the defendant being 
ignorant who was the rightful owner thereof, before the commencce- 
ment of this action and within a reasonable time after he became 
possessed thereof, duly applied to a magistrate then having juris- 
diction in that behalf under s. 29 of 2 & 3 Vict. c. 71, to make an 
order for the delivery of the jewelry to the party who should 
appear to be the rightful owner, or such other order as to such 
magistrate should seem meet. ‘The magistrate entertained and 
heard evidence in support of the application, end the plaintiff ap- 
peared before him and gave evidence in support of his claim. The 
magistrate afterwards adjourned the hearing of the application to 
a day which has not yet expired. The application is still pending 
before the magistrate, and no order has been made by him under 
s. 29. The defendant as such constable, and in the performance 
of his duty in that behalf, and not otherwise, detained and stil? 
detains the jewelry till an order has been made under s. 29. 
Demurrer to so much of the statement of defence as is above 


set out, and joinder therein. 


Talfourd Salter, Q.C. (L. Glyn with him), for the plaintiff. The 
defendant must rely on s. 29 (1) as affording him an absolute pro- 


(1) By s. 29 of 2 & 3 Vict. ¢. 71 
(An Act for regulating the Police 
Courts in the Metropolis), it is enacted 
“that if any goods or money charged 
to be stolen or fraudulently obtained 
shall be in the custody of any constable 
by virtue of any warrant of a justice, 
or in prosecution of any charge of 
felony or misdemeanor in regard to 
the obtaining thereof, and the person 
charged with stealing or obtaining pos- 
session as aforesaid shall not be found, 
or shall have been summarily convicted 
or discharged, or shall have been tried 
and acquitted, or if such person shall 
have been tried and found guilty, but 
the property so in custody shall not have 
been included in any indictment upon 


which he shall have been found guilty, 
it shall be lawful for any magistrate to 
make an order for the delivery of such 
goods or money to the party who shall 
appear to be the rightful owner thereof, 
or, in case the owner cannot be ascer- 
tained, then to make such order with 
respect to such goods or money as to 
such magistrate shall seem meet: Pro- 
vided always that no such order shal 
be any bar to the right of any person 
or persons to sue the party to whom 
such goods or money shall be delivered, 
and to recover such goods or money 
from him by action at law, so that 
such action shall be commenced within 
six calendar months next after such 
order shall be made.” 
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tection. But the circumstances do not bring him within that section. 
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If, indeed, the defendant before action brought had obtained a ma- Burzock 


gistrate’s order to deliver the goods to the party who appeared to 
be the rightful owner, or any “such order as to such magistrate 
should seem meet,” he might perhaps have been protected by 
s. 29. But the magistrate has made no order, and has adjourned 
the application. The reason is not stated in the pleadings, but it 
is no doubt for the very purpose that this action may be tried. If, 
therefore, the action is stayed or judgment given for the defend- 
ant on demurrer there is a deadlock, and the plaintiff has no 
means of ascertaining his rights. The defendant must bring him- 
self strictly within the statute, and nothing short of an “order” 
before action will protect. There is evidence for a jury of a 
“conversion”: Pilot v. Wilkinson. (1) A refusal to make an 
order under s. 40 does not bar the right of action: Dover v. 
Child. (2) 

Sir H. Giffard, S.G. (F. M. White with him), for the defendant. 
Sect. 29 assumes that the constable should have a reasonable 
time to make inquiry and apply to a magistrate, and as soon as 
he has applied s. 29 protects him. Independently of statute every 
person coming into possession of another’s goods is entitled to 
detain them for a reasonable time in order to ascertain the real 
owner: Vaughan v. Watt. (3) 

T’. Salter, Q.C., replied. 


CieEassy, B. (4) I think the statement of defence is a good de- 
fence to the action, and that the defendant is entitled to judgment. 

The case turns entirely upon s. 29 of 2&8 Vict.c. 71. What 
was the object of that section? It was to protect a person who 
is placed by virtue of his office in possession of the property 
of some other person to which he has no title himself. That is 
always a dangerous position for a man to be in, because, although 
he may take time to make up his mind what to do, he is eventu- 
ally bound by what he does, and makes himself. responsible if he 
does not deliver the property to the right person. The object of 


@) 20H. eG. 125 32 Lodo (Ex,) (3) 6 M. & W. 492. 
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this section obviously was to protect a constable from that difficulty 
and to enable him to go to the magistrate and say, “Tell me 
what I am to do with these goods which do not belong to me, and 
to whom I am to deliver them.” The section says it shall be 
lawful for the magistrate to make the order; and the person who 
obeys that order would be protected in obeying it without any 
reference to the title of the person claiming. That being so, 
under the circumstances of this case which comes within the Act, 
the defendant applies to the magistrate to know what he is to do 
with these goods. The application is not disposed of at the time, 
and the magistrate may indicate some idea in his own mind that 
the plaintiff, that is, the person who has been tried, is not the 
person to whom he ought to order the goods to be delivered up. 
It seems to be almost admitted that it would be impossible for 
him to maintain an action before the constable has had a reason- 
able time to apply toa magistrate. That being so, what difference 
can it make, the matter being in the hands of the magistrate, that 
some time elapses before he gives his decision? Is it possible to 
hold, in construing a clause of an Act of Parliament which is made 
for the protection of an officer, that he becomes responsible for 
the way in which the judge to whom he is to apply deals with the 
case, the matter being within the judge’s jurisdiction? A magis- 
trate may say, “I cannot dispose of this case now—I shall require 
some further consideration upon it, and proper persons to attend 
before me again.” I cannot but presume that a judge is influenced 
by right motives, and will deal with the case properly as long as 
it is pending before him. 

That being so, it appears to me that the defendant has done all 
that the Act calls upon him to do, to render up possession. There- 
fore he cannot be responsible because he is not able before the 
commencement of this action to relieve himself from the pos- 
session of these goods. 

Judgment for the defendant. 


Jan, 24, 1877. Against this judgment the plaintiff appealed, 
and the Court (Cockburn, C.J., Mellish, L.J., and Brett, J.A.) 
dismissed the appeal. 


Solicitors for plaintiff: Fisher & Co. 
Solicitors for defendant: Hilis & Ellis. 
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Ixy rE ARTHUR HEAVENS SMITH. 


Imprisonment for Debt—Debtors Act, 1869 (32 & 33 Vict. c. 62)—Crown Debt 
— Costs of Appeal to House of Lords—Estreated Recognizance. 


The appellant in an appeal to the House of Lords in a Chancery suit had, in 
conformity with the practice in such appeals, entered into a recognizance for the 
payment of the respondents’ costs if unsuccessful. The appeal was unsuccessful, 
and the appellant making default in payment of respondents’ costs, the recog- 
nizance was estreated, and the appellant was arrested under process from the 
Court of Exchequer :— 

Held, that the appellant was a debtor to the Crown in respect of such costs, and 
therefore that the Debtors Act, 1869, did not apply to the case, and the appellant 
was not entitled to be discharged from custody. 


A writ of habeas corpus had been obtained to bring up one 
Arthur Heavens Smith, a prisoner in the county prison of Glou- 
cester, under process issuing out of the Court of Exchequer upon 
an estreated recognizance. It appeared that the prisoner had 
been the appellant in an appeal to the House of Lords in a Chan- 
cery suit, and had, in conformity with the practice in such appeals, 
entered into a recognizance to the Crown for the payment of the 
respondents’ costs of the appeal if unsuccessful. The House of 
Lords gave judgment in the respondents’ favour, and the appellant 
had not paid their costs. The recognizance was consequently 
estreated, and the appellant was arrested under process, as before 
mentioned. 


Channell, on behalf of the prisoner, moved for his discharge 
from custody. The Debtors Act, 1869, not expressly mentioning 
the Crown, it must be admitted that that Act does not bind the 
Crown. But it is contended that this debt, though in form a 
Crown debt, is not so in substance, and that, therefore, the power 
of imprisoning in respect of such debt was taken away by the 
Act. It is only where the Crown is really and substantially 
interested that the Act does not apply. See Magdalen College 
Case (1); Rex v. Wright.(2) The recognizance is a mere security 
for the costs of the respondents. 

[Lorp Coteripex, C.J. Suppose, what would now in practice 


(1) 11 Co, Rep. 66 b. (2) LA. & E, 434. 
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be a monstrous supposition, but might not have been so absurd in 
the times gone by, that the Crown refused-to hand the money 
over to the respondents, how could it be compelled to do so ?] 

The statute 3 & 4 Wm. 4, c. 99, ss. 34-36, enables the parties 
interested in the case of any forfeited recognizances, if the com- 
missioners of the treasury refuse to pay over the money to them, 
to apply to the Court of Exchequer, who may order payment. 
The Crown is only in the nature of a trustee for the respondents. 
It is the invariable practice to pay over these sums of money to 
the party really interested, and by 3 & 4 Wm. 4, c. 99, which 
binds the Crown, such payment may now be enforced. 

C. 8S. C. Bowen, for the Crown. The Crown has no interest in 
this matter, except that the practice may be settled in accordance 
with law. It is contended, however, that this is a Crown debt in 
law. The recognizance is taken in the name of the Queen, and 
the money is due to her. It is true, of course, that in practice the 
Crown hands over the money to the party whose costs are so 
secured, but there is no legal obligation to do so. The statute 
3 & 4 Wm. 4, c. 99 has made no difference in this respect. The 
petition to the barons of the Exchequer provided for by that Act 
is made to them by virtue of the ancient functions of the Court 
of Exchequer, in relation to the charge of the royal purse and 
revenues. In this matter they only represent the Crown. There 
is no pecuniary obligation on the part of the Crown. 

Pritchard appeared for the respondents in the House of Lords. 

Crannell in reply. 


Lorp CoueripGE, C.J. I think this is clearly a Crown debt 
in law, and that consequently the Debtors Act, 1869, does not 
apply, and the power of imprisonment continues. 


Poutock, B., concurred. 
Rule to discharge the prisoner refused. 


Solicitors for applicant: Milne, Riddle, & Mellor. 
Solicitor for Crown: Solicitor to the Treasury. 
Solicitor for respondent: FB. J. Child. 
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_ [IN THE COURT OF APPEAL] 


THE MAYOR, ALDERMEN, AND CITIZENS OF THE CITY OF WOR- 
CESTER, Aprettants; THE ASSESSMENT COMMITTEE OF THE 
DROITWICH POOR LAW UNION, ReEsponpeEnts. 


Poor-rate—Mode of rating Property occupied by a public Body for public Pur- 
poses—Rateable Value ascertained by actual Profit—Occupier subject to 
statutory Restrictions. 


Where land is used for a public purpose, and the occupiers thereof are prevented 
by statute from deriving the full pecuniary benefit which it is capable of pro- 
ducing, the land is to be rated to the poor with reference to the amount of profit 
actually made, and not with reference to the amount which might be earned by 
the occupiers if they were not subject to restrictions. 

The local board of health for W. erected and occupied works for the purpose 
of supplying the inhabitants thereof with water. ‘The works were situate within 
the parish of C. In order to benefit the inhabitants of W., the local board made 
the scale of charges so low, as to leave a profit far less than would have accrued 
to a company carrying on the works as a commercial undertaking. In adopting 
the scale of charges above mentioned, the local board intended to carry out those 
provisions of the Public Health Act, 1848, the object of which was to insure a 
supply of water at a low price for sanitary purposes. The assessment committee 
of the D. union, within which the parish of C. was situate, by a valuation list 
assessed the local board at a rateable value of 1400/., based upon the amount 
which might have been earned by a trading company carrying on the waterworks 
for their own benefit; the local board claimed to be assessed at a rateable value 
of 540/., based upon the profit actually earned by them :— 

Held, affirming the judgment of the Court of Appeal from Inferior Courts, that 
the assessment at 14007. was wrong, and that the local board were liable to te 
assessed at 540/. only ; for, under the provisions of the Public Health Act, 1848, 
they could not make rates of an amount more than sufficient to enable them to 


maintain the waterworks, and they could be lawfully assessed only with reference, 


to the profit actually earned. 


SPECIAL case stated by order of Blackburn, J., bearing date 
July 25, 1874, under 12 & 13 Vict. c. 45, s. 11. 

1. The appellants are the mayor, aldermen, and citizens of the 
city of Worcester, who, being the council of the said city, are the 
local board of health and urban sanitary authority for the said city. 

2. The respondents are the assessment committee of the Droit- 
wich Union, in which the whole of the parish of Claines is situated, 
but which parish is partly in the city and partly in the county of 
Worcester. 
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3. In the year 1849 the Public Health Act, 1848 (11 & 12 
Vict. c. 63), was applied to thé city of Worcester, and the appel- 
lants became the local board of health for the city. 

4. In 1856 the appellants, in pursuance of the powers conferred 
by the before-mentioned statute, and for the purpose of supplying 
the sanitary requirements of the city, purchased certain land in 
that part of the parish of Claines which is situated within the 
municipal boundary of the city of Worcester, but which forms part 
of the Droitwich poor-law union, and is for poor-law purposes 
distinct and separate from the city of Worcester. 

5. On the land thus purchased the appellants erected water- 
works and a@ reservoir, which, with certain mains and pipes, ex- 
tending throughout the city of Worcester for the supply of water 
to the inhabitants, cost 30,0002. 

6. On the 2nd of March, 1858, the appellants duly fixed a rate of 
4d. in the pound per annum on the net annual value of the dwelling- 
houses and premises supplied with water for domestic use, clean- 
liness, and drainage, and an additional charge for water used for 
trade and other special purposes, and also a certain scale for water 
supplied by meter. In fixing the above-mentioned rate, the appel- 
lants took into consideration, not so much the profit to be made 
out of the water as a commercial speculation, as its value as a 
sanitary agent in preserving the health of the said city, and the 
necessity of bringing the supply within the reach of the poorest 
class of inhabitants, and in order to induce the inhabitants to dis- 
continue the private sources of supply ; and they accordingly fixed 
a price which has left but little profit above the actual cost of 
supply, but which has effected the object they had in view by pro- 
moting the general use of the water throughout the city. 

7. The price which the appellants actually charge for house- 
hold supply is only 4d. in the pound per annum upon the net an- 
nual value, and for houses the net annual value of which does not 
exceed 8/. per annum, they only charge two-thirds of that amount ; 
and when the rent of the houses includes the parochial rates, which 
is almost universally the case in the dwellings of the labouring 
class, 'the charge is only one-half, or 2d. in the pound per annum 
on the rateable value. Thus, a house let at 10/. per annum, the 
rateable value of which would be about 87. gets an unlimited 
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supply of water for 1s. 9d. per annum if the tenant pays the 
rates, and for 1s. 4d. per annum if the landlord pays them, while a 
house, the rateable value of which is 20/. per annum, gets all the 
water required for domestic purposes for 6s. 8d. per annum, and 
warehouses, shops, and offices, of the same rateable value, at 3s. 4d. 
per annum. 

8. The appellants have also a scale of charges for water supplied 
(not by meter) for trade purposes, e.g., to fishmongers, 10s, per 
annum ; greengrocers, 4s. per annum ; livery stables, 1s. per annum 
for each stall; washerwomen, 4s. per annum. 

9. The charges for supply by meter range from 3d. per 1000 
gallons for the largest quantities, and going up to 7d. per 1000 
gallons when the supply is less than 20,000 gallons per quarter, 
and this is the maximum charge. The above charges are to be 
taken as below those that would be charged by the appellants if 
they were an ordinary trading body. 

10. In 1866, the existing waterworks proving insufficient, the 
appellants purchased additional land at Barbourne, in the parish 
of Claines, and between the years 1867 and 1871 expended 
18,0007. in enlarging the then existing works. The said further 
sum of 18,0007. and the former sum of 30,0000. were raised by 
mortgage of the general district rates of the city of Worcester, 
repayable by annual instalments, extending over thirty years. 
The interest and instalments of principal payable in the year 
ending the 31st of August, 1873, amounted to 29767. Of the said 
sum of 48,0007. the sum of 37,2507, or thereabouts, has been ex- 
pended in the parish of Claines, 

13. On the 22nd of October, 1873, a new valuation list or sup- 
plemental valuation list for the parish of Claines was approved by 
the assessment committee of the Droitwich Union. The gross 
estimated rental of the waterworks and land of the appellants 
was therein stated to be 1750/., and the rateable value 14007. 

14, On the 17th of December, 1873, notice of objection and appeal 
against the said valuation list was served on the overseers and on 
the assessment committee, the principal and main ground of objec- 
tion being that the appellants were over-assessed or rated in 
respect of the gross estimated rental of the waterworks and land 
occupied by them in the parish of Claines. 
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15. The appellants failed te obtain any relief from the assess- 
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sessions against the poor-rates based on the said valuation list 
made on the 22nd of October, 1873, their principal ground of 
such appeal, and the only one now raised, being the same as 
above stated. 

16. By the accounts of the local board of health, which are 
annually audited, printed, and circulated in accordance with the 
Municipal Corporation Act, the Public Health Act, 1848, and the 
Local Government Act, 1858, it appears, as the fact is, that the 
whole net income derived from the said waterworks during the 
eight years previous to such appeal averaged about 651/. per 
annum, without any deduction having been made for rates, taxes, 
expenses of management, collection of water-rate, depreciation of 
plant and machinery, and other matters which in making out a 
commercial account would have been allowed for. 

Paragraphs 17 and 18 stated respectively the contentions for 
the appellants and the respondents, and are set out in the judgment 
of the Court of Appeal delivered by Mellish, L.J., as hereinafter 
mentioned. 

19. If the Court should be of opinion that the contention of the 
appellants is right, then the said rate is to be amended, and so 
much of the said valuation list as refers to the lands and works in 
question is to be cancelled; and the income that the appellants 
have actually received for the same shall be taken as the annual 
value thereof, and the said assessment shall stand at 600/. as the 
gross estimated value of the said land and works, and 540/. as the 
rateable value thereof as aforesaid. 

20. If the Court should be of opinion that the contention of the 
respondents is right, then the assessment of 1750/., as the gross 
estimated value, and 1400. as the rateable value, is to stand. 

22. The Court is to have power to draw inferences. 


Feb. 5. In the Court of Appeal from Inferior Courts. 

G. M. Dowdeswell, Q.C. (EH. J. Castle with him), for the corpora- 
tion of Worcester. The question is whether a municipal body 
performing a public duty in erecting and maintaining waterworks, 
and restricted as to the amount of their charges, ought to be 
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assessed at the same amount as a private company who are free 
from any restriction as to the amount which they may earn. It 
is submitted that the corporation are clearly limited as to the 
amount of their charges. The waterworks were constructed under 
the Public Health Act, 1848, s. 75 (1), and ss. 76, 77, and 78 of Assmesmmn 


(1) By the Public Health Act, 1848 
(1 & 12 Vict. c. 63), s. 75, “ the local 
board of health may provide their dis- 
trict with such a supply of water as 
may be proper and sufficient for the 
purposes of this Act, and for private use 
to the extent required by this Act ; and 
for those purposes, or any of them, the 
said local board may from time to time, 
with the approval of the general board 
of health, contract with any person 
Wwhomsoever, or purchase, take upon 
lease, hire, construct, lay down, and 
maintain such waterworks, and do and 
execute all such works, matters, and 
things as shall be necessary and proper ; 
and any waterworks company may con- 
tract with the local board of health to 
supply water for the purposes of this 
Act in any manner whatsoever, or may 
sell and dispose of or lease their water- 
works to any local board of health 
willing to take the same; and the said 
local board may provide and keep, in 
any waterworks constructed or laid 
down by them under the powers of this 
Act, a supply of pure and wholesome 
water, and the water so supplied may 
be constantly laid on at such pressure 
as will carry the same to the top story 
of the highest dwelling house within 
the district supplied.” 

Sect. 76: ‘If upon the report of the 
surveyor it appear to the local board 
of health that any house is without a 
proper supply of water, and that such 
a supply of water can be furnished 
thereto at a rate not exceeding two 
pence per week, the said local board 
shall give notice in writing to the oc- 
cupier, requiring him, within a time to 
be specified therein, to obtain such 


supply, and to do all such works as may 
be necessary for that purpose. And if 
such notice be not complied with, the 
said local board may, if they shall think 
fit, do such works, and obtain such 
supply accordingly, and make and levy 
water-rates upon the premises, not ex- 
ceeding in the whole the rate of two 
pence per week, in manner hereinafter 
provided, as if the owner or occupier of 
the premises had demanded a supply of 
water and were willing to pay water- 
rates for the same; and the expenses 
incurred by them in doing such works 
as last aforesaid shall be private im- 
provement expenses, and be recoverable 
as such in the manner hereinafter pro- 
vided.” 

Sect. 77: “‘The local board of health 
may, if they shall think fit, supply 
water from any waterworks purchased 
or constructed by them under this Act 
to any public baths or wash-houses, or 
for trading or manufacturing purposes, 
upon such terms and conditions, as may 
be agreed upon between the said local 
board and the persons desirous of being 
so supplied.” 

Sect. 78: “The local board of health 
may cause all existing public cisterns, 
pumps, wells, reservoirs, conduits, aque- 
ducts, and works used for the gratuitous 
supply of water to the inhabitants to be 
continued, maintained, and plentifully 
supplied with water, or they may sub- 
stitute, continue, maintain, and plenti- 
fully supply with water other such 
works equally convenient ; and the said 
local board may, if they shail think fit, 
construct any number of new cisterns, 
pumps, wells, conduits, and works for 
the gratuitous supply of any public 
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local board of health should confer a benefit upon the inhabitants 
of their district by a proper supply of water. It would be quite 
inconsistent with the object of the Act that the local board should 
derive any pecuniary advantage from the supply of water; and, 
therefore, they can only levy such rates as will enable them to pay 
the expenses of keeping the works in operation. The decisions 
in Mersey Docks’ y. Cameron (1) and Jones v. Mersey Docks (1) 
have established that property is not exempt from rateability 
merely because it is occupied for public objects ; and it is admitted 
for the purposes of the present case that the waterworks are to 
some extent liable to be rated; but the corporation of Worcester 
contend that as they are restricted by statute from earning the 
same profit which a trading company might have earned, they are 
rateable only in respect of the income actually derived from their 
occupation, which they are willing to take without further ques- 
tion as the proper basis for estimating their liability ; and Mayor 


baths or wash-houses established other- 
wise than for private profit or supported 
out of any poor or borough rates.” 

Sect. 88 relates to the mode of making 
special and general district rates. 

Sect. 98: “ Whenever and so long as 
any premises are supplied with water 
by the local board of health for the pur- 
poses of domestic use, cleanliness, or 
drainage, they shall make and levy, in 
addition to any other rate, a water-rate 
upon the occupier, except as hereinafter 
provided; and the rate so made shall be 
assessed upon the net annual value of 
the premises, ascertained in the manner 
hereinbefore prescribed with respect 
to the said special and general district 
rates,” 

Sect. 94; ‘‘The said water-rate shall 
be payable in advance; and whenever 
any person supplied with water under 
the provisions of this Act neglects to 
pay the water-rate due from him upon 


demand, the local board of health may 
prevent the water from flowing into 
the premises of the defaulter in such 
manner as they may think fit, and may 
recover the arrears due, together with 
the expenses of stopping the supply, in 
the manner hereinafter provided with 
respect to the recovery of rates made 
under the authority of this Act: pro- 
vided always that the stopping or cut- 
ting off any supply of water by the said 
local board under this enactment shall 
not relieve any person from any penalty 
or liability to which he would have been 
otherwise subject.” 

The Public Health Act, 1848, is re- 
pealed by s. 343 of the Public Health 
Att, 1875 (88 & 39 Vict. c. 55); but the 
sections of the latter statute, com- 
mencing at the 51st, contain enact- 
ments similar to those above set out. 

(1) 11 H.L. 0 448; 35 L. J. (M.C.) 
1 
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of Inverpool v. Overseers of Wavertree (1) is a clear authority in 
their favour. Moreover, it is a general principle of the law of 
rating that property must be assessed at its actual value, and not 
at the value which it might acquire if it were used in a different 
manner; thus, before the Rating Act, 1874, if the lessor of land 
reserved the right to kill the game thereon, the lessee was not 
rateable in respect thereof: Reg. v. Thurlstone. (2) 

[Fretp, J. Reg. v. Thurlstone (2) seems hardly consistent with 


(1) In the Court of Queen’s Bench. 
January 23, 1875. 


The Mayor of Liverpool, &c., Appel- 
lants; The Overseers of Wavertree, 
Respondents. 


Case stated under 12 & 13 Vict. 
c. 45, s. 11. 

By virtue of certain statutes the ap- 
pellants were empowered to supply 
water for domestic and other purposes, 
within certain limits, including therein 
the borough of Liverpool. Pursuant to 
their statutory powers they maintained 
waterworks in the township of Waver- 
tree. By the Liverpool Corporation 
Waterworks Act, 1862 (25 & 26 Vict. 
C. CVii.), Ss. 59, the corporation of Liver- 
pool were to estimate and fix the 
amount of money necessary for defray- 
ing the costs, charges, and expenses 
payable out of the Liverpool water ac- 
count for the year then current, and 
were to fix the rate in the pound at 
which the domestic water-rent was to 
be charged at such an amount as, re- 
gard being had to the several sources 
of revenue, would be sufficient in the 
aggregate to meet the estimated ex- 
penses payable out of the water account 
for the current year. The corporation 
were limited by the said Act from re- 
ceiving any more money from the con- 
sumers than was requisite to pay the 
above-mentioned expenses, and in this 
respect their income differed from that 
of an ordinary trading company, inas- 
much as it did not necessarily represent 
the full value of the use and enjoyment 


of the water to the consumers. One of 
the questions for the opinion of the Court 
was whether, in arriving at the gross 
annual value of the appellants’ water- 
works, the respondents ought to ascer- 
tain the gross receipts which the 
appellants might derive if they were 
a trading company earning a profit 
by water supply, and then make the 
statutory and proper deductions from 
the figure so obtained, or whether they 
were limited to the actual receipt. 


L. Williams, for the appellants, was 


stopped. 
Gully, for the respondents. 


Buacksurn, J. I think it clear that 
the appellants are right. The whole 
question turns on the rule given by 
the Parochial Assessment Act, which 
says the occupier is rateable at what a 
tenant from year to year will give as 
the rent, who takes the land subject to 
the same restrictions as those under 
which the appellants hold it. Now 
the tenant would only give such a rent 
as the restrictions imposed by statute 
would enable him to earn ; and the rate- 
able value is to be based upon that rent. 


Luss, J., concurred. 


Judgment for the appellants. 


(2) 1 E. & E, 502; 28 L. J. (M.C.) 
106. Reg. v. Thurlstone appears to 
have been doubted by Ceckburn, C.J., 
and Lush, J., in Reg. v. Batile Union, 
Law Rep. 2 Q. B. 8. 
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succor It is plain from the facts stated that no person or company 
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Assessment would carry on the waterworks as a commercial speculation under 

CoMMITTEE, Pan : : ‘ 
the restrictions imposed upon the corpcration, and this exempts 
the present case from the rule laid down in Reg. v. London and 
North Western Ry. Co. (3), that if several persons are willing to 
hire land of itself almost worthless, that is a circumstance which 
may be taken into account in enhancing its rateable value. 
Alison v. Monkwearmouth (4) is not in point for the present case ; 
and, moreover, it seems hardly consistent with Sunderland v. 


Sunderland. (5) 


Henry Matthews, Q.C. (A. R. Jelf with him), for the assessment 
committee. If the argument on behalf of the corporation were 
valid, it might have been successfully contended that they are not 
rateable at any amount in respect of the waterworks; but it is 
clear that they are rateable, for they have a beneficial occupation: 
Reg. v. Longwood (6); Reg. v. Kentmere (7); Mayor of Man- 
chester v. Overseers of Manchester (8); and they are only trustees 
for the inhabitants of Worcester, who will really bear the burden 
of the assessment: Reg. v. Longwood (9), per Coleridge, J., and 
Mayor of Liverpool v. Overseers of West Derby. (10) The corpo- 
ration are liable to be assessed to the same extent as a trading 
company. 

Dowdeswell, Q.C., in reply. 

Cur. adv. vult. 


Feb. 11. The judgment of the Court (Cleasby, B., and Field, 
J.) was delivered by 


Creaspy, B, The question in this case is not the rateability of 


(1) Law Rep. 4 Q. B. 276. (6) 13 Q. B. 116. 
(2) 6 BOG-S.505: S..C..88 LJ. oa(aaluQ.B.ool: 

(M.C.) 178. (8) 17 Q. B. 859; S. C. sub. nom. 
(8) Law Rep. 9 Q. B. 184. Reg. v. Mayor of Manchester, 21 L. J. 
(4) 4H.&B.18; 23 L. J.(M.C.) (MLC.) 160. 

tie CO) PL BOSE. Siileay pmeclls 


(5) 18 C. B. (N.S) 531; 84 L. J. = (10) 6 E, & B. 704; 25 L. J. (M.C.) 
(M.C,) 121. 112, 
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a public body in respect of premises occupied by them for public 
purposes. That question has been for some time settled; and it 
is not disputed that the appellants, who are the local board of 
health of Worcester, are liable to be rated in respect of water- 
works erected and occupied by them for the purpose of supplying 
the inhabitants with water. The question is, whether the rateable 
occupation is to be measured by the profits actually derived from 
the occupation, or by the profits which might be derived from it 
by a person or a company who occupied the works solely for the 
purpose of profit; the fact being that the corporation having in 
view the benefit of the inhabitants, have made the scale of rates so 
low as to leave a profit only of 6007. upon the rates actually re- 
ceived, after deducting the expenses connected with the providing 
the water, collection, &c., upon which amount they contend they 
ought to be rated: whereas the respondents contend that a trading 
company with the same powers of rating might have realised a 
net profit of 1750/., on which amount they say the rate ought to 
have been made. 

It seems to us that the respondents cannot maintain the rate 
which they contend for; and that the restrictions which are put 
by law upon a public body as to the profits derivable from the 
occupation of waterworks or gasworks, or other property of that 
description, must be regarded in considering the profitable occu- 
pation by that body. For example, if the local board was pro- 
hibited from charging more than 2d. a week on a dwelling- 
house, and the waterworks were so complete and the demand so 
great that a private trading company would be able to charge 6d. 
a house, we should feel no doubt whatever that the local board, 
whose duty it was not to let to a trading company, but them- 
selves to occupy, could only be rated upon the occupation and 
the rate which they were compelled to charge. This is not the 
present case, but only an illustration of a restriction put by law 
upon the value of the occupation, and the effect of it could not 
be disputed, and, indeed, was hardly disputed in the course of 
the argument. The hypothetical tenant, subject to no restriction, 
cannot represent the real occupier, who is by law subject to re- 
strictions. 

This conclusion would be well supported by the cases of Reg. 
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v. Metropolitan Board of Works (1) and Metropolitan Board of 


Commotion Works v. Overseers of West Ham (2), and is fairly borne out by the 
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opinion of Wightman, J., and Crompton, J., in Reg. v. Long- 
wood. (3) 

We were also referred during the argument to another case, 
Mayor of Liverpool v. Overseers of Wavertree (4), and it may be 
said to have been there expressly so decided. 

The only question, therefore, is, whether a public body exer- 
cising their powers properly for the benefit of the inhabitants, and 
making their rates bond fide for that purpose, and so regulating 
their conduct by the restriction, as it may be called, of acting in 
obedience to the Act of Parliament, can be properly represented 
for the purpose of rating by a hypothetical tenant acting under no 
such restriction. We are of opinion that they cannot. They only 
acquire the right to the rates by the Act of Parliament for the 
purpose of carrying the objects of the Public Health Act pro- 
perly into effect, and the profitable occupation which they in fact 
have is the only one which they can properly Have, and it would 
be strange to rate them, not in respect of what they can properly 
enjoy and do enjoy, but in respect of what they cannot properly 
enjoy and do not enjoy. We adopt the language of Lush, J.,in the 
before-cited case of Metropolitan Board of Works v. Overseers of 
West Ham (5), that the proper mode of estimating the profitable 
occupation is to take it as it actually is. 

No distinction was attempted to be made between the money 
derivable from the rates properly so called and that derived from 
agreements with tradesmen and manufacturers. The question 
above discussed was the only one argued before us, and it appears 
to us, for the reasons above given, that the contention of the ap- 
pellants is right, and that as the sum of 600/. properly represents 
the value of the profits actually had, the gross estimated rental 
ought to be reduced to that sum, and the rateable value to 5401. 


June 22. In the Court of Appeal. 


A. R. Jelf, for the assessment committee of the Droitwich Union, 


(1) Law Rep. 4 Q. B. 15. (4) See note, ante, p. 55. 
(2) Law Rep. 6 Q. B. 193. (5) Law Rep. 6 Q. B. 193, at pp. 197, 
(3) 17 Q. B. 871, at p. 883. 198. 
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J. J. Powell, Q.C., and E. J. Castle, were for the corporation of 1876 
Worcester. Cee 
The arguments were similar to those urged i in the Court below. Wonorsnen 
The following additional authorities were cited : Reg. v. Justices of 
Hull (1); Commissioners of the Leith Harbour and Docks v. Inspector Dooswion 
of the Poor. (2) COREE 
Cur. adv. vult. (8) 


Noy. 10. The judgment of the Court (Jamesand Mellish, L.JJ., 
and Baggallay, J.A.), was delivered by 


Me.uisy, L.J. The.question to be determined in this case is, 
on what principle the corporation of Worcester are to be assessed 
to the poor-rate in respect of a certain reservoir and waterworks 
situate within the Droitwich Union, which were erected and are 
maintained by the corporation under the provisions of the Public 
Health Act, for the purpose of supplying the city of Worcester 
with water. 

The corporation, as is stated in the 17th paragraph of this 
case, contend that the provisions of the Public Health Act contain 
the only authority for them to charge a water rate on consumers 
of water, and that such a rate only is authorized by the statute as 
might be reasonably expected to be necessary to defray the ex-. 
penses incident to the water supply, and that they have no autho- 
rity by the said Act or otherwise to receive any more money from 
the consumers than is required to pay the above-mentioned 
expenses: and, further, that as the inhabitants have, on the faith 
of the existing rates, adopted the water supply of the corporation 
and suffered their private resources to fall into disuse, without 
special causes it would be a breach of good faith to alter such 
rates: and that, therefore, the corporation are only rateable for 
the rent which a tenant from year to year would give for the land 
subject to the existing rates, and the same restrictions (if any) as 
those under which the corporation hold it, and not that which a 
tenant entirely unfettered might give. 

On the other hand, the assessment committee of the Droitwich 


(1) 4 E. & B. 29; 8. C. sub nom. (8) Quain, J., was present during 
Reg. v. Cooper, 28 L. J. (M.C.) 183. the argument, but died before the 
(2) Law Rep. 1 H. L., Se. 17, delivery of the judgment. 


60 


1876 


OF 
WORCESTER 
Vv 
Droitwich 
ASSESSMENT 
CoMMITTEE, 


EXCHEQUER DIVISION. VOL. II. 


Union, as is stated in the 18th paragraph of this case, con- 


~ tend that it is right to rate the corporation, in respect of the 
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waterworks in Claines (as directed by s.1 of 6 & 7 Wm. 4, c. 96), 
at an amount based uvon the rent which a tenant would give, with 
liberty to raise the price of water as he might think proper, so far 
as not restricted by law; that there were no restrictions by law in 
the present case, and that the fact, that the corporation in fixing 
their rates looked only to the benefit of the inhabitants and rate- 
payers of the city of Worcester, only transfers the advantage and 
benefit of the property from themselves to those inhabitants and 
ratepayers for whom they are trustees, and that it would be unfair 
that the inhabitants and ratepayers of the city of Worcester should 
enjoy this advantage and benefit at the expense of the parish of 
Claines and the rest of the Droitwich Union. 

It has been held by the Divisional Court of Appeal that the 
contention of the corporation is right, and we are of opinion that 
their decision ought to be affirmed. 

There are two questions to be considered: first, are the corpora- 
tion, according to the true construction of the Public Health Act, 
prevented from charging for the use of the water a larger sum 
than the sum they actually require for the maintenance and 
repair of the waterworks ? and, secondly, if they are, can they be 
rated as occupiers in respect of profits which the law does not allow 
them to earn? 

Now, with respect to the first question, we think that the cor- 
poration, in making a water-rate under s. 93 of the Public Health 
Act, are bound to make an estimate of the sum they actually 
require for the maintenance of their waterworks, and cannot 
legally levy a larger sum by a water-rate than the sum they so 
require. The 94th section makes the water-rate payable in 
advance, and enables the supply of any person who neglects to 
pay it to be cut off, and we think it cannot have been intended 
that the corporation should. charge any person more than his fair 
share of the sum which is required to maintain the waterworks. 
There is nothing in the case to prove that the 6511., which is 
stated to be on the average of eight years the whole net income 
the corporation have derived from the waterworks, was not the 
whole sum they required for the maintenance of the waterworks. 
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The question, then, is, whether, in applying the rule given by the 1876 
Parochial Assessment Act, the Court is to consider what rent a Corporation 
tenant from year to year would give for the reservoir and water- ,nonrer 
works who was subject to the same restrictions the corporation are sy 
subject to, or what rent a tenant from year to year would give Asszssmnr 
who was subject to no such restriction, and we are of opinion initia 
that the hypothetical tenant is to be a tenant subject to the re- 
'strictions. The case of Corporation of Inverpool v. Overseers of 
Wavertree (1) is directly in point, and we are of opinion that case 
was correctly decided. Blackburn, J., there says, “The whole 
question turns on the rule given by the Parochial Assessment Act, 
which says the occupier is rateable at what a tenant from year to 
year will give as the rent who takes the land subject to the same 
restrictions as those under which the tenant holds it.” This decision 
seems to us to be right on principle. An occupier of land is not 


rateable in respect of the whole profit derived from the land, but 
only in respect of the profit which he himself derives from the land. 
If there be a common in the possession of the lord of the manor, he 
is not rateable in respect of the profits derived by the commoners 
from the common, although in rating the lands of the commoners 
the fact of their lands being rendered more valuable by reason of 
the occupiers being entitled to a right of common is taken into 
account. So in the present case, the rent, anu therefore the rate- 
able value, of every house in Worcester is increased by reason of 
the occupier being entitled to cheap water from the waterworks of 
the corporation, and if the corporation in respect of the reservoir 
and waterworks were rated at the profit which a tenant under no 
restriction could get from the waterworks, the same profit would 
be rated twice over. If the waterworks were transferred to a 
tenant who was under no restriction as to the price he charged for 
water, the rateable value of the waterworks would be increased, 
but there would be a corresponding diminution of the rateable 
value of the premises supplied with the water. We may also 
observe that the reservoir by itself, without the power of connect- 
ing the reservoir with the houses by pipes running through the 
streets, is probably worth nothing, and certainly is not worth 6510. 
a year; and it is the same Act of Parliament which gives the 
(1) See note, ante, p. 55. 
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power to lay the pipes and therefore creates the value of the 


Corporation reservoir, which contains the restrictions on the amount of profit 
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which the occupiers of the reservoir can earn. Even in the case of 
the reservoirs of Public Companies, established by Act of Parlia- 
ment to supply towns with water, in estimating the rateable value 
of the reservoirs the Court only considers the amount of profit 
which the terms of their Act enable the company to earn, not the 
profits which the company might earn if Parliament had enabled 
the company to establish waterworks without restriction as to the 
price to be charged to consumers. So, also, in rating a railway, 
or any other work made under an Act of Parliament, the calcula- 
tion must always commence with the profits which are actually 
earned according to the terms of the Act of Parliament, not with 
the profits which might be earned if the company was unlimited 
in its charges. It follows, therefore, that according to the conten- 
tion of the assessment committee, the corporation are rateable in 
respect of their reservoir at a higher sum than a waterworks 
company established by Act of Parliament would be rateable, 
and are rateable on an assumption which not only is not true, 
but which cannot be true, that a tenant is in possession of a reser- 
voir with the monopoly of the supply of a particular town with 
water, and is unlimited in respect of his charges. 


Judgment affirmed. 


Solicitors for Mayor, &c., of Worcester: Church, Sons, & Clarke, 
for Thomas Southall, Worcester. 
Solicitors for Assessment Committee: Tucker & Lake. 
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[CROWN CASE RESERVED.] 
THE QUEEN v. KEYN. 


Jurisdiction — Central Criminal Court —Admiralty — Territorial Waters— 
Offence within Three Miles of English Coast—Manstaughter—15 Ric. 2, 
c. 3—28 Hen. 8, c. 15—39 Geo. 3, c. 37—4 & 5 Wm. 4, c. 36, s. 22-7 & 8 
Vict. c. 2. 


The prisoner was indicted at the Central Criminal Court for manslaughter. 
He was a foreigner and in command of a foreign ship, passing within three miles 
of the shore of England on a voyage to a foreign port; and whilst within that 
distance his ship ran into a British ship and sank her, whereby a passenger on 
board the latter ship was drowned. The facts of the case were such as to amount 
to manslaughter by English law :— 

Held, by the majority of the Court (Cockburn, C.J., Kelly, C.B., Bramwell, 
J.A., Lush and Field, JJ., Sir R. Phillimore, and Pollock, B.; Lord Coleridge, 
€.J., Brett and Amphlett, JJ.A., Grove, Denman, and Lindley, JJ., dissenting), 
that the Central Criminal Court had no jurisdiction to try the prisoner for the 
offence charged. 

By the whole of the majority of the Court, on the ground that, prior to 28 Hen. 
8, c. 15, the admiral had no jurisdiction to try offences by foreigners on board 
foreign ships, whether within or without the limit of three miles from the shore 
of England; that that and the subsequent statutes only transferred to the Com- 
mon Law Courts and the Central Criminal Court the jurisdiction formerly pos- 
sessed by the admiral; and that, therefore, in the absence of statutory enactment, 
the Central Criminal Court had no power to try such an offence. 

By Kelly, C.B., and Sir R. Phillimore, also, on the ground that, by the principles 
of international law, the power of a nation over the sea within three miles of 
its coasts is only for certain limited purposes; and that Parliament could not, 
consistently with those principles, apply English criminal law within those 
limits. 

Held, contra, by Lord Coleridge, C.J., Brett and Amphlett, JJ.A., Grove, 
Denman, and Lindley, JJ., on the ground that the sea within three miles of the 
coast of England is part of the territory of England ; that the English criminal 
law extends over those limits; and the admiral formerly had, and the Central 
Criminal Court now has, jurisdiction to try offences there committed although on 
board foreign ships. 

By Lord Coleridge, C.J., and Denman, J., on the ground that the prisoner’s 
ship having run into a British ship and sank it, and so caused the death of a pas- 
senger on board the latter ship, the offence was committed on board a British 
ship, and, therefore, the Central Criminal Court had jurisdiction. 


Case stated by Pollock, B. 

Ferdinand Keyn was tried at the April sittings of the Central 
Criminal Court for the manslaughter of Jessie Dorcas Young. 

On the part of the prosecution it was proved that Jessie Dorcas 
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1876 Young was a passenger by a British steamer called the Strathclyde, 
‘ue Qcezs from London to Bombay, and that when off Dover the Strathclyde 
rox | wasirun into by a steamer called the Franconia, whilst she was 
under the command and immediate direction of the prisoner; 
whereby the Strathclyde was sunk, and Jessie Dorcas Young was 

drowned. 

The Franconia was a German vessel, carrying the German flag. 
She sailed from Hamburg with the prisoner, who is a German, in 
command, and a crew of seventy-three, nearly all of whom were 
Germans, and a French pilot. She was carrying the mail from 
Hamburg to St. Thomas in the West Indies, and put into Grimsby 
to take on board an English pilot, whose duty it was to conduct 
her down channel as far as the South Sand light; after which she 
would proceed to and touch at Havre, where she would land the 
English pilot and the French pilot, whose duty it was to conduct 
her from off Dungeness to Havre; and thence go to St. Thomas. 

The Franconia had performed the same voyage six times. 

The point at which the Strathclyde was run down by the Pran- 
conta was one mile and nine-tenths of a mile S.S.E. from Dover 
pier-head, and within two and a half miles from Dover beach: 

At the close of the case for the prosecution, the counsel for the 
prisoner objected that the Court had no jurisdiction. The learned 
judge, without expressing any opinion, ruled that the Court had 
jurisdiction. 

Witnesses were called for the prisoner. The jury found him 
guilty. 

The question for the opinion for the Court for Crown Cases 

teserved was whether the Central Criminal Court had jurisdiction. 


May 6, 18. The case was argued before Kelly, C.B., Sir R. 
Phillimore, Lush, Field, and Lindley, JJ., and Pollock, B., by 
Benjamin, Q.C. (Cohen, Q.C., Phillimore, and Stubbs with him), for 
the prisoner; and by Sir H. Giffard, S.G. (Poland, C. Bowen, and 
Straight with him), for the prosecution. 


The Court being divided, the case was directed to be re- 
urgued. 


June 16, 17, 21, 22, 23. The case was again argued before 
Cockburn, C.J., Lord Coleridge, C.J., Kelly, O.B., Sir R. Phillimore, 
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Bramwell, Pollock, and Amphlett, BB., Lush, Brett, Grove, Den- 
man, Archibald (1), Field and Lindley, JJ. 
The arguments and the authorities cited sufficiently appear 


from the judgments. 
Our. adv. vult. 


Noy. 11, 13. The following judgments were delivered :— 


Sir R. Puiturmore. The prisoner was indicted at the Central 
Criminal Court for the manslaughter of Jessie Dorcas Young on 
the high seas, and within the jurisdiction of the Admiralty of 
England. : 

The deceased was a passenger on board the Strathclyde, a British 
steam-vessel bound from London to Bombay. 

This vessel, when at a distance of one mile and nine-tenths of 
a mile S.S.E. from Dover pier-head, and within two and a half 
miles from Dover beach, was run into by the Franconia, a German 
steamer, in consequence of which she sank, and the deceased 
woman was drowned. 

The Franconia was carrying the German mails from Hamburg 
to St. Thomas in the West Indies. 

The prisoner, being the officer in command of the Franconia, 
was convicted of manslaughter, but a question of law was reserved 
for this Court of Criminal Appeal. An objection was taken on the 
part of the prisoner that, inasmuch as he was a foreigner, in a 
foreign vessel, on a foreign voyage, sailing upon the high seas, he 
was not subject to the jurisdiction of any Court in this country. 
The contrary position maintained on the part of the Crown is 
that, inasmuch as at the time of the collision both vessels were 
within the distance of three miles from the English shore, the 
offence was committed within the realm of England, and is triable 
by the English Court. The case has been most ably conducted 
on both sides, and the Court has derived very great assistance 
from the arguments of counsel. 

Before I consider the principal question, whether the offence 
committed on board the foreign vessel be triable here, it may 
be well to take notice of a subsidiary contention put forward on 
behalf of the Crown, namely, that the person injured was on 


(1) Archibald, J. died after the argument, and before judgment was delivered : 
see post, p. 238. 
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board an English ship at the time when she received the injury 
which was the immediate and direct result.of the collision, and 
that in fact the offence was committed on board an English 
ship. It seems expedient to deal with this contention in the 
first place, because, if it be valid, the inquiry as to the juris- 
diction of the English Court over a foreign ship would be unneces- 
sary. I am of opinion that this contention cannot be sustained. 
Looking at the facts stated by the learned judge who tried the 
case, as well as the indictment, it appears that the prisoner had no 
intention to injure the Strathclyde or any person on board of her. 
He was guilty of negligence, and want of nautical skill, and of 
presence of mind in the management of his vessel, and thereby 
caused the collision, but the act by which the woman died was not 
his act, nor was it a consequence immediate or direct of his act. . 
He never left the deck of his own ship, nor did he send any missile 
from it to the other ship; neither in will nor in deed can he be 
considered to have been on board the British vessel. He can no 
more be considered by intendment of law to have been on board 
the British vessel than he would have been if his bad navigation 
had caused the Strathclyde to impale herself upon the Franconia, 
and so to sink. The jurisdiction of the English Court, therefore, 
cannot be founded on this contention. 

The administration of the criminal law of England was formerly 
distributed among two tribunals; the Court of oyer and terminer 
took cognizance of offences committed in the body of a county, the 
Court of the Lord High Admiral of those committed on the sea. 

A divisum imperium existed with respect to rivers and arms of 
the sea within the body of a county; each Court claimed concur- 
rent jurisdiction over these waters. 

Two statutes were passed for the purpose of reconciling these 
claims and for restricting the Court of the admiral to the high 
seas. 

The first of these two statutes, namely, the statute of 13 Rich. 3, 
ce. 5, entitled “What things the admiral and his deputy shall 
meddle,” enacts that,— 


“Forasmuch as a great and common clamour and complaints hath been often- 
times made before this time, and yet is, for that the admirals and their deputies 
hold their sessions within divers places of this realm, as well within franchise as 
without, accroaching to them greater authority than belongeth to their office, in 
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prejudice of our lord the king, and the common law of the realm, and in 1876 
diminishing of divers franchises, and in destruction and impoverishing of the ~---— - — 
common people, it is accorded and assented, that the admirals and their deputies ie pthc 
shall not meddle from henceforth of anything done within the realm, but only of Keyy. 

a thing done upon the sea.” Sir R. Phillimore. 


By 15 Rich. 2, ¢c. 3, entitled “In what places the admiral’s 
jurisdiction doth lie,” it is 

“ Declared, ordained and established, that of all manner of contracts, pleas, 
and quarrels, and all other things rising within the bodies of the counties, as well 
by land as by water, and also of wreck of the sea, the admiral’s Court shall have 
no manner of cognizance, power, nor jurisdiction ; but all such manner of con- 
tracts, pleas, and quarrels, and all other things rising within the bodies of 
counties, as well by land as by water, as afore, and also wreck of the sea, shall be 
tried, determined, discussed, and remedied by the laws of the land, and not 
before nor by the admiral nor his lieutenant in anywise, nevertheless, of the 
death of a man, and of a maihem done in great ships, being and hovering in 
the main stream of great rivers, only beneath the bridges of the same rivers nigh 
to the sea, and in none other places of the same rivers, the admiral shall have 
cognizance.” 

This adjustment of jurisdiction continued until the 28 Hen. 8, 
ce. 15, which transferred the jurisdiction to commissioners of oyer 
and terminer under the great seal, among whom was included the 
judge of the Admiralty Court, and ultimately this jurisdiction 
became regulated by the statutes 4 & 5 Wm. 4,c. 36, and 7 & 8 
Vict. c. 2, by the former of which statutes the Central Criminal 
Court was established. 

The jurisdiction which now exists over offences committed at 
sea is that which was once possessed by the Court of the admiral. 

The county extends to low-water mark, where the “ high seas” 
begin ; between high and low-water mark, the Courts of oyer and 
terminer had jurisdiction when the tide was out, the Court of the 
admiral when the tide was in. 

There appears to be no sufficient authority for saying that the 
high sea was ever considered to be within the realm, and, notwith- 
standing what is said by Hale in his treatises de Jure Maris and 
Pleas of the Crown, there is a total absence of precedents since 
the reign of Edward III., if indeed any existed then, to support 
the doctrine that the realm of England extends beyond the limits 
of counties. 

I am not aware of any instance, none was cited to us, of the 
exercise of criminal jurisdiction over a foreign vessel for an offence 
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committed when she was not within a port or harbour of the inland 
‘~ 


‘Tae Queen Waters of the realm. 


v, 
IKKEYN. 


Various statutes have been passed from time to time empowering 


sir R. Philimore. What may be called inland authorities, such as justices of the peace, 


coroners, and the Lord Warden of the Cinque Ports, to try offences 
committed at sea. Some clauses in the Merchant Shipping Act it 
may be necessary to refer to hereafter; but it may be stated here 
that no statute will be found to authorize the exercise of the 
criminal jurisdiction over a foreign vessel not in one of our ports 
or inland waters. | 

It being, then, in my opinion, clear that the jurisdiction to try 
this prisoner was not derived from the common law, or the statute 
law, or the law of the High Court of Admiralty, what law did 
render the English Court competent for this purpose ? 

As I understand the contention on behalf of the Crown, the 
answer is, international law; in other words, by the consent of all 
civilized states, England has become entitled to include within her 
realm a marine league of sea, and therefore has jurisdiction over a 
foreign vessel within that limit. 

It is, indeed, a most grave question whether, if this statement of 
international law were correct, nevertheless an Act of Parliament 
would not be required to empower the Court to exercise jurisdic- 
tion; but, waiving this consideration for the present, it becomes 
important in this view of the question to consider the sources from 
which we are to derive this doctrine of international law. 

Too rudimental an inquiry must be avoided; but it must be 
remembered that the case is one prime impressionis, of the 
greatest importance both to England and to other states; and the 
character of it in some degree necessitates a reference to first 
principles. 

In the memorable answer, pronounced by Montesquieu to. be 
réponse sans réplique, and framed by Lord Mansfield and Sir 
George Lee, of the British to the Prussian Government, 


“The law of nations is said to be founded upon justice, equity, convenience, 
and the reason of the thing, and confirmed by long usage.” 


It is more especially to this usage, as evidencing the consent of 
nations, that great judges, such, among others, as Lord Stowell and 
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Chancellor Kent, and great jurists of all countries, have continually —_ i876 
referred. - THE Quen 


“Tt has been contended,” Lord Stowell says, “that such a sentence is per- mae. 
fectly legal, both on principle and authority. It is said that on principle the sir R. Phillimore. 
security and consummation of the capture is as complete in a neutral port as in 
the port of the belligerent himself. On the mere principle of security it may 
perhaps be so, but it is to be remembered that this is a matter not to be governed 
by abstract principles alone; the use and practice of nations have intervened, and 
shifted the matter from its foundations of that species; the expression which 
Grotius uses on these occasions (placuit gentibus) is, in my opinion, perfectly 
correct, intimating that there is a use and practice of nations to which we are now 
expected to conform”: The Henrick and Maria. (1) 


With respect to “justice, equity, convenience, and the reason of 
the thing,” one particular class of authority has been much relied 
upon in the arguments of counsel, namely, the treatises of learned 
writers on law, and it is perhaps in this case especially important 
to assign a proper, and not an extravagant, value to these digests of 
the principles of public and international jurisprudence. 

“ All writers upon the Jaw of nations unanimously acknowledge 
it,’ was a fact that weighed greatly with Lord Stowell in the case 
of the Maria, which established the ean ae right of search. 

Mr. Wheaton says :— 


“Text writers of authority, shewing what is the approved usage of nations, or 
the general opinion respecting their mutual conduct, with the definitions and 
modifications introduced by general consent,” are placed as the second branch of 
international law”: Elem. of Int. Law, vol. i. p. 59. 


Lord Mansfield, deciding a case in which ambassadorial privi- 
leges were concerned, said that he remembered a case before 
Lord Talbot, in which he 


“ Had declared a clear opinion that the law of nations was to be collected from 
the practice of different nations and the authority of writers. Accordingly he 
argued and determined from such instances and the authority of Grotius, Bar- 
beyrac, Bynkershock, Wiquefort, &c., there being no English writer of eminence 
upon the subject.” 


Chancellor Kent says :— 


“In cases where the principal jurists agree the presumption will be very great 
in favour of the solidity of their maxims, and no civilized nation that does not 
arrogantly set all ordinary law and justice at defiance will venture to disregard 
the uniform sense of the established writers of international law”: Kent’s Com. 


WRONG ta Joy, IB) 


(1) 4 C. Rob. 54, 55.. 
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Ortolan (Dipl. de la Mer. 1,1, p. 74) has some very sensible 


“Tux Quuen remarks on this subject, which he thus conéludes :— 


Vo 
Keryn. 


“Ces publicistes ont non-seulement fourni, pour la gestion des affaires ex- 


Sir R. Phillimore, térieures, une branche de droit international, qui supplée aux lacunes des autres et 


avertit de leurs vices, mais ils ont méme contribué puissamment 4 la formation et 
i Pamélioration graduelle du droit international positif.” 


It is also the opinion of a very learned living jurist (Dr. Franz 
von Holzendorf, Encycl. der Rechtsw. IV. Das Europaische Vol- 
kerrecht, p. 985), that the usage and practice of international law 
is in great measure founded upon the tardy recognition of princi- 
ples which have been long before taught and recommended by the 
voice of wise and discerning men, and that thus the fabric of 
international jurisprudence has been built up. 

Of course the value of these responsa prudentum is affected 
by various circumstances; for instance, the period at which the 
particular work was written, the general reputation of the writer, 
the reception which his work has met with from the authorities 
of civilized states, are circumstances, which, though in no case 
rendering his opinion a substitute for reason, may enhance or 
derogate from the consideration due to it. 

With these preliminary observations, I proceed to inquire what 
is the nature and extent of the jurisdiction over the high seas, 
which international law confers upon or concedes to the sovereign 
of the adjacent territory. 

Whatever may have been the claims asserted by nations in 
times past—and perhaps no nation has been more extravagant 
than England in this matter—it is at the present time an un- 
questionable proposition of international jurisprudence, that the 
high seas are of right navigable by the ships of all states, 
Whether the reasons upon which this liberty of navigation rests 
be, as some jurists say, that the open sea is incapable of con- 
tinuous occupation and insusceptible of permanent appropriation, 
or, as other jurists say, that the use of it is inexhaustible, and, 
therefore, common to all mankind; or, whether it rests upon both 
these, or upon other reasons also, it is unnecessary to inquire, 
This liberty of navigation is a fact recognised by all civilized 
states. 


An important corollary of this proposition is that the merchant 
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vessel (with ships of war we are not now concerned) on the open _1876 
sea is subject only to the law of her flag, that is, the law of the ‘Tue Qurex 
state to which she belongs. Kun. 

The next proposition, though it be of an elementary kind, Sir B. Phitimore. 
to which attention should be drawn, is, that every state is entitled 
to exclusive dominion over its own territory, that is, not only 
over the soil and over all subjects, but over all foreigners commorant 
therein. 

“When,” says Marshall, C.J., “ private individuals of one nation spread 
themselves through another as business or caprice may direct, mingling indis- 
criminately with the inhabitants of that other, or when merchant vessels enter 
for the purposes of trade, it would be obviously inconvenient and dangerous to 
society, and would subject the laws to continual infraction, and the government 
to degradation, if such individuals or merchants did not owe temporary and 
local allegiance, and were not amenable, to the jurisdiction of the country”: 
Schooner Eachange v. McFaddon and Others. (1) 

The question as to dominion over portions of the seas inclosed 
within headlands or contiguous shores, such as the King’s Chambers, 
is not now under consideration. It is enough to say that within 
this term “territory” are certainly comprised the ports and 
harbours, and the space between the flux and reflux of tide, or the 
land up to the furthest point at which the tide recedes. But it is 
at this point that the difficulty presented by the case before us 
begins, and here the following questions present themselves for 
solution :— 

1. Is a state entitled to any extension of dominion beyond low- 
water mark ? . 

2. If so, how far does this territory, or do these territorial waters, 
as they are usually called, extend? 

3. Has a state the same dominion over these territorial waters 
as over the territory of her soil and in her ports, or is it. of a more 
limited character and confined to certain purposes ? 

With respect to the first of these questions the answer may be 
given without doubt or hesitation, namely, that a state is entitled 
to a certain extension of territory, in a certain sense of that word, 
beyond low-water mark. 

With respect to the second question, the distance to which the 
territorial waters extend, it appears on an examination of the 

(1) 7 Cranch’s Rep. (U.S.) 145. 
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authorities that the distance has varied (setting aside even more 
extravagant claims) from 100 to 3 miles, the present limit. 

Grotius may be said to be the first accredited writer who intro- 
duced the principle of limiting the dominion to the distance to 
which protection could reach it from the shore :— 


“ Videtur autem imperium in maris portionem eadem ratione acquiri, qua 
imperia alia, id est, ut supra diximus, ratione personarum et ratione territorii. 
Ratione personarum, ut si classis, qui maritimus est exercitus, aliquo in loco 
maris se habeat ratione territorii, quatenus ex terra cogi possunt, qui in proxima 
maris parte versantur, nec minus quam si in ipsa terra reperirentur ”: Grotius de 
Jure Belli et P., 1. 2, cap. ili. s. 13, s. 2. 


Bynkershoek, adopting this principle, pronounced “ potestatem 
terre finiri ubi finitur armorum vis” or (De Dom. Maris, c. 2) 
“ quousque tormenta exploduntur,” a phrase constantly repeated 
by subsequent jurists, but he carried the idea of dominium still 
further :— 


“Htenim transitum, quamvis inermem et innoxium, a domino recte prohiberi 
omnino est dicendum, licet rursus contradicat 6 Méyas (de J. B. et P. 1. 2, c. 18, 
n. 12)... . de terra marique illud ipse negat, sed nullo jure. Nemo, me invito, 
re mea recte utitur fruitur, alia est humanitatis, alia juris regula, ast longum 
esset id argumentum digne persequi. Sub conditione navigatio prohibebitur, 
quum maris usus, cetera concessus, in hac vel illa specie negetur; ut si quis 
piscari velit, si eo vel eo transmittere, si hac illacve merces portare, si non salu- 
tare, vel non eo, quo imperatum est, modo, si non vectigal solvere, ut que ejus 
generis sunt sexcenta hac enim recte imperat, qui imperat mari, seu extero, seu 
proximo”: Bynk. De Dom. Maris, ¢. iv. 


Wolff, writing later, in 1749 a.p., says (Jus Gentium, &c., 
s. 128) :— 


“ Partes maris a gentibus, que idem accolunt, occupari possunt, quousque 
dominium in visdem tuert possunt. Idem intelligitur de finibus et fretis. Etenim 
in istiusmodi maris partibus prope littora usus, qui in piscatione et collecticue 
rerum in mari nascentium, non in sola navigatione consistit, semper innoxius, 
cum mare regionibus maritimis vicem munimenti preebeat, ac ideo intersit acco- 
larum, ne cuilibet ibidem cum armatis navibus versari liceat.” 


Vattel (1), who borrowed largely from Wolff, and whom he often 
merely abridged, says :— 


“Tt is not easy to determine to what distance a nation may extend its rights 
over the sea by which itis surrounded. Bodinus pretends that according to the 
common right of all maritime nations the prince’s dominion extends to the dis- 
tance of thirty leagues from the coast. But this exact determination can only 


(1) Vattel’s Law of Nations, book i. chap. xxiii. sec. 289. 
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be founded on a general consent of nations, which it would be difficult to prove. 


Each state may on this head make what regulation it pleases, so far as respects ~ 


the transactions of the citizens with each other, or their concerns with the sove- 
reign; but between nation and nation all that can reasonably be said is, that in 
general the dominion of the state over the neighbouring sea extends as far as her 
safety renders it necessary and her power is able to assert it.” 


But this author draws an important distinction between the 
authority of a state over what has been called the maritime belt 
and the port or harbour. He says (1) :— 


“The shores of the sea incontestably belong to the nation that possesses the 
country of which they are a part, and they belong to the class of public things. 
If civilians have set them down as things common to all mankind (res com- 
munes), it is only in regard to their use, and we are not thence to conclude that 
they considered them as independent of the empire; the very contrary appears 
from a great number of laws.” Observe what follows: “ Ports and harbours 
are manifestly an appendage to, and even a part of, the country, and consequently 
are the property of the nation. Whatever is said of the land itself will equally 
apply to them, so far as respects the consequences of the domain and of the 
empire.” 


When Azuni wrote in 1796 his “Systema dei Principii del 
Diritto Maritimo,” he complained that the limit was still undecided 
(sempre combatiuto e non ancora deciso), and hoped the three 
miles distance would be agreed upon, as “ without doubt” it was 
the greatest distance cannon shot could ever be made to reach: 
vol. i., 67-68. 

Since this period, the three-mile belt of water has been adopted 
in treaties and conventions, though a longer distance is still 
claimed for purposes of protecting the revenue against smuggling. 

Chancellor Kent says (2) :— 


“Tt is difficult to draw any precise or determinate conclusion, amidst the 
variety of opinions, as to the distance to which a state may lawfully extend its 
exclusive dominion over the sea adjoining its territories, and beyond those por- 
tions of the sea which are embraced by harbours, gulfs, bays, and estuaries, and 
over which its jurisdiction unquestionably extends. All that can reasonably be 
asserted is, that the dominion of the sovereign of the shore over the contiguous 
sea extends as far as is requisite for his safety, and for some lawful end. A more 
extended dominion must rest entirely upon force and maritime supremacy. Ac- 
cording to the current of modern authority, the general territorial jurisdiction 
extends into the sea as far as cannon-shot will reach, and no farther, and this is 
generally calculated to be a marine league; and the Congress of the United 


(1) Vattel’s Law of Nations, book i. (2) Kent’s Com. vol. i. pp. 28, 29 
chap. xxiii. sec. 290. (ed. 1844). 
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States have recognised this limitation by authorizing the district courts to take 
cognizance of all captures made within a marine league of the American shores. 
The executive authority of this country in 1793 considered the whole of Dela- 
ware Bay to be within our territorial jurisdiction, and it rested its claim upon 
those authorities which admit that gulfs, channels, and arms of the sea belong to 
the people with whose lands they are encompassed. It was intimated that the 
law of nations would justify the United States in attaching to their coasts an 
extent into the sea beyond the reach of cannon-shot. 

“‘Considering the great extent of the line of the American coasts, we have a 
right to claim, for fiscal and defensive regulations, a liberal extension of maritime 
jurisdiction, and it would not be unreasonable, as I apprehend, to assume for 
domestic purposes connected with our safety and welfare, the control of the 
waters on our coasts, though included within lines stretching from quite distant. 
headlands, as, for instance, from Cape Ann to Cape Cod, and from Nantucket to 
Montauk Point, and from that point to the capes of the Delaware, and from the 
south cape of Florida to the Mississippi. It is certain that our Government 
would be disposed to view with some uneasiness and sensibility, in the case of war 
between other maritime powers, the use of the waters of our coast, far beyond 
the reach of cannon-shot, as cruising ground for belligerent purposes.” 


Mr. Wheaton says (s. 188) (1) :— 


“The reasons which forbid the assertion of an exclusive proprietary ‘right to 
the sea in general, will be found inapplicable to the particular portions of that 
element included in the above designations, 

“(1.) Thus, in respect to those portions of the sea which form the ports, 
harbours, bays, and mouths of rivers of any state where the tide ebbs and flows, 
its exclusive right of property as well as sovereignty in those waters may well be 
maintained consistently with both the reasons above mentioned, as applicable to 
the sea.in general. The state possessing the adjacent territory, by which these 
waters are partially surrounded and inclosed, has that physical power of con- 
stantly acting upon them, and at the same time of excluding at its pleasure the 
action of any other state or person which, as we have already seen, constitutes 
possession. .These waters cannot be considered as having been intended by the 
Creator for the common use of all mankind any more than the adjacent land 
which has already been appropriated by a particular people. Neither the mate- 
rial nor the moral obstacle to the exercise of the exclusive rights of property and 
dominion exists in this case. Consequently the state within whose territorial 
limits these waters are included has the right of excluding every other nation 
from their use,”—a very important test of dominium, I may observe 
in passing. The writer continues,—“ The exercise of this right may be 
modified by compact, express or implied ; but its existence is founded upon the 
mutual independence of nations, which entitles every state to judge for itself as 
to the manner in which the right is to be exercised subject to the equal reciprocal 
rights of all other states to establish similar regulations in respect to their own 
waters.” The learned writer, having thus spoken of contiguous 


(1) Wheaton’s International Law (Dana), pp. 188-190. 
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waters, continues (s. 189): “It may perhaps be thought that these con- 1876 
siderations do not apply with the same force to those portions of the sea which Tha Goran 
wash the coasts of any particular state, within the distance of a marine league, or v. 

as far as a cannon-shot will reach from the shore. The physical power of exer- § KEYN. 
cising an exclusive property and jurisdiction, and of excluding the action of other Sit B- Phillimore. 
nations within these limits, exists to a certain degree ; but the moral power may 

perhaps seem to extend no further than to exclude the action of other nations to 

the injury of the state by which this right is claimed. It is upon this ground 

that is founded the acknowledged immunity of a neutral state from the exercise 

of acts of hostility by one belligerent power against another, within those limits. 

‘This claim has, however, been sometimes extended to exclude other nations from 

the innocent use of the waters washing the shores of a particular state in peace 

and in war; as, for example, for the purpose of participating in the fishery, which 

is generally appropriated to the subjects of the state within that distance of the 

coasts. This exclusive claim is sanctioned both by usage and convention, and 

must be considered as forming a part of the positive law of nations.” 


In the valuable Traité des Prises Maritimes, published during 
the Crimean War (1855) (vol. i, p. 98), it is stated that the 
‘‘portée du canon” is recognised as the true limit of territorial 
waters. Lastly, Massé, in his recent edition of Le Droit Com- 
mercial dans ses rapports avec le Droit des Gens, observes :— 

That a state has not “la pleine propriété de la mer littorale: il a seulement 
juridiction sur cette partie de la mer: ‘ Quamvis in mare non sit territorium,’ dit 
Roceus (cent, 2, resp. 3, n. 10) ‘tamen in eo jurisdictio exercetur (3):’ ou plutét 
la propriété est grévée d’une servitude naturelle au profit de tous les peuples navi- 
gateurs. Cependant il en est autrement pour la péche, qui ne peut étre faite que 
par les habitants du littoral.” He then says:—‘ C'est, du reste, un point 
fort difficile 4 décider en théorie pure, que celui de savoir quelle est l’étendue do 
la mer littorale.” 

He proceeds to examine the different theories upon the subject, 
and concludes by adopting that of the cannon-shot or three-miles 
distance, but admits that a greater distance is claimed by some 
nations. 

The third question, though touched upon in the preceding cita- 
tions, remains to be substantively considered ; it is one of much 
importance, viz., whether, admitting that the state has a dominion 
over three miles of adjacent water, it is the same dominion which 
the possessor has over her land and her ports, or is it of a more 
limited character—limited to the purpose of protecting the ad- 
jacent shore, for which it was granted, and not extending to a 
general sovereignty over all passing vessels, and therefore not im- 
probably called ligne de respect? Pando, the Spanish jurist, 
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(following the authority and adopting almost the very words of 


‘Tue Queen Martens), observes (Elementos del Derecho Internacional, p. 155) :— 


v. 
Kevyn. 


“But we ought not to carry beyond certain limits what a writer calls the linea 


Sir R. Phillimore. de respecto. The meaning of this conventional phrase is that we should not do 


within this line anything that the government of the country has a right to pre- 
yent, as being an attempt on the property and security of the nation.” 


An authority relied upon by the counsel for the Crown was 
Loccenius de Jure Maritimo, chap. iv. (De imperio Maris, s. 5.) 
That author observes that some learned jurists have claimed a 
jurisdiction of two days’ journey from the coasts, others sixty miles, 
others one hundred ; and then he proceeds,— 


“ Alii strictius et brevius determinant; prasertim si mare interjacens eousque 
se non extendat: nimirum ut unicuique juxta sua littora competat dominium ; 
extra ea, quatenus classe locum occupavit, vel quousque ejus territorium juxta 
mare porrigitur. .... Communiter tamen delictum in mari particulari per- 
petratum in illa civitate vel republica puniri solet, ad cujus jurisdictionem 
mare spectat, cujusque portui locus ille maris propinquior est. . . . Sed si 
crimen in mari inter duas urbes eequaliter distantes commissum sit, ejus cogni- 
tio ad utramque per concursum jurisdictionis pertinebit ; quia delictum commis- 
sum est in confinio, quod est commune utriusque civitatis. Si vero eadem pars 
maris ad plures pertineat, illi omnes poterunt cognoscere; ita tamen ut sit pra- 
ventioni locus. Prvenire autem dicitur, qui delinquentem cepit in mari, licet 
alius judex prius cum citarit. ... .” 


Surely the extravagance of these propositions according to 
recognised modern international law carries with them their own 
refutation. 

It is right to mention here that the authority of Heineccius was 
properly cited by the counsel for the Crown as supporting his pro- 
position. The passage is,— 

“ Exteri, qui in territorio nostro sunt, sunt subditi temporarii; ita qui in mari 
nostro navigant. Hinc nullum est dubium quin puniria Belgis possit, qui in 
mari hoc australi piraticam exercuit, vel homicidium commisit, quamyis sit 
exterus.” (1) 

Another authority relied upon was Casaregis; that writer gives 
his opinion boldly :— 

“ Kandem prorsus jurisdictionem, qua princeps in terrestri suo territorio potitur, 
etiam habet in mari eidem suo terrestri territorio adjacente; nam totum illud 
mare, quod suo territorio usque ad centum milliaria, non interruptum ab juris- 


dictione alterius vicini principis, adjacet, non minus reputatur suum proprium 
territorium, quam tota terra in qua ipse regit ut dominatur.. .. .” 


(1) Heineccius, lib. ii. cap. iii. sec. xii. ad Grotium. 
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“Tdeoque in vim talis jurisdictionis potest Princeps Gabellas et Vectigalia in 
mari suo, suisque portubus imponere, easque 4 vehentibus merces per mare suum 
exigere . .. .; inibique navigationes permittere, vel prohibere, vel alias quas- 
cumque leges statuere, etsi adversus preescripta factum fuerit ; naves arrestare, 
ut merces confiscare valet... .” 


Casaregis then proceeds to state pretty broadly the extent of 
jurisdiction over foreigners in their territorial waters :— 

“Potest insuper omnes, ut guoslibet delinquentes in navibus, vel navigiis exist- 
entibus in illius portubus, vel ejus mari dicto suo territorio adjacente punire, 
quinimmo capitaneus, seu magister navis, vel cujuslibet navigii tales delinquentes 
eidem principi, vel ejus judici presentare ut per eum juxta illius leges puni- 
antur.. 

“Pariterque pro debitis civilibus ad instantiam creditorum potest naves 
sequestrari, vel arrestari facere ... .” 


With all respect for the opinion of Casaregis I must express my 
dissent from these propositions of international law ; they may be 
the logical and legitimate conclusions from the premiss that the 
adjacent waters are as much, and in as unlimited a sense, territory 
as the land, but if so, they prove the error of the premiss. 

The learned American writer, Mr. Bishop, appears also to think 
that this jurisdiction is exclusive and absolute, susceptible of no 
limitation not imposed by itself, and that over these waters foreign 
vessels have no right to pass if the implied licence under which 
they do so be withdrawn by the state: Criminal Law, I., sect. 76. 

A wuch juster description of the authority appears to me to be 
given by Lord Stowell (1) :— 


‘“‘ Thirdly, it is an observation of law that the passage of ships over territorial 
portions of the sea or external water is a thing less guarded than the passage of 
armies over land, and for obvious reasons, An army, in the strictest state of dis- 
cipline, can hardly pass into a country without great inconvenience to the in- 
habitants; roads are broken up, the price of provisions is raised, the sick are 
quartered on individuals, and a general uneasiness and terror is excited; but the 
passage of two or three vessels or of a fleet over external waters may be neither 
felt nor perceived. For this reason the act of inoffensively passing over such por- 
tions of water, without any violence committed there, is not considered as any 
violation of territory belonging to a neutral state ; permission is not usually re- 
quired ; such waters are considered as the common thoroughfare of nations, 
though they may be so far territory as that any actual exercise of hostility is 
prohibited therein.” 


The same principle is laid down in the case of the United States 
vy. Kessler (2), heard before the Circuit Court of the United States, 


(1) The Twee Gebroeders, 3 C. Rob, 352. (2) 1 Baldwin’s Rep. pp. 15, 17. 
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Pennsylvania. The defendant was indicted for robbery and piracy 


“Tur Queen on the high seas, on board a brig called L’Heldir, a foreign vessel, 


Vv 
Keyn. 


belonging exclusively to French owners, and sailing under the 


Sirk. Philtimore. French flag. Mr. Brewster, the counsel for the defendant, said 


that he had no evidence to offer. He stated his ground of 
defence :— 


“1, That the evidence had not made out a case of general piracy, but that the 
defendant, if guilty of anything, is guilty of a piracy, made so by the Acts of 
Congress. 

“2, That the power to define and punish piracy, given to Congress by the con- 
stitution, does not extend to any vessel under any flag but that of the United 
States, although the offender be a citizen of the United States; that this being a 
French vessel, and the defendant a mariner on board of her, he had, for the time 
being, expatriated himself, and if guilty of any offence, can be punished only by 
the laws of France; that there is no evidence that the defendant is a citizen of 
tne United States; that the vessel was not scuttled, nor the robbery committed 
within a marine league of the coast of the United States, and, if they were, yet 
the Acts of Congress do not make such acts piracy ; that the indictment is im- 
perfect and insufficient ; there is no averment that the vessel was American ; it 
ig necessary to aver that the defendant is an American citizen, and that the 
owners were Americans.” 


It was holden by the Court that the piracy was not piracy in 
the international sense, but by the Acts of Congress; and with 
regard to the second question, as to the offence having been com- 
mitted within a marine league of the coast, and therefore within 
the territory of the United States, the learned judge (Judge 
Hopkinson) expressed himself as follows :— 


“Tt is my duty to go on one step further on this subject; you will remark that 
this point becomes important to the prosecution only on account of the foreign 
ownership of this brig. Had she been American, then, the crime being committed 
on the high seas, it would have been immaterial whether it was within or without 
the marine league of the coast, either of this or any other country; but it is 
argued that although we may not have jurisdiction of an offence committed on 
the high seas on board of a foreign vessel at a greater distance than three miles 
from the shore, yet if it be within that distance we obtain a right to try and 
punish it, Iam not of this opinion. The jurisdiction of this Court is derived 
wholly from the Acts of Congress on this subject. The description of the place 
to which or over which it extends-is the high seas. If, then, the space within 
the marine league is not comprehended within this description, this Court has no 
jurisdiction over it; if it be comprehended, as it certainly is, then it is so because 
it isa part of the high seas in all respects and to all purposes the same as any 
other part of the high seas. Nothing is added to the jurisdiction of the courts of 
the United States by reason of the offence having been committed within this 
distance of their coast, nothing is taken from it by reason of its having been com- 
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mitted within the jurisdictional limits of a foreign government, within a marine 1876 
league of the shore, if done on the high seas, which are held to be any waters on 
the sea coast, without the boundaries of low-water mark. It follows from these 
principles that if this Court has no power under the Act of Congress to try and ‘ 
punish this offence committed on board of a foreign vessel on the ocean, it acquires Sir R. Phillimore. 
no such power because she was within a marine league of our coast when the 
offence was committed. The principle on which nations claim this extension of 
their authority and jurisdictional rights for a certain distance beyond their shores 
is to protect their safety, peace, and honour from invasion, disturbance, and insult. 
They will not have their strand made a theatre of violence and bloodshed by con- 
tending belligerents. Some distance must be assumed. It varies by different 
jurists from one league to thirty, and again as far as a cannon will carry a ball. 
Such limits may be well enough for their object, but would be extraordinary 
boundaries of the judicial power and jurisdiction of a court of law. 
“Tt is my opinion that whether this offence was committed within or without 
a marine league from the coast of the United States is of no importance to the 
question of the jurisdiction of this Court to hear and determine it ?” United States 
v. Kessler. (1) 


The following case deserves for several reasons attentive consi- 
deration. The judge, Sir John Nicholl, had been Queen’s Advo- 
cate during a great part of the French Revolution; he was well 
versed in international law, and had a high judicial reputation. 

In the case of Rex v. 49 Casks of Brandy (2), he observed : 


“ Again, it is said that there is no instance where the Admiralty has set up a 
claim ; but is there any instance where notice has been given to the Admiralty 
that the goods have been picked up and brought in from a considerable distance 
beyond low-water mark? These goods were picked up floating at sea, and carried 
either to Poole or Weymouth, and was it not the duty of the lord, or his steward, 
to give notice where goods had been brought in from beyond low-water mark ; 
for as to the right of the lord extending three miles beyond low water, it is quite 
extravagant as a jurisdiction belonging to any manor. As between nation and 
nation the territorial right may, by a sort of tacit understanding, be extended to 
three miles, but that rests upon different principles, viz., that their own subjects 
shall not be disturbed in their fishing, and particularly in their coasting trade and 
communications between place and place during war; they would be exposed to 
danger if hostilities were allowed to be carried on between belligerents nearer to 
the shore than three miles; but no person ever heard of a land jurisdiction of the 
body of a county which extended to three miles from the coast.” 


So Merlin, in his article on “ Mer,” (3) says :— 


“De toutes les choses qui sont communes aux hommes, il n’y en a point dont 
Yusage ait plus d’étendue et soit plus universel que celui des mers, puisquw’il est 


(1) 1 Baldwin’s Rep. pp. 34, 35. (2) 3 Hagg. Ad. pp. 289, 290. 
(3) Merlin, Rep. de Juris, vol. x. p. 135. 
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naturellement propre % toutes les nations. D’ou il suit, qu’aucun souverain n’s 
droit de s’attribuer ’empire de la mer. _ 

“ Mais la liberté d’user de la mer doit avoir des barnes, pour prévenir les in- 
convéniens qui auraient lieu si chacun en usait selon ses vues particuliéres: en 
effet, chaque souverain, étant bien fondé & défendre le commerce étranger dans ses 
possessions, et les garantir d’insulte ” [observe the reason of the jurisdic- 
tion conceded |,—“ peut empécher qu’on n’en approche qu’& une certaine 
distance. 

“Ce principe établi, il n’a plus été question que de convenir, entre les souve- 
rains, de la distance jusqu’d laquelle s’étendrait leur domination respective; et 
c’est 4 quoi ont pourvu les traités de paix et de commerce, qui ont fixé cette 
distance 4 deux lieues de la céte. Ainsi, au-del& de cette distance, la navigation 
doit absolument étre libre, et par conséquent étre exempte de toute visite de la 
part des commandans des garde-cétes ; mais, en deca, on est suspect de commerce 
clandestin et prohibé; c’est pourquoi on est sujet & étre visité, et méme a voir 
confisquer les marchandises et la navire,& moins qu’il n’y ait preuve qu’on n’a 
excédé la distance déterminée, que par force majeure.” 


The privilege of the three-mile belt, therefore, is granted, 
according to this author, for the purposes of self-defence against 
attacks in war and smuggling in peace. 

So M. Ortolan (1), in his chapter on “ Mer territoriale,” observes 
that the right of the state to the adjacent sea 


“ Est fondé sur son droit de défense ;” she cannot close these waters as 
she may close her ports, “le droit qui existe sur la mer territoriale n’est pas 
un droit de propriété; on ne peut pas dire que I’Etat, propriétaire des cdtes, soit 
propriétaire de cette mer.” He further says, “On sent que espace maritime 
soumis ainsi, non pas & un droit de propriété, mais 4 la souveraineté d’un Etat, 
doit étre nécessairement renfermé dans d’étroites limites. C’est & ce régime com- 
plet que répondent expressément la dénomination de mer territoriale, et la limite 
commune de la plus forte portée du canon.” (2) 


Bluntschli (3) seems to recognize the distinction in principle 
between the passing and the, so to speak, commorant ship. He says: 


“Les navires qui pénétrent dans les eaux d’un Etat étranger, jettent l’ancre dans 
un port étranger, remontent un fleuve, une riviere, etc., sont soumis 3 la souve- 
raineté de l’Ktat étranger, tant qu’ils restent sur le territoire maritime de ce dernier.” 
His note is: “ Les navires étrangers, comme les voyageurs étrangers, ne peuvent 
pas se soustraire 4 la souveraineté de l’Etat ou ils se trouvent, Cette souveraineté 
se fait sentir, aussi bien sur la mer dépendant du territoire, que sur la terre ferme ; 
il n’existe aucun motif @accorder des immunités aux navires étrangers. L’Etat 
étranger exerce donc la police sur tous les navires mouillés dans le port, et ses 
tribunaux sont compétents pour connaitre des procts civils, comme aussi des délits 


(1) Diplo de la Mer, vol. i. pp. 174, 175. (2) Diplo de la Mer, vol. i. p. 177. 
(3) Le Droit International Codifie, livre iv. §§ 819, 322. 
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ou contraventions des matelots étrangers, lorsque le navire se trouve dans les eaux 
qui dépendent du territoire:” § 319. 

“ Les navires qui se bornent & longer les cétes d’un Etat, dans la partie de la 
mer qui fait partie du territoire de ce dernier, sont soumis temporairement & la 
souveraineté de cet Etat, en ce sens, qu’ils doivent respecter les ordonnances mili- 
taires, ou de police, prises par lui pour la streté de son territoire et de la population 
cotitre.” And his note to this is: “ V. art. 302 et 310.—La juridiction de 
) Etat riverain ne s’étend, sur la ‘ mer voisine,’ que dans la mesure jugée nécessaire 
par la police et les autorités militaires. Le navire est, sous tous. les autres 
rapports, aussi libre que s'il se trouvait en pleine mer, c’est-&-dire qu'il est regardé 
comme une partie flottante des territoires de Etat dont il dépend:” § 322. 

The authority of Kaltenborn, which is certainly respectable, he 
writes in 1851, is directly in favour of the exemption of the 
passing vessel from the law of the state. [Endlich muss wohl 
davon als befreit ansehen die bloss voriibersegelnden Schiffe.] He 
differs from Heffter, inasmuch as Heffter applies the same ex- 
emption to vessels forced into port by stress of weather. Heffter 
appears to have changed his opinion to a certain extent on the 
question, but in the French edition of 1873, he expressly exempts 
from the territorial jurisdiction “les navires ne faisant que tra- 
verser les eaux qui coulent en avant d’un port:” Droit Inter. 
§ 72, v. 3. This author appears to have had in his mind the 
passage in the Digest, 1. v. t. 1. xix.: 

“Nam ubi sic venit, ut confestim discedat, et quasi a viatore, vel eo qui trans- 
vehebatur vel eo qui wapémAcr, emit, durissimum est, quotquot locis quis navi- 
gans vel iter faciens delatus est, tot locis se defendere.” 

The sound conclusions which result from the investigation of the 
authorities which have been referred to appear to me to be these :— 

The consensus of civilised independent states has recognised a 
maritime extension of frontier to the distance of three miles from 
low-water mark, because such a frontier or belt of water is neces- 
sary for the defence and security of the adjacent state. 

It is for the attainment of these particular objects that a 
dominium has been granted over this portion of the high seas. 

This proposition is materially different from the proposition 
contended for, namely, that it is competent to a state to exercise 
within these waters the same rights of jurisdiction and property 
which appertain to it in respect to its lands and its ports. There 
is one obvious test by which the two sovereignties may be dis- 


tinguished. 
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According to modern international law, it is certainly a right 
incident to each state to refuse, a passage to foreigners over its 
territory by land, whether in time of peace or war. But it does 
not appear to have the same right with respect to preventing the 
passage of foreign ships over this portion of the high seas. 

In the former case there is no jus transitus ; in the latter case. 
there is. 

The reason of the thing, that is, the defence and security of 
the state, does not require or warrant the exclusion of peaceable 
foreign vessels from passing over these waters; and the custom. 
and usage of nations has not sanctioned it. 

Consequences fraught with mischief and injustice might flow 
from the opposite doctrine, which would render applicable to a 
foreign vessel while in itinere from one foreign port to another, 
passing over these waters, all the criminal law of the adjacent 
territory. No single instance has been brought to our notice of 
the practical exercise by any nation of this jurisdiction. 

The authorities cited in order to shew that a foreign vessel is. 
subject to the laws of the foreign port which she enters appear to 
me inapplicable to the present case. 

A foreign merchant vessel going into the port of a foreign state 
subjects herself to the ordinary law of the place during the period. 
of her commorancy there ; she is as much a subditus temporaneus: 
as the individual who visits the interior of the country for the 
purposes of pleasure or business. 

It may be that the foreign state, influenced by considerations 
of public policy or by treaty obligations, chooses to forego the 
exercise of her law over the foreign vessel and crew, or exercises 
it only when they disturb the peace and good order of the port. 
This is the course which France has usually pursued; an illus- 
tration of it is furnished by the case cited from Dalloz (Juris Gen. 
1859, “Cour de Cassation,” pp. 88, 89), the result of which is. 
correctly stated in the marginal note. 


“Les batiments de commerce étrangers, stationnant dans un port frangais, 
sont soumis a la juridiction territoriale pour ce qui concerne les délits entre 
étrangers et notamment entre gens de l’équipage, dont la répression n’intéresse- 
pas exclusivement la discipline et administration intérieure du bord: C. Nap. 3; 
Ay. Cons. d’Et. 20 Nov. 1806.” 
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‘Tl en est ainsi, surtout, lorsque ces délits sont de nature a compromettre la 1876 
tranquillité du port, ou lorsque l’intervention de l’autorité locale a été réclamée.” = 


: ; Tux Queen 

I cannot entertain any doubt that in this country a foreign Kee 
sailor, complaining of the ill-treatment of his master on board a sirR, Painimore, 
foreign ship in an English port, would be entitled to the protection 
of an English court of justice. 

If, indeed, as has been contended, there be no difference between 
the jurisdiction by the adjacent state over vessels in ports and 
over passing and commorant vessels, then the whole criminal law 
of England was applicable to the crew and those on board the 
German vessel, so long as she was within a marine league of the 
English shore. 

The consequences of such a position of law appear to me, 
especially in the absence of any precedent, sufficient to render it 
untenable. 

There is yet another argument, already partially adverted to, 
which appears to me entitled to great weight in an English court 
of justice. 

Upon the subject of the three-miles belt of territorial water, 
Parliament has frequently legislated. It might perhaps be not 
impertinently asked, why, if these waters are territorial in the 
same sense as the land, and those who traverse them are already 
subject to the law. But, passing by this observation, it will be 
found on examination of the statutes that the provisions in them 
are either framed exclusively for British subjects and ships, or 
that they relate to the protection and peace of the state. 

The statutes are as follows :-— 

By the existing Customs Consolidation Act, 16 & 17 Vict. c. 10, and section 
212, it is enacted that, “If any ship or boat belonging wholly or in part to Her 
Majesty’s subjects, or having half the persons on board subjects of Her Majesty, 
shall be found or discovered to have been within four leagues of that part of the 
coast of the United Kingdom which is between the North Foreland, on the coast 
of Kent, and Beachy Head, on the coast of Sussex, or within eight leagues of any 
other part of the coast of the United Kingdom; or if any foreign ship or boat 
having one or more subjects of Her Majesty on board, shall be found or dis- 
covered to have been within three leagues of the coast of the United Kingdom, 
or if any foreign ship or boat shall be found or discovered to have been within one 
league of the coast of the United Kingdom, or if any ship or boat shall be found 
or discovered to have been within-one league of the Channel Islands, any such 


ship or boat so found or discovered, having on board or in any manner attached 
thereto, or having had on board or in any manner attached thereto, or conveying 
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or having conveyed in any manner, any spirits, &c., &c., then and in every such 
case the said spirits, &c. &c., and algo the ship or boat, shall be forfeited.” 

By 83 & 384 Vict. c. 90 (Foreign Enlistment Act), it is enacted, s. 2, “This 
Act shall extend to all the dominions of Her Majesty, including the adjacent 
territorial waters.” 

Sect, 14: “If, during the continuance of any war in which Her Majesty may 
be neutral, any ship, goods, or merchandize, captured as prize of war within the 
territorial jurisdiction of Her Majesty, in violation of the neutrality of this 
realm, or captured by any ship which may have been built, equipped, commis- 
sioned, or despatched, or the force of which may have been augmented, contrary 
to the provisions of this Act, are brought within the limits of Her Majesty’s 
dominions by the captor, or any agent of the captor, or by any person having come 
into possession thereof, with knowledge that the same was prize of war so 
captured as aforesaid, it shall be lawful for the original owner of such prize, or 
his agent, or for any person authorized in that behalf by the government of the 
foreign state to which such owner belongs, to make application to the Court of 
Admiralty for seizure and detention of such prize, and the Court shall, on due 
proof of the facts, order such prize to be restored.” | 

By 17 & 18 Vict. c. 104, part IX., s. 502, it is enacted, “The ninth part of 
this Act shall apply to the whole of Her Majesty’s dominions.” 

Ib., Part X., s. 517: “The tenth part of this Act shall in all cases, where no 
particular country is mentioned, apply to the whole of Her Majesty’s dominions.” 

Sect. 527: “ Whenever any injury has, in any part of the world, been caused 
to any property belonging to Her Majesty or to any of Her Majesty’s subjects, by 
any foreign ship, if at any time thereafter such ship is found in any port or river 
of the United Kingdom, or within three miles of the coast thereof, it shall be 
lawful for the judge of any Courts of record in the United Kingdom, or for the 
judge of the High Court of Admiralty, or, in Scotland, the Court of Session, or the 
sheriff of the county within whose jurisdiction such ship may be, upon its being 
shewn to him by any person applying summarily that such injury was probably 
caused by the misconduct or want of skill of the master or mariners of such ship, 
to issue an order directed to any officer of customs or other officer named by such 
judge, requiring him to detain such ship until such time as the owner, master, or 
consignee thereof, has made satisfaction in respect of such injury, or has given 
security, to be approved by the judge, to abide the event of any action, suit, or 
other legal proceeding that may be instituted in respect of such injury, and to pay 
all costs and damages that may be awarded thereon; and any officer of customs 
or other officer to whom such order is directed shall detain such ship accordingly.” 

By 18 & 19 Vict. c. 91, s. 21 (Merchant Shipping Act Amendment): “If 
any person, being a British subject, charged with having committed any crime or 
offence on board any British ship on the high seas or in any foreign port or 
harbour, or if any person, not being a British subject, charged with having com- 
mitted any crime or offence on board any British ship on the high seas, is found 
within the jurisdiction of any Court of justice in Her Majesty’s dominions, which 
would have had cognizance of such crime or offence if committed within the limits 
of its ordinary jurisdiction, such Court shall have jurisdiction to hear and try the 
case as if such crime or offence had been committed within such limits.” 


The foreign ship is not mentioned in this section, which is 
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therefore applicable only to British ships, because it is an esta- 1876 
blished principle as to the construction of a statute that it should Tax Queen 
be construed, if the words will permit, so as to be in accordance xy. 
with the principles of international law. - Sir R. Phillimore. 


By 25 & 26 Vict. c. 63, s. 54 (the Merchant Shipping Acts, &c., Amend- 
ment): “The owners of any ship, whether British or foreign, shall not, in cases 
where all or any of the following events occur,.without their actual fault or 
privity ” (here the different events are specified) “be answerable in damages in 
respect of loss of life or personal injary, either alone or together, with loss or 
damage to ships, boats, goods, merchandise, &c., to an aggregate amount exceeding 
15/. for each ton of their ship’s tonnage; nor in respect of loss or damage to 
ships, goods, merchandise, &c., whether there be in addition loss of life or per- 
sonal injury or not, to an” aggregate amount exceeding 8J. for each ton of the 
ship’s tonnage,” &c. 


Then in the same section there are two other provisions made 
concerning the measurement of foreign ships. 


By 36 & 37 Vict. c. 85, s. 16 (Merchant Shipping Acts Amendment), it is 
enacted, “In every case of collision between two vessels, it shall be the duty of 
the master or person in charge of each vessel, if and so far as he can do so with- 
out danger to his own vessel, crew, and passengers (if any), to stay by the other 
vessel until he has ascertained that she has no need of further assistance, and to 
render to the other vessel, her master, crew, and passengers (if any) such assist- 
ance as may be practicable and as may be necessary in order to save them from 
any danger caused by the collision; and also to give to the master or person in 
charge of the other vessel the name of his own vessel, and of her port of registry, 
or of the port or place to which she belongs, and also the names of the ports and 
places from which and to which she is bound. 

“Tf he fails so to do, and no reasonable cause for such failure is shewn, the 
collision shall, in the absence of proof to the contrary, be deemed to have been 
caused by his wrongful acts, neglect, or default.” 


So far the statute applies to all vessels, and then follows a sec- 
tion making the offence criminal, but especially confining it to the 


navigation of British vessels :— 
“Every master and person in charge of a British vessel who fails, without 
reasonable cause, to render such assistance or give such information as aforesaid 


shall be deemed guilty of a misdemeanor, and if he isa certificated officer an 
inquiry into his conduct may be held, and his certificate may be cancelled or 


suspended.” 
Then the statute continues with a provision as to civil actions 
applicable to all vessels :— 


Sect. 17: “If in any case of collision it is proved to the Court before which 
the case is tried that any of the regulations for preventing collision contained in 
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or made under the Merchant Shipping Acts, 1854 to 1873, has been infringed, 
the ship by which such regulation has been infringed shall be deemed to be in 
fault, unless it is shewn to the satisfaction of the Court that the circumstances 
of the case made departure from the regulation necessary.” 

We are now in effect and substance asked to extend the criminal 
jurisdiction confined by this statute to the masters of British vessels 
to the master of a foreign vessel. 

Upon the whole, I am of opinion that the Court had no juris- 
diction over this foreigner for an offence committed on board a 
foreign ship on the high seas, though within three miles of the 
coast; that he is governed by the law of the state to which his. 
flag belongs; and that the conviction cannot be sustained. 


Linpiey, J. In order to determine this case it is necessary to 
consider,—1. Whether that part of the high seas which adjoins 
the English coasts (and which for convenience may be called its. 
coast waters) is subject to the criminal law of England: If it is, 
then—2. Whether that law applies to foreigners when on board 
a foreign ship sailing over such coast waters; and if it does, to. 
what extent. 

The distance seawards from the shores of England to which its 
criminal law extends is not declared in any statute and has never 
been authoritatively decided. The question must therefore be in- 
vestigated upon principle. 

It is laid down in English law books of the highest authority 
that the seas adjoining the English coast are part of the realm of 
England, and are subject to the dominion of the Crown. (1) Indeed 
there is considerable authority (2) for saying that those seas are to- 
some distance part of the property of the Crown, subject to the 
right of the public freely to navigate them; but it is not neces- 
sary fur the purposes of this case to affirm this proposition to its 
full extent. It is sufficient to shew that the English criminal law 
extends over the seas in question. 

Lord Hale, in his Pleas of the Crown, expressly treats the sea 
adjoining the coast, though it may be high sea, as within the 

(1) Co, Lit, 206a, b; Hale de Jure Gann v. Free Fishers of Whitstable,. 


Maris, pt. i. c. 4; Com. Dig. Prerog. 11 H. L. C. 192; Foreman v. Same, 


balk Law Rep. 4 H. L. 266; see also 21 
(2) Hale, ubisupra; Gammelv.Com- & 22 Vict. c. 109, s. 2, as to mines 
missioners of Woods, &c., 3 Macq. 419; below low-water mark. 
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King’s realm of England. (1) He further says, “ Special commis- 
sions to hear and determine offences upon the coast, Secundum 
legem et consuetudinem regni Angliz, did often issue.” (2) 

In this passage he uses the word “coast ;” but it is plain from 
the context that he does not mean by “coast” the land next the 
sea, but the sea next the land. . 

It further appears from the same writer that the Court of 
Admiralty had jurisdiction to deal with certain crimes committed on 
the high seas out of the bodies of counties; and since 38 Edw. IIL, 
and until Lord Hale’s time, no other court in England took cogni- 
zance of crimes there committed. The jurisdiction thus exercised 
does not appear to have been limited as regards distance from the 
shore. 

By the statute 28 Hen. 8, c. 15, which was passed in order to 
remedy certain defects in the practice and procedure of the Court 
of Admiralty in criminal cases, it was enacted (s. 1) :— 

“That all treasons, felonies, robberies, murders, and confederacies hereafter to 
be committed in or upon the sea, or in any other haven, river, creek, or place 
where the Admiralty or admirals have or pretend to have power, authority, or 
jurisdiction, shall be inquired, tried, heard, determined, and judged in such 
shires and places in the realm as shall be limited in the king’s commission or 
commissions, to be directed for the same in like form and condition as if any such 
offence or offences had been committed or done in or upon the land :” and (s. 2) 
“that such persons to whom such commission or commissions shall be directed, 
or four of them at the least, shall have full power and authority to inquire if such 
offences and every of them by the oaths of twelve good and lawful inhabitants in 
the shire, limited in their commission in such manner and formas if such offences 
had been committed upon the land within the same shire; and that every in- 
dictment found and presented before such commissioners of any treasons, felonies, 


robberies, murders, manslaughters, or such other offences, committed or done in 
or upon the seas, or in or upon any haven, river, or creek, shall be good and 


effectual in the law.” 

I do not understand this statute as extending the jurisdiction of 
the commissioners appointed under this statute, either over a 
larger district or over a larger or different class of persons than 
there was jurisdiction over before. But the statute shews that, 
both as regards distance from the shore and as regards persons, the 
jurisdiction to punish crimes on the high seas was as wide as it 
could be; and the statute did extend the jurisdiction of the com- 


(1) See vol. i. p. 154, and vol. ii. pp. 12-15, Wikson’s ed. 
(2) Vol. ii. p. 15. 
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missioners over offences not triable before. The statute is, in fact, 
an express legislative enactment that the crimes there specified if 
committed on the seas are to be tried and punished according to 
English law, and the crime of manslaughter is one of those men- 
tioned in this statute. 

By 39 Geo. 3, c. 37, this enactment was in effect extended to 
all offences committed upon the high seas out of the body of any 
county. This statute again assumes that, as regards geographical 
limits, and persons within those limits, the jurisdiction of the com- 
missioners appointed to try offences on the high seas was as wide 
as it could be; and the statute again extended that jurisdiction as 
regards the offences triable by commissioners. 

The joint effect of these two statutes was, in my opinion, to make 
the criminal law of England applicable over the high seas so far 
as it was competent for Parliament so to make it. Provision was 
made for the appointment of commissioners to carry these enact- 
ments into operation; and in practice the Court of Admiralty 
exercised the jurisdiction thus created. 

Similar general language is used in those more modern statutes 
which have transferred to the Central Criminal Court (1), and to 
the judges of assize (2), the jurisdiction of the above-mentioned 
commissioners and of the Admiralty over crimes committed on the 
high seas. 

Those statutes however have not extended the criminal law. to 
persons or places not previously subject to it. The statutes speak 
of offences on the high seas and other places within the jurisdic- 
tion of the Admiralty. Unless, therefore, it can be shewn that 
prior to the passing of these last-mentioned statutes the prisoner 
could have been properly convicted, according to the law of Eng- 
land, by commissioners appointed under the older statutes, that 
is, by the Court of Admiralty, his conviction cannot be supported. 

It is necessary, therefore, to fall back on the jurisdiction of the 
Court of Admiralty as recognised in and as declared and extended 
by 28 Hen. 8, c. 15, and 39 Geo. 3, c. 37. In other words, it is 
necessary to consider what limits there were to such jurisdiction 
as regards offences committed on the high seas. 


(1L) 4&5 Wm. 4, c. 36,s. 22. 
(2) 7 & 8 Vict. c. 2; see also 24 & 25 Vict. c. 100, s. 68, 
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The jurisdiction is assumed throughout to have been as extensive 
as it could be. The question therefore is, how extensive could it be? 

This brings us at once to the consideration of the limits of the 
legislative power of this country and of the jurisdiction of its 
Courts, and there being no other limit than that set by international 
law, those limits must be sought for amongst the recognised 
authorities on that branch of jurisprudence. Here, however, a 
fresh difficulty presents itself; for there are no treaties and there 
is no established practice bearing directly on the subject under 
consideration. But there are, in my opinion, certain general prin- 
ciples sufficiently well established to afford a basis for the decision 
of the case before us. 

The controversy between Grotius in his Mare Liberum and 
Selden in his Mare Clausum has been observed upon by almost 
every writer on international law since their day; and the result 
has been that whilst the extravagant propositions contended for by 
each of these celebrated men have been long ago exploded, it 
appears to me to be now agreed by the most esteemed writers on 
international law that, subject to the right of all ships freely to 
navigate the high seas, every state has fuil power to enact and en- 
force what laws it thinks proper for the preservation of peace 
and the protection of its own interests, over those parts of the high 
seas which adjoin its own coasts and are within three miles thereof. 
But that beyond this limit, or, at all events, beyond the reach of 
artillery on its own coasts, no state has any power to legislate save 
over its own subjects and over persons on board ships carrying its 
flag. 

This general principle is based on various grounds, and is made 
subject to various exceptions, as will be seen by reference to the 
authorities referred to below ; but in the above general result and 
to this limited extent all modern writers appear to agree; and Mr. 
Bishop in his well-known work is, I think, right in his statement 
(made with express reference to criminal law), that “the sea adjoin- 
ing the coast is within the territorial sovereignty which controls 
the adjacent shores.” (1) 

The contention of Mr. Benjamin, that the high seas adjoining 
the land are not to all legal intents and purposes the same as the 

(1) Bishop, Crim, Law, $104, 5th ed. 
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land, appears to me to be well founded ; for those seas are subject 
to a freedom of passage which Iand is certainly not; and but for 
the statutes above referred to, or some other enactment or evidence 
shewing that offences on the high seas were punishable by English 
law, I should not hold that the criminal law applicable to the land 
had any application beyond it. 

I am, however, unable to assent to Mr. Benjamin’s further con- 
tention, viz., that the dominion of a state over the seas adjoining 
its shores exists only for certain definite purposes for which such 
dominion has been conceded to it by other nations ; i. e., the pro- 
tection of its coasts from the effects of hostilities between other 
nations which may be at war, the protection of its revenue and of 
its fisheries, and the preservation of order by its police. On the 
contrary, I think the weight of authority i. entirely in favour of a 
general dominion for all purposes consistent with peaceful navi- 
gation. 

In support of this proposition numerous authorities ancient and 
modern may be referred to. Amongst them, the most important 
are the following : The Leda (1), in which the United Kingdom was 
held to include three miles from its shore. The judgment of Vice- 
Chancellor Wood, in General Iron Screw Co. v. Schurmanns (2), 
which shews that the right of Parliament to legislate over an area 
of three miles from the shore is not open to doubt; and that 
in construing any Act of Parliament the question is, whether 
it was meant to operate over the whole of that territory within 
which there is the right to legislate; Wheaton’s Elements of In- 
ternational Law, part ii. ch. 4, ss. 6-10, pp. 233 et seq. et ed. 6, 
and part ii. ch. 2, ss. 2 and 13, pp. 113, 174; Kent’s Interna- 
tional Law, p. 115, Abdy’s ed.; Kent’s Commentaries, vol. i. p. 28, 
&c., which, I think, correctly states the result of the authorities on 
this point; Manning’s Law of Nations, p. 119, Amos’ edition. This 
writer restricts the dominion over the three miles to definite pur- 
poses, but he cites no authorities for such restriction, and other 
writers do not so testrict it ; Phillimore’s International Law, vol. i. 
ch. 4, s. 154, and ch. 8, s. 196, &c.; Marten’s Précigs du droit des 
Gens, book 4, ch. iv. ss. 152-4 (vol. i. p. 399, &c., and see especi- 
ally p. 402, Verge’s ed. of 1864, and book 2, ch. i. ss. 40, 41; 

(1) Swa, Adm.: 40. (2) 1 J. & H. 198, et seq. 
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vol. i. p. 144, same edition) ; Ortolan, Diplomatie de la Mer, vol. i. 
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Des droits et des devoirs des nations neutres, vol. i. tit. ch. 3 
{pp. 82, &c., ed. 2), and tit. 6, s. 1 (p. 287, &c., see particularly p. 
297); Heffter Le droit international pub. de l'Europe (Bergson’s 
French translation), book 1, s. 75, p. 149, &., and s. 79, p. 161, 
&e.; Bluntschli, Droit international codifié, 2nd French edition, 
ss. 302, 319, 322. Indeed, from the time of Bynkerschoek, 
downwards, the principle here referred to has been in process of 
establishment; and there being such a concurrence of opinion 
amongst writers on international law, and no treaty or practice, or 
indeed, opinion, expressed to the contrary, it appears to me that 
the rule, to the limited extent above mentioned, ought to be judi- 
cially treated as now established, the more so as such rule has 
been already judicially acted upon by the civil tribunals of this 
country in the cases to which I have already referred: see Lord 
Mansfield’s observations in 3 Burr. 1471. 

The right of every vessel to pass over the high seas adjoining 
the English coast has more than once been judicially recognised 
by the highest Court in the realm (see The Whitstable Fishery 
Cases referred to above; see also The T'wee Gebroeders (1) ) and 
cannot be denied, so long as there is no law expressly prohibiting 
it. No general words in any statute can properly be construed so 
as to interfere with or restrict such right unless it be abused. 

The conviction of the prisoner in this case in no way dimi- 
nishes the right of foreigners to sail peaceably along the English 
coast waters; that right is not questioned by the prosecution and 
is conceded to the fullest extent. 

For these reasons I have arrived at the conclusion that, speaking 
generally and subject to such exception, if any, as can be esta- 
blished, the general language of the statutes, 28 Hen. 8, c. 15, 
and 39 Geo. 3, c. 37, may properly be construed as having made 
punishable by English law all offences committed within the 
conventional limit of three miles from our shores. 

Nevertheless, if these statutes had already been judicially con- 
strued in such a way, as to shew that they had no general applica- 
tion to the English coast waters as part of our maritime territory, 

(1)-3 C. Rob. 336. 
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I should unhesitatingly adopt that construction ; but, in truth, no 
interpretation involving this point has ever yet been put upon 
them. 

We have now to consider for the first time what construction 
ought to be put upon them, and having regard to their objects 
and to the inconveniences which will follow if they are not con- 
strued as widely as is consistent with their language, and with 
established principles, I am clearly of opinion that they ought to 
be construed as widely as they properly can ; and in expressing 
this opinion, I do not overlook the fact that Parliament, when 
making it penal to abandon a ship in the event of a collision, ex- 
pressly confined this enactment to the masters of British ships 
(36 & 87 Vict. c. 85, ss. 16 and 17). 

Having thus arrived at the conclusion that, by virtue of the 
statutes 28 Hen. 8, c. 15, and 39 Geo. 3, c. 37, the criminal law of 
England was extended over the waters adjoining the coast to as 
great a distance as the rules of international law allow, and that 
this distance is now at least three miles from the coast, I pro- 
ceed to inquire to what persons within these geographical limits 
the law is applicable. I answer, to all persons who cannot be 
shewn to be excepted from its operation. Criminal laws exist for 
the protection of all persons within the limits to which they 
apply ; and this protection cannot be secured unless all persons, 
whether native or foreign, within such limits are punishable if 
they infringe such law: see Heffter, s. 36; People v. McLeod. (1) 

Foreigners on board British ships are subject to the criminal 
law of this country, in respect of offences committed on board 
those ships: see Reg. v. Sattler (2), where the ship was on the 
high sea, and not within the territorial waters of any other state ; 
fteg. v. Anderson (3), where the ship was in the territorial waters 
of France; see also feg. v. Lesley. (4) So foreigners in foreign 
ships are punishable by English law for crimes committed on 
board in English rivers: Cunningham’s Case. (5) 

It is said, indeed, that in the absence of clear evidence of inten- 
tion to the contrary, a general statute is not to be construed to 


(1) 1 Hill, N. Y. at p. 406. (8) Law Rep. 1 Cr. C. 161. 
(2) Dears. & B. Cr. C. 525. (4) Bell, Cr, C. 220, 284. 
(5) Beil, Cr. C. 72. 
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extend to foreigners; and this is quite true of foreigners out of the 
limits to which the statute is geographically applicable, but it is 
not true of foreigners within those limits. In fact, this rule of 
construction is only another mode of expressing the more general 
rule, that statutes are to be so construed as to apply only to those 
persons and places which are within the dominion of the legislative 
power: see Maxwell on Statutes, p. 123. 

Reference was made in the course of the argument to the case 
of The Saxonia (1), in support of the proposition that, in the 
absence of express words, a statute ought not to be construed so as 
to affect a foreign ship even in English waters. But when the 
case is looked at, it will be seen that the decision only was that 
the statutory enactments there in question (i.e. 17 & 18 Vict. c. 
104, ss. 291, 295-298) were confined to British ships; and it is, 
I think, quite consistent with that case to hold that criminal laws, 
applicable generally over a given sea area, are applicable to every- 
thing within that area, unless there be some special exemption in 
its favour. 

It is, however, argued that a foreign ship in its passage over 
the high seas is subject, and subject only, to the law of the country 
to which the ship belongs; that such a ship is part of the 
territory of that country, and that the laws of no other country 
apply to it; and it is further contended that this proposition is 
true, not only with respect to the conduct of those on board, inter 
se, but also with respect to their conduct towards other persons. 

This contention renders it necessary to investigate the doctrine 
that a merchant ship is part of the territory of the country whose 
flag she bears. 

It is obvious that she is not so in point of fact; and it is easy 
to shew that the doctrine holds good to a very limited extent 
indeed. First, It is admitted that a foreign merchant ship, which 
enters the ports, harbours, or rivers of England, becomes subject to 
English law, her so-called territoriality does not in that case 
exclude the operation of English law: Cunningham’s Case. (2) 

Secondly, It is conceded that, even in time of peace, the terri- 
toriality of a foreign merchant ship, within three miles of the 
coast of any state, does not exempt thai ship or its crew from the 

(1) 15 Moo, P. C. 262. (2) Bell, Cr. ©. 72. 
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operation of those laws of that state which relate to its revenue or 
fisheries. 

Thirdly, In time of war the so-called territoriality of a ship of 
one of the belligerents does not subject it to invasion or capture 
within three miles of a neutral coast. 

Fourthly, In time of war the so-called territoriality of a neutral 
merchant ship does not exempt it from invasion in search of con- 
traband of war. 

Fifthly, In time of war this country has invariably denied that 
the territoriality of a neutral merchant ship protected enemy’s 
goods on board; and although England has agreed with some 
nations that in future free ships shall make free goods (unless 
contraband of war), England resolutely maintains the old doctrine 
against all other nations. 

In all these cases the territoriality of the ship becomes an 
unmeaning phrase, and care must be taken not to be misled by 
it, and not to allow the general assertion that a ship is part of 
the territory whose flags she bears to pass unchallenged, and to 
be made the basis of a legal argument. 

When, indeed, a ship is out at sea in waters which are not the 
territorial waters of any state, it is right that those on board her 
should be subject to the laws of the country whose flags she 
bears; for otherwise they would be subject to no law at all. To 
this extent a ship may be said to be part of the territory of the 
country of her flag: see Man. Law of Nations, pp. 117-255 ; but so 
to speak of her is to employ a metaphor, and this must never be 
lost sight of. 

Again, for some purposes at all events, a ship may remain 
subject to the laws of her own state even when in the territorial 
waters of another state. In Reg. y. Anderson (1) a foreigner was 
tried and convicted in England for a manslaughter committed by 
him when on board a British ship in the Garonne. It was held, 
that though he might have been properly tried and convicted in 
France, the jurisdiction of the English Courts over him was not 
thereby ousted. The so-called territoriality of a ship may give 
jurisdiction to the state whose flag she bears, without exempting 
her from the jurisdiction of the state whose waters she enters. 

(1) Law Rep.1 Cr. C. 161, 
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It is, however, said that the criminal law of a state does not apply 
to those on board a foreign ship merely passing through its waters, 
and we were referred to an American decision of United States v. 
Kessler (1), and to a note in Russell on Crimes, vol. i. p. 155, in sup- 
port of this proposition. Reference was also made to the French 
law, according to which such crimes are not punishable unless 
they affect persons other than the crew and ‘passengers of the 
vessel: see Wheaton’s Elem. 6th ed. p. 154, &c., and Reg. v. 
Anderson. (2) The case of United States v. Kessler (1) was a case 
of robbery on board a foreign ship, and persons not on board 
were not affected; moreover, the robbery was in fact committed 
when the ship was on the ocean and not when she was within 
three miles of the coast. The note in Russ. vol. i. p. 155, is a note 
to Cunningham’s Case (3), which turned on a technical point of 
venue. The ship in that case was an American ship in the sea 
(G.e., in the British Channel), but in the body of the county of 
Glamorgan; a crime was committed on board; the venue was 
laid in Glamorganshire, and the prisoner was convicted. He was 
not indicted for an offence committed on the high seas under 7 & 
8 Vict. c. 2. The note referred to is as follows :— 

“As the offence in this case was committed on a foreign vessel it could not 
have been tried as an Admiralty offence.” 

I can, however, find no decision in this country or elsewhere to 
the effect that a crime committed on board a foreign ship, whilst 
navigating the coast waters of another state, is not punishable by 
the laws of that state. But inasmuch as all persons on board are 
under the protection of the laws of the country to which the ship 
belongs, it may be that crimes on board such ships, and affecting 
no one except their own passengers and crew, may form an 
exception to the general rule that a crime is punishable by the 
law of the country or geographical area in which it is committed. 

But even assuming this exception to be established, there is 
neither principle nor authority for extending the exception to 
cases where persons on board foreign ships commit offences 
against other people. 

The reason for the exception (if any exception there be) does not 


(1) Baldwin’s Rep. p. 15. (2) Law Rep. 1 Cr. C. 161. 
(3) Bell, Cr. C. 72. 
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extend to such cases; and so to extend it would, in my judgment, 
be most unreasonable and most injurious.to the interests of all 
civilized states. The French law draws the distinction clearly 
between the two classes of cases; and whilst the French criminal 
Courts refuse to exercise any jurisdiction where no one is injured 
except persons subject to the law of the flag of the foreign ship, 
they naturally claim jurisdiction and exercise it where injuries 
are sustained by other persons. 

Indeed the concession made on all hands that a ship in ter- 
ritorial waters is subject to the regulations of police and safety of 
the state whose shores are washed by them, appears to me to be a 
concession of the whole principle for which it is necessary for the 
Crown to contend. The object of police laws and the object of 
criminal laws are precisely the same, viz. the preservation of 
peace and order, and the punishment more or less severe of those 
who disturb it. The boundaries between police law and criminal 
law are not set by any general. principle, but depend simply on 
what is considered expedient; and it is entirely discretionary with 
each legislative power to say what offences committed within the 
limits of its dominion shall be dealt with summarily by the police, 
and what shall be tried more deliberately and be punished more 
severely. 

If any state chooses to extend its own criminal laws, in addition 
to its police laws, to offences committed on the high seas within 
its dominion, there is no principle of international law which 
forbids the application of such criminal laws to foreigners, who, 
whilst passing through the territorial waters of that state in 
foreign ships, injure persons over whom that state has thrown its 
protection. 

It appears to me that the statute law of this country, construed 
with reference to established doctrines of international law, has 
placed under the protection of our criminal law all persons on the 
high seas within three miles of the English shores; and conceding 
that it is doubtful whether those laws apply to cases where offences 
are committed on foreign ships traversing those seas, and no one, 
save their passengers or crew, are concerned in or suffer from what 
is done on board, I am unable to come to the conclusion that other 
persons in those waters are deprived of the protection thrown 


VOLSI. EXCHEQUER DIVISION, 


around them, when they are injured by the passengers or crew of 
a foreign passing ship. 

A contrary doctrine would be most injurious and startling in its 
consequences; for, if such doctrine were to prevail, it would follow 
that, although crimes amounting by the law of nations to piracy 
might be punished in England if committed by a foreigner on the 
high seas, this country would be powerless to punish a foreigner 
for any less crime than piracy by the law of nations, although 
committed within a few yards of low-water mark, provided only he 
were on board a passing foreign ship when he committed the crime. 
He might, according to this doctrine, wilfully run down a boat, 
recklessly injure others to any extent, and yet not be punishable 
by our criminal law as distinguished from our police law. Indeed, 
I do not see why he should not be free from punishment by 
English criminal law, even if when on board his ship he shot and 
murdered some one off it; for such a crime is not necessarily 
piracy by the law of nations. That he might be apprehended and 
sent to his own country for trial is scarcely an equivalent for trial 
on the spot, where the witnesses are, and means of proof are readily 
accessible. It is no answer to this observation to say that the 
cases I haye put would be punishable by the law of England as 
piracy; for the argument to which I am addressing myself is that 
the criminal law of England, as distinguished from the law of 
nations relating to piracy, has no application to foreigners in the 
situation supposed. Nor do I feel the force of the observation that 
the crime of which the prisoner in this case has been convicted is 
treated as manslaughter or homicide by the law of England alone. 
The question whether he is amenable to the criminal law of 
England in no way depends upon how he is to be treated by that 
law if amenable to it. 

On the other hand, it is said that the consequences of upholding 
this conviction will be inconvenient and absurd. It is said to be 
absurd that a child born in a foreign ship passing through English 
waters should be treated as a native-born English subject. I am, 
however, by no means prepared to admit this to be a consequence 
of the limited principles on which I have sought to shew that this 
conviction is right ; and even if such consequence were to follow, it 
would rather be the law of allegiance than the criminal law which 


L.R. Ex.D.1/2 Sig. 21 


97 


1876 


THE QUEEN 


v. 
Keyn, 


Lindley, J. 


98 


1876 


THE QUEEN 


®. 
Karyn. 


Lindley, J. 


EXCHEQUER DIVISION. VOL. II. 


would deserve to be called absurd. Again, it is said to be absurd 
to expect foreigners to know the laws of all-countries along whose 
shores they sail; and that it would be cruel to punish them for 
infringing those laws when ignorant of them. But this observation, 
though forcible when urged against the doctrine that whatever 
takes place on board a coasting ship is cognizable by the shore 
authorities, loses all its force when urged against the rule that 
those on board such ship are to conduct themselves so as not to 
injure other people, and that if they fail in this respect they are 
punishable by the law of the land near which they are sailing. 

Lastly, it is urged that the jurisdiction contended for by the 
Crown has never been exercised, and this apparently is the fact. 
On the other hand, no case appears ever to have arisen for its 
exercise. 

So far as precedent is concerned, the case before us is quite new. 
It must, therefore, be decided on principle; and the absence of 
any precedent either way is by no means conclusive against the 
existence of the jurisdiction. To say that the Admiralty had no 
criminal jurisdiction over persons on board foreign ships on the 
high seas, even though close to our shore, is simply to assert the 
proposition which has to be considered. And I have endeavoured 
to shew that its jurisdiction was general over the English coast 
waters; and that there is no principle or authority for holding it 
to have been restricted to the extent contended for on behalf of 
the prisoner. The question does not, I think, turn on any of those 
technical distinctions taken in the older cases between the limits 
of the jurisdiction of the several Courts of this country; but upon 
the broad consideration of English and international law; and for 
the reasons I have given I am of opinion that this conviction 
ought to be affirmed. 

In the view thus taken it becomes unnecessary to consider 
whether the conviction can be supported on the ground that the 
offence of the prisoner was committed on board the Strathclyde, 
and not on board the Franconia. The case of the United States v. 
Davis (1) is an authority in support of the conviction on this 
ground also, but I am not satisfied on this point; I prefer to rest 
my judgment upon the broader ground that the waters around the 

(1) 2 Sumner, 482, 
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coasts of England are under the protection of English law, and 
that all persons, whether English or foreign, who recklessly navi- 
gate those waters and thereby cause others to lose their lives, are 
punishable by the criminal law of this country. 


Denman, J. The question in this case of manslaughter is 
whether the Central Criminal Court, by virtue of the Act of 4 & 
5 Wm. 4, c. 36, s. 22, had jurisdiction to try the prisoner, Ferdinand 
Keyn, a foreigner. 

The prisoner was tried upon an indictment in which the venue 
was laid in the Central Criminal Court. It contained two counts, 
one of which alleged a felonious killing and slaying “upon the 
high seas.” The other omitted those words. 

It was suggested upon the argument that this case was con- 
sistent with the possibility of the deceased having jumped over- 
board from alarm, and so perished. All I will say as to this 
suggestion is, that I do not feel at liberty to adopt it in any sense 
inconsistent with a death by manslaughter. If there were any 
real doubt upon the question whether the deceased’s death was 
immediately caused by the wrongful act of the prisoner, under 
such circumstances as to constitute the offence of manslaughter, 
subject only to the question of jurisdiction, I should have desired 
that the case should be more fully stated ; but I think it clear that 
the only point intended \to be decided by us is whether, assuming 
the verdict of the jury to be right, and manslaughter to have 
been committed somewhere, this is a case where the offence of 
manslaughter was committed by such a person, under such cir- 
cumstances, and in such a place, as to give the Central Criminal 
Court jurisdiction. I can only read the case as stating that the 
prisoner, by his negligence in continuing to navigate a vessel 
which was “under his immediate direction” in a wrong and 
dangerous course, caused her to strike and sink the Strathclyde, 
and so committed manslaughter by drowning, subject only to the 
question whether such manslaughter was “an offence committed” 
within the jurisdiction of the Admiralty now exercised by the 
Central Criminal Court. 

The question then is, whether, where the foreign captain of a 
foreign ship so negligently manages his ship that she cuts into a 
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British ship with her own stem, makes a hole in her, and sinks 
her, and a passenger is thereby drowned in the sea from the 
foundering of the ship, all happening on the high seas within three 
miles of the shore of England, the foreign captain (being after- 
wards in England) is liable to be tried for manslaughter in the 
Central Criminal Court, and to be convicted upon either count of 
an indictment such as the present. I am of opinion that he is so 
liable. 

The first ground upon which I consider that this liability exists 
is that upon which it was last placed by the Solicitor General in 
his learned and exhaustive argument. 

The Central Criminal Court has, bys. 22 of 4 & 5 Wm. 4, c. 36, 
jurisdiction to inquire of, hear, and determine any offence or 
offences committed or alleged to have been committed on the 
high seas or other places within the jurisdiction of the Admiralty 
of England. 

A doubt has been expressed in the course of this case whether 
the words “ within the jurisdiction of the Admiralty of England ” 
apply to the words “ offences committed,” or to the words “ other 
places.” I am strongly inclined to think the latter, but it does 
not appear to me important for the purposes of this case to decide 
this, or to hold that they may not apply to both; for in the pre- 
sent case the offence charged, viz. manslaughter, is one which is 
clearly within the jurisdiction of the Admiralty, so far as its nature 
is concerned: see Reg.v. Anderson (1), and it was clearly com- 
mitted upon the high seas, and therefore within the area of Admi- 
ralty jurisdiction, in the sense that if it had been committed by one 
British subject in one British ship running down another British 
ship and so drowning another British subject, the Admiralty, and 
not the common-law tribunal, would have had jurisdiction. 

If this be so, the first question seems to be reduced to this, 
Does the 4& 5 Wm. 4, c. 36, s. 22, apply to a case of a manslaughter 
by running down a British ship on the high seas and drowning its 
crew and passengers (such running down and drowning being all 
completed on the high seas), whether the running down and 
drowning be caused by a foreign ship or not, and whether a 
foreigner or an Englishman be the person charged ? 

(1) Law Rep. Or C; 16], 
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This question appears to me to turn mainly upon the question, 
where is the “offence committed ?” and in deciding this question, 
I think we are bound to decide according to the principles of 
English law. 

One principle of English law about which there has been no 
dispute in this case is that a British ship, as regards criminal 
offences committed on board of her, is to be treated as British 
territory, at all events so long as she is upon the high seas, and is 
as much subject to and under the protection of our law as any 
other part of the Queen’s dominions, though the tribunal, admi- 
nistering the law relating to offences committed on a British ship 
while on the high seas, is a different one from that which tries 
offences committed within the body of a county. 

If the offence of manslaughter is committed by a foreigner on 
board an English ship on the high seas, such foreigner is liable 
to be tried and convicted in the Central Criminal Court exercising 
the jurisdiction of the Court of Admiralty. This is clearly estab- 
lished by numerous authorities, of which Reg. v. Anderson (1), 
cited above, is the most recent. 

If, then, in the present case the offence of which the prisoner 
was convicted was an offence committed on board a British ship 
on the high seas, I apprehend the jurisdiction to try was indis- 
putable, subject only to the question whether a foreigner is exempt 
by reason of being on board a foreign ship himself, while com- 
mitting the offence on board the British ship. 

It was argued that the offence was not committed on board a 
British ship, because the offence of manslaughter is of a complex 
character, consisting of an act of negligence, and of death ‘the 
result of that negligence; and that, inasmuch as in the present 
case the act of negligence was completed on board a German 
ship and there ended, the offence, at all events as to one material 
ingredient of it, was there committed, and so there was no juris- 
diction to try a foreigner as for an offence committed on board a 
British ship and so on British territory. In support of this view 
the case of Lacy, cited in Bingham’s Case (2), was much relied 
on. In my opinion that case only proves that where the mortal 
stroke is given on the high seas, and the death occurs within the 


(1) Law Rep. 1 Cr. C. 161, (2) 2 Co, Rep. 98a. 
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body of a county, neither the Admiralty nor the judges who try 
offences committed within the body of the county had at common 
law jurisdiction to try, and therefore the jurisdiction given to the 
Central Criminal Court would not apply to such a case. Mr. 
Benjamin, in his admirable argument, admitted that such was the 
whole effect of that case. 

But that decision or dictum (for it seems to me to be no 
more (1),) appears to be wholly inapplicable to the present case, 
for in the present case the whole offence, of whatever elements it 
may consist, was clearly committed on the high seas. The negli- 
gence, the mortal stroke, and the resulting death all took place 
out of the body of any county, and on the high seas. But it was 
argued on behalf of the prisoner that this is not sufficient, for that 
in the present case the negligence which caused the death, though 
on the high seas, was wholly and completely confined to acts done 
by a foreigner, being upon a foreign ship; that such negligence is 
one of the main ingredients of the manslaughter of which he has 
been found guilty, and that, therefore, upon the principle of 
Lacy’s Case (2), the Admiralty had no jurisdiction to try the 
prisoner. 

I think this objection is completely answered by the case which 
was cited by the Solicitor General, Combes’ Case (3), stated in 
East’s P. C. p. 367, as follows :— 

“ Where one standing on the shore shot another standing in the sea who after- 
wards died on board a ship, all the judges held that the trial must be in the 
Admiralty Court, and not at common law.” 

The report in Leach shews that the case was one of murder. 
The deceased was a sailor on board a boat which had rnn aground 
on a sand-bank about 100 yards from the shore ; and the prisoner, 
a smuggler, being on the shore firing at other sailors who were 
endeavouring to push off the boat, struck and killed the deceased, 
who died in the boat, or possibly on board the ship to which he 
belonged, at sea. The case was argued twice by counsel, before all 
the judges but one, upon the question whether the prisoner had 
been properly tried by the Admiralty tribunal, or whether he 
ought not to have been tried at common law. They were all of 


(1) See 1 Leon. 270. (2) 2 Co. Rep. 93a. 
(8) 1 Lea, Cr. C. 388. 
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opinion that the prisoner was tried by a competent tribunal, and 
the prisoner was executed pursuant to the sentence. This case 
appears to me to be a strong authority for the Crown to this ex- 
tent, viz., that if the present case had been one of murder and not 
of manslaughter, if the prisoner, instead of negligently causing his 
ship to strike the Strathclyde, had purposely and of malice afore- 
thought done the same act, the mortal stroke in contemplation of 
law would have been given where it actually took effect, which 
having been on board a British ship on the high seas and the 
death also on the high seas, there could have been no question 
whatever as to the jurisdiction of the Central Criminal Court to 
try the offence as one committed on the high seas, and within the 
jurisdiction of the Admiralty transferred to that Court. Then 
does the circumstance that the offence here alleged was man- 
slaughter and not murder make any difference as regards the 
question of jurisdiction? It is said that it does. The decision 
in Combes’ Case (1) was alleged to be supportable on the ground 
that in the case of murder the intention is presumed to accompany 
the act, and so the shot which takes effect on the high seas must 
be presumed to be accompanied thither by the intention with 
which it is fired, and both there together to operate. J agree that 
this is the principle upon which Combes’ Case (1) is founded and I 
think that such a presumption is one of good sense and sound law. 
But I fail to see any true principle upon which a distinction can 
be drawn between a case of murder and a case of manslaughter, so 
far as the jurisdiction to try is concerned, on the ground that in 
the one case there is an intention to kill accompanying the stroke 
and operating at the place where it takes effect, and that in the 
other case there is no such intention. In my opinion, the negli- 
gence operates just as much as the intention at the spot where the 
violence is done, and though death is an ingredient of either 
offence equally, and, therefore, if death had not occurred within 
the Admiralty jurisdiction, Lacy’s Case (2), but for a subsequent 
statute, would have applied, I can find no case nor authority of 
text-writers on English criminal law which furnishes any ground 
for saying that where the stroke or collision which causes the 
death and the death itself both occur within a certain jurisdiction, 
(1) 1 Lea, Cr.C. 388. (2) 1 Leon, 270, 


103 


1876 


THE QUEEN 


0. 
Keryn. 


Denman, J. 


104 


1876 


De. 
KEyn. 


Denman, J. 


THE QUEEN 


EXCHEQUER DIVISION. VOL. IL 


and the case is one either of manslaughter or murder, the mere 
fact that in the one case there is intention to- kill, and in the other 
case only recklessness causing a killing by precisely the same 
instrument, makes any difference as to the liability of the prisoner 
to be tried for “an offence committed within the jurisdiction.” 

My Brother Grove during the argument pointed out one conse- 
quence of such a distinction, which I must confess appears to me 
to be almost conclusive against it. Suppose murder in this case 
had been charged, and clear jurisdiction admitted on all hands to 
try for murder if malice “prepense were proved, and the jury 
thinking malice prepense not proved, but negligence established, 
had found the prisoner guilty of manslaughter, would the Court 
be bound to set aside the conviction on the ground of negligence 
only, and not malice, having been proved, though, if intention 
to kill had been established, it would have held the jurisdiction 
established? Again, can it be maintained that if a foreigner pass- 
ing by in his boat fired deliberately at a person on a British ship 
and killed him he would be triable, but that if he recklessly fired, 
and killed the same person he would not be triable? It seems to 
me that this distinction would be contrary to English law, which 
alone we are to administer, and that it could not be so held with- 
out practically overruling Combes’ Case (1), by which we ought to 
abide. 

Upon a question of venue, I can find no trace of any authority 
for saying that there is any such distinction. I must confess that 
it appears to me impossible to read the case of United States v. 
Davis, in 2 Sumner, p. 482, without coming to the conclusion that 
Story, J., had never heard or thought of the distinction in ques- 
tion, which of itself appears to me to be a very strong argument 
against its existence. That was a case of manslau ghter, and 
Story, J., says: 

“I say the offence was committed on board of the schooner; for, although the 
gun was fired from the ship Rose, the shot took effect, and death happened on 


board of the schooner, and the act was, in contemplatian of law, done where the 
shot took effect,” 


The same view of the law seems to have been entertained by 
the law officers of the Crown in the year 1725, when our Attorney 


(1) 1 Lea. Cr. C, 388, 
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and Solicitor General, Sir Phillip Yorke and. Sir Clement Wearg, 
advised that a manslaughter committed by firing a gun from a 
fort in Barbadoes, and unlawfully, though not intentionally, killing 
a person on board a ship two miles off at sea, was not triable in 
any court of common law, but either in the Admiralty Court at 
Barbadoes, or by a special commission under 11 & 12 Wm. 3, ¢. 7 
(See Forsyth’s Cases and Opinions on Constitutional Law, p. 219). 

I therefore feel bound to look at this case exactly as though it 
were one of murder caused by intentionally running down the 
Strathelyde, so far as the question of jurisdiction is concerned. In 
such case, would not the charge have been one of an offence com- 
mitted on British territory, i.e., a British ship on the high seas, by 
a foreigner, having in contemplation of law entered the British 
ship, and there committed the offence afterwards completed by 
the death of the deceased, within the jurisdiction of the Admiralty ? 
I think it would. © 

The case of Combes, already referred to, was a case of the trigger 
pulled ashore, the man killed in a boat at sea. The bullet sent 
from the shore having done the mischief at sea, it was held that 
the prisoner had “ committed the offence at sea.” That was a case 
of murder; but the case of United States v. Davis (1), which was a 
case of manslaughter, was decided upon the same principle; and 
it appears to me that the principle is sound and reasonable. 
Applying that principle to the present case, I can see no reason 
for drawing any distinction between the case of propelling a bullet 
from a gun and that of striking with the further end of a spear, or 
directing the prow of a ship so as to strike either a person or a 
vessel containing a number of living beings. 

Can a ship, directed by its captain against the hull of another 
ship, and there inflicting an injury which sends it to the bottom in 
a few minutes, and drowns its crew and passengers, be more appro- 
priately said to be inflicting the mortal stroke at any place than 
where she makes the hole, through which the water rushes, which 
sends the ship to the bottom and drowns those on board? And if, 
as in this case, she penetrates the skin of the other vessel some 
feet, must it not be held that the person under whose immediate 
direction she is does the mischief which is most entitled to be 

(1) 2 Sumner, 482. 
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called the “mortal stroke” on board the ship which is sunk? I 
think it must. . 

But it is argued that the law which gives our Courts jurisdiction 
to try offences upon the high seas cannot be held to apply to this 
case, because the prisoner was a foreigner on his own ship, and 
therefore not amenable to our criminal law. 

I am of opinion, however, that the law which makes foreigners 
liable for the violation of our criminal law for offences committed 
by them when bodily on our soil, whether there by their own 
desire or not, is not so restricted as to leave them unpunishable 
because they may have been on a foreign ship at the time of the 
commission of the offence. By way of illustration: suppose that a 
foreigner in a foreign ship, lying on the sea in deep water, were to 
commit a burglary by thrusting a hooked stick through the window 
of some building adjoining the sea, and thus, and thus only, break 
in and steal goods and chattels. I think that in such a case, if he 
were to be afterwards on shore, our Courts would have jurisdiction 
to try him, and that if they tried him, they must hold that, though 
he was a'foreigner in a foreign ship on the high seas, he was not 
the less a foreigner breaking, entering, and stealing in the county 
of S., and therefore liable to be tried and punished there. 

It is argued that there would be hardship in trying a foreigner, 
who knows not our laws, for an act which might be regarded quite 
differently, and triable by totally different rules, and punishable by 
a different punishment, in his own country. 

But I do not think that this argument ought to prevail. It 
might be thought hard to try a foreigner for manslaughter com- 
mitted by gross negligence in driving furiously and recklessly 
along the road to the nearest town immediately after being ship- 
wrecked on our coast, or immediately after having fallen from a 
balloon, but I conceive it would be no legal answer to such a 
charge to plead, however truly, that the prisoner was a foreigner, 
and that in his own country manslaughter was only a civil offence. 
I can indeed easily conceive cases in which a jury might acquit a 
foreigner, though they would have convicted an Englishman, doing 
the same acts, of manslaughter, as, for instance, if it were estab- 
lished that the death had happened through « bona fide ignorance 
of our rule of the road; but any defence analogous to this must 
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absence of any,such defence, I apprehend that the case of a person, 
who does a criminal act directly causing injury or death to persons 
on board a British vessel on the high seas, must be dealt with 
precisely in the same way (though by a different tribunal) as that 
of a person committing the same offence in England; and that 
there is no more reason for reading our criminal statutes as 
excluding foreigners in the one case than in the other. 

The conclusion that the prisoner did commit the offence of 
manslaughter on a British ship is, I think, inevitable from the 
considerations and from the authorities above applied to the case. 
He being in command of his ship, which is found to have been 
under his immediate direction, so directed her as to cause her bow 
to penetrate the Strathclyde and make a large hole in her through 
which the water rushed in. Iam of opinion that the making of 
that hole was his negligent act done within British jurisdiction, 
just as much as if he had personally boarded the vessel and staved 
her in with a hammer, and that by doing that act, followed as it 
was by the immediate sinking of the vessel and drowning of the 
deceased, he was liable to be tried for a manslaughter committed 
on the high seas within the jurisdiction of the Central Criminal 
Court. 

I have felt bound to write fully upon this int though it occu- 
pied a comparatively small part of the argument, because, in my 
opinion, it is one of vast importance to the security of British 
seamen and of persons of all nations sailing in British ships, and 
therefore entitled to the protection of our laws, throughout the 
world. Ican see no ground for curtailing the generality of our 
criminal law in such a case as this, or for applying different prin- 
ciples from those which would be applicable to a manslaughter on 
land. I cannot see that it would in any way interfere with the 
free navigation of the high seas, for I see no inconsistency between 
perfect freedom of navigation and a power on the part of each 
nation to punish those who kill its own subjects, or those of other 
countries enjoying its hospitality on board its ships, by running 
them down, whether through design or negligence. On the con- 
trary, I think that the real freedom as well as the safety of navi- 
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gation would be impaired if we were to place such a limit upon 
the jurisdiction of our criminal Courts. ~. . 

With regard to the other point in the case which was so ably 
and elaborately argued by counsel, I am of opinion that the juris- 
diction is also made out, on the ground that a foreigner committing 
manslaughter in the course of navigation of a foreign ship withen 
three miles of the coast is subject to our jurisdiction, but I do not 
think it necessary to write separately upon this point, as I entirely 
agree with the judgment, which will be read by Sir Baliol Brett. 

One argument which was used for the prisoner was that the 
absence of any proof of the exercise of such a jurisdiction was 
strongly against it. Iadmit that there is some force in the obser- 
vation, but I do not think it goes so far as was contended for. 
Cases of criminal negligence in the management of vessels on the 
high seas are happily very rare; cases of death by such negligence 
still rarer ; cases in which either public opinion or the feelings of 
relatives would be such as to lead to a prosecution rarest of all. 
There are, to my mind, sufficient reasons to account for the absence 
of any user upon the subject. The comparatively modern inven- 
tion of steam navigation is of itself almost enough to account for 
the absence of any authority in ancient times, inasmuch as it is far 
more difficult to establish a clear case of criminal negligence 
against the captain of a sailing ship than against one directing a 
steamship on its course. But I can see no reason whatever for 
holding that a foreigner, who drives his own ship into a British 
ship and kills its grew by negligence, is less responsible to British 
Jaw than’a foreigner would be, who brought his ship within range 
of the Isle of Wight and shot or lanced to death upon a pier one 
of its inhabitants, and who afterwards landed upon the island and 
was brought to trial at Winchester assizes; in which case, for the 
reasons already given, he would, I think, be punishable by the 
criminal law of this country when found at the bar of the proper 
tribunal. 


For these reasons I think that the conviction was right. 


Grove, J. In this case, the defendant, master of and on board 
a foreign ship, the Franconia, ran into a British ship, the Strath- 
clyde, and by such act British subjects on board the last-named 
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ship were drowned off Dover, within three miles of the land. The 
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so drowned, it being alleged that he was guilty of culpable or 
criminal negligence, and he was convicted at the Central Criminal 
Court. 

For the purpose of this case the Court must assume the culpable 
negligence by the defendant, and that it caused the death; the 
question reserved is, had the Court jurisdiction to try the case by 
virtue of its Admiralty jurisdiction transferred to it by statute 
4&5 Wm. 4, c. 36, s. 22, the defendant being a foreigner, com- 
manding a foreign ship, and the offence not being committed on 
British soil or within a British port or river ? 

It was contended by the counsel for the Crown. Ist. That the 
belt of sea extending to the distance of three miles from the 
shore was British territory, and that an offence committed within 
it was within the criminal law of this country. 2ndly. That a 
person sailing or swimming within this belt of water in the 
Queen’s peace is entitled to the protection of her law from 


aggressive or reckless acts causing personal injury, whether done- 


by foreigners or by British subjects; this is, in fact, a limitation 
of the first point. 3rdly. That the offence was committed on 
board a British ship, such ship being struck and submerged by 
the blow, and the death, and immediate consequence of it, and the 


impinging of the foreign vessel being in the nature of a trespass. 


on a British ship. These propositions were severally denied by 
the counsel for the defendant; if either of them is well founded 
the conviction is right, if no one of them is sustainable it is wrong. 

I am of opinion that the conviction is right, and that our 
judgment should be for the Crown. 

The proposition that a belt or zone of three miles of sea sur- 
rounding or washing the shores of a nation,—what is termed terri- 
torial water,—is the property of that nation, as a river flowing 
through its land would be, or, if not property, is subject to its 
jurisdiction and law, is not in its terms of ancient date; but this 
defined limit, so far at least as a maritime country like England is 
concerned, is rather a restriction than an enlargement of its earlier 
claims, which were at one time sought to be extended to a general 
dominion on the sea, and subsequently over the channels between 
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it and other countries, or, as they were termed, the narrow seas. 
The origin of the three-mile zone appears ‘undoubted. It was an 
assumed limit to the range of cannon, an assumed distance at 
which a nation was supposed able to exercise dominion from the 
shore. 

I forbear from reiterating the terms used by the numerous 
publicists quoted by the learned counsel in the arguments on this 
ease. The principal authorities may be conveniently arranged as 
follows :— 

1st. Those who affirm the right in what are generally termed 
territorial waters to extend at least to the distance at which it can 
be commanded from the shore or as far as arms can protect it. 

2ndly. Those who, assigning the same origin to the right, recog- 
nised it as being fixed at a marine league or three geographical 
miles from the shore. 

3rdly. Those who affirm the right to be absolute and the same 
as over an inland lake, or, allowing for the difference of the subject- 
matter, as over the land itself. 

4thly. Those who regard the right as qualified: And the main 
if not only qualification that seems to me fairly deducible from 
the authorities is, that there is a right of transit or passage, and 
as.incident thereto possibly a right of anchorage when safety or 
convenience of navigation requires it, in the territorial waters for 
foreign ships. 

Puffendorff, Bynkershoek, Casaregis, Mozer, Azuni, Kluber, 
Wheaton, Hautefeuille, and Kaltenborn, though not all placing 
the limit of territorial jurisdiction at the same distance from the 
shore, none of them fix it at a smaller distance than a cannon- 
shot, or as far off as arms can command it; they also give no 
qualification to the jurisdiction, but seem to regard it as if, having 
regard to the difference of land and water, it were an absolute 
territorial possession. Chancellor Kent seems also to recognise an 
exclusive dominion. Hautefeuille speaks of the power of a nation 
to exclude others from the parts of the sea which wash its terri- 
tory, and to punish them for infraction of its laws, and this as if it 
were dealing with its land dominion. Wheaton, Calvo, Halleck, 
Massey, Bishop, and Manning give the limit as a marine league, 
or three miles. Hefiter mentions this limit, but says it may be 
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extended. Ortolan, Calvo, and Massé put the right as one of 


jurisdiction and not of property, but do not limit it further than [ys Queen 


that the former writer says that the laws of police and surety 
are there obligatory, and Massé also writes of police jurisdiction. 
~Bluntschli says the territorial waters are subject to the military 
and police authorities of the place. Faustin Helie speaks of 
ctimes in these waters coming within the jurisdiction of the tri- 
bunals of the land to which they belong. Unless these words 
“ military, police, and surety” be taken to impose a limit, no limit 
to the jurisdiction of a country over its territorial waters beyond a 
right of passage for foreign ships is mentioned, as far as I could 
gather from the numerous authorities cited, except by Mr. Man- 
ning, who confines it (though not by words expressly negativing 
other rights) to fisheries, customs, harbours and lighthouses, 
dues, and protection of territory during war. Grotius, Ortolan, 
Bluntschli, Schmaltz, and Massé consider there is a right of peace- 
able passage for the ships of other nations, and Vattel says that 
it is the duty of nations to permit this, but seems to think that, 
as a matter of absolute right, they may prohibit it. 

Such are the conclusions of the principal publicists, most of 
whom are of very high authority on questions of international 
law. 

The result of them is to shew that, as in the case of many other 
rights, a territorial jurisdiction over a neighbouring belt of sea 
had its origin in might, its limits being at first doubtful and con- 
tested, but ultimately by a concession or comity of nations it 
became fixed at what was for a long time the supposed range of a 
cannon shot, viz. three miles distance. 

In addition to the authority of the publicists, this three-mile 
range, if not expressly recognised as an absolute boundary by 
international law, is yet fixed on, apparently without dispute, in 
Acts of Parliament, in treaties, and in judgments of courts of law 
in this country and America. 

The Merchant Shipping Act, 17 & 18 Vict. ¢. 104, s. 527, pro- 
vides for injury to property by giving power to detain a foreign 
ship when within three miles of the coast. The Customs Act, 3 & 
4 Wm. 4, c. 58, legislates for foreign vessels within one league of 
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the coast. The 59 Geo. 3, c. 38, s. 2, sanctions fishing and drying 


THE Quaex fish by British subjects within three miles of the coast. The 


igh, 
Grove, J. 


33 & 34 Vict. c. 90, s. 52, a foreign enlistment Act, extends “to 
all the dominions of Her Majesty, including the adjacent territorial 
waters.” 

The Congress of the United States has authorized the district 
courts to take cognizance of all captures made within a marine 
league of the American shores. 

In many treaties, e.g. those mentioned by the Lord Chief 
Justice, of 1786-1787 and 1794, the cannon-shot range is fixed 
on as a zone protected from hostilities when the country which 
this belt adjoins is neutral. 

It is true that this may be explained as a mutual concession, 
though I should incline to regard the concession rather as a dis- 
claimer of rights beyond this belt; at all events it shews that this 
limit has been fixed on or assumed as internationally separable 
from the parts of the high seas beyond it. 

In many cases in the law courts cannon-shot range on this 
three-mile belt has been recognised. The charge of Sir Leoline 
Jenkins, in 1683, goes beyond this, and extends the dominion of 
the Crown to what were called the four seas. In the case of The 
Twee Gebroeders (1) it was held that a vessel lying within the 
three miles could not by her boats make a good capture beyond 
this distance. So in the case of The Brig Anne, a vessel, having 
anchored and taken in provisions within the three miles, was seized 
under an Act of Congress which laid an embargo on vessels within 
the limits and jurisdiction of the United States; Story, J., saying, 
“The Anne was certainly in a place within the jurisdiction of the 
United States.” In Gammell v. The Lord Advocate (2) the right 
of the Crown to the bed of the sea within the three miles is re- 
cognised by Lord Wensleydale, and to some extent by Lord Cran- 
worth. In the case of The Leda, the words “ United Kingdom” 
were held by Dr. Lushington to include three miles from the 
shore. So in the ease of Whitstable Fishers v. Gann (3), an 
anchorage case, Hrle, C.J., says, “The soil of the sea shore to the 
extent of three miles from the beach is vested in the Crown,” and 


(1) 3C. Rob. 162. (8): LLC. B.S ca8r 18 GB. 
(2) 3 Macq, 419-465. (N.S.) 353; 11 HL. L. 192. 
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this is quoted with approval by Lord Chemsford in the same case 
on appeal in the House of Lords. 

Chancellor Kent recognises Bruce’s Case (1), but although the 
occurrence is treated as within territorial waters, yet, as it took 
place in Milford Haven, it may be said this was within a port. 
Some belt of sea must, as a necessary protection, be within the 
control of the country which it washes. There are parts of the 
<oast where the cliffs are such that the tide at low water hardly, 
if at all, leaves their base uncovered, and if there were no jurisdic- 
tion over any part of the water in such places hostile gun-boats 
might hover within pisto]-shot of the land. 

The result of the authorities on international law, of the con- 
cessions of nations, and of decided cases is admitted by the learned 
counsel for the defendant to prove that, there is a jurisdiction for 
eertain purposes in tribunals of the country within the three miles. 
Is then this jurisdiction limited, and, if so, to what extent ? 

I do not find in any of the authorities cited an express limita- 
tion of jurisdiction, as by words to the effect that such and such 
rights exist and no other, or any express assertion that there is no 
criminal jurisdiction within the territorial waters. Manning goes 
the nearest to this, for he does say that for some limited purposes 
a special right of jurisdiction and even of dominion is conceded to 
a state, in respect of the part of the ocean immediately adjoining 
its own coast line. If this statement were borne out by the gene- 
ral current of authority, or even by a few writers of eminence, or 
by authoritative decision, it would have great weight ; but I do not 
find that it is so supported. 

The limitation for which, as I have said, there is no doubt con- 
siderable authority, is that of a right of passage, and this may,—and 
I will assume it for the purpose of my judgment in this case,—go so 
far as to exclude from English jurisdiction anything which may 
happen within the foreign ship, between members of its crew or 
even passengers who trust themselves for the time being to the 
government of the commander of the ship. 

As we claim for this nation that a British ship is British territory 
wherever it be, I concede for the present that foreigners may 
wightly claim for their ships the same privilege, except when 

(1) 2 Lea. Cr. C. 1093. 
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restricted by special legislation, e.g., customs laws, &c. But, as- 
suming fully this right of passage through ‘the territorial waters, 
it seems to me that the very exception involves a right within a 
right, a serviency qua the rights conceded, but dominion ultra 
those ; it seems to me also that a right of passage cannot be other 
than a right to be properly exercised, with due regard to the 
safety of the subjects of the nation over whose territorial waters 
the right is used. If the lives or limbs of such subjects are 
jeopardized, it would be an idle dominion which cannot protect 
them against injury, or punish for it if committed. 

If the dominion be absolute, such seems to me a necessary con- 
clusion; and even if the words “ police and surety ” or “ military 
and police authorities” be taken to impose a further limitation 
than that of a right of passage, still the limited rights could 
not be protected if reckless navigation were permitted to en- 
danger those rightfully enjoying them, or if the persons guilty of 
injury to them were not punishable by the tribunals of the 
country having this police or military jurisdiction. Police with- 
out this protection would be impotent and useless. It may be 
said complaint may be made to the tribunals of the country to 
whom the offender is a subject, but resort to such remedies, in 
addition to the enormous difficulties of procuring evidence, want 
of power to compel attendance of witnesses, and expense, assumes. 
that the offender returns to his own ‘country, which he may not 
do, and gives in this respect no meaning to the jurisdiction over 
the limited area for police and surety; for this resort to the 
country of the accused could be had if the offence were committed 
anywhere on the high seas. 

It is true that there is no case expressly in point either way 
with that now before the Court. If there had been a case of 
recognised authority, this case would probably not have been 
argued. This, though by no means a conclusive argument either 
way, is rather an argument in favour of the defendant than 
against him. It may, however, be remarked that collisions were 
not frequent until late years, when the great increase in the 
number of ships navigating the ocean has given rise to them. 
The loss of human life, except from murder or piracy, was not 
thought so much of in former times as at present, and unless there 
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were something directly calling in question the jurisdiction, the 
limit of territorial water would not be likely to be narrowly 
watched. Still, I am far from undervaluing the argument. 

As I have come to the conclusion that there is jurisdiction in 
such a case as the present, there arises the question whether it is 
necessary that there should be special legislation to enable our 
tribunals to deal with a foreigner guilty of such offence. 

If the matter were one of police regulation merely, such as that 
the vessel should pass between certain buoys, should exhibit 
certain lights, be liable to customs requirements, &c., I should be 
of opinion that special legislation would be requisite; but I cannot 
see that it is for murder, mayhem, or manslaughter, any more than 
it would be if the offence were committed within a port or haven. 
The criminality of and punishment for such offence is a part of 
the common law of the realm, not originated by statutory legisla- 
tion. Ifthe locality where the offence is committed is within the 
realm, a statute is unnecessary, if not, it is ultra vires. The 
learned counsel for the defendant, if I rightly understand him, 
admitted that a foreigner would be liable for murder committed 
within the three-mile belt. His words were, “If a man inten- 
tionally fires at a man, I should not contest it might be murder, 
whether I carry that admission too far or not.” 

It certainly would seem a strong proposition to contend for that, 
if a foreigner from the motive of pure individual malice should in- 
tentionally shoot down the master of a fishing-smack peacefully 
and rightfully casting his net in English waters, or a dredger for 
oysters, or an officer civil or military in the execution of his duty 
there, such murder should not be cognizable by English tribunals 
without a special statute: see Coombes’ Case.(1) Manslaughter 
may come within a hair’s breadth of murder; it may be a nice 
and difficult question to decide; and is the offender’s life to be 
forfeited if his act is on one side of the ine? But if there be, 
say, provocation enough to reduce the homicide, though inten- 
tional, to what we call manslaughter, is he to be acquitted 
altogether ? 

So, if a foreigner in a foreign ship, with malice prepense, runs 
his ship at a fishing-boat or a swimmer, and so kills a British 

(1) 1 Lea. Cr. C. 388. 
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subject, is it punishable as murder by our tribunals; while, if he 
produce the same result by the most grosssand culpable negli- 
gence, it is not within their jurisdiction? If this be so, a foreign 
vessel might run riot among our fishing boats with impunity. 
Nor is this simply an argument ab inexpediente. Admitting a 
right to these waters for purposes of police and safety, which is, I 
think, fairly supported by the authorities, it seems to me that the 
existing laws for the protection of life and limb are a necessary 
adjunct to such right. The case of The Twee Gebroeders (1) is 
an authority for there being a jurisdiction over ships lying within 
the three miles. 

I cannot see any sufficient distinction between the rights and 
immunities of a ship availing itself of a right of passage, and a ship 
at anchor within the same district; in the latter case the ship is 
availing itself of the soil which, to give the country a right of 
interference, must be assumed to be a part of the territory of that 
country ; if so, the water over that soil must, it seems to me, also 
belong to that territory: cujus est solum ejus est usque ad celum 
is a maxim of general application; the ship using the soil for 
anchorage, which is incident to safe navigation, is no more availing 
itself of the protection of that country and subjecting itself to its 
laws, than when passing over that soil and availing itself of a 
water highway, which may be a channel overlooked by the cliffs of 
the adjacent country. 

In Gann vy. Whatstable Fishers (2) Lord Westbury says: 


“The right to anchor is a necessary part of the right of navigation, because it 
is essential for the full enjoyment of that right.” 


Although on the high seas generally the Admiralty may not 
have jurisdiction over foreigners, except when specified, as in the 
Merchant Shipping Act, yet in Bruce's Case (3), cited apparently 
with approval by Kent, the judges agree that the Admiralty had 
concurrent jurisdiction with the Courts of common law in such 
waters as Milford Haven; and whether this be considered a port 


(1) 3 C. Rob. 162. see also Sir Leoline Jenkins’ Charge ; 
(2) 11 H. L. 208. see also 11 & 13 C. B.(N.S.) 418; 11 
(3) 2 Lea. C. C. 1093; Kent’s Com. H. L. 192-218; and Coombes’ Cuse, 
vol. i. p. 866, 867; Riv. Cunningham, 1 Lea. Cr. C. 388. 
Bell, Cr. C, 80, per Cockburn, OC. J. ; 
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or not, if, as is not denied, the Courts of common law have juris- 
diction over a foreigner committing an offence within a port or 
haven, the Admiralty must have, according to this case, concurrent 
jurisdiction, and if so, then, assuming I am right as to an offence 
committed by a foreigner (not on boar, on the rigging, or within 
the hull of a foreign ship, but outside the ship on a British subject 
in the Queen’s peace), being within the jurisdiction of the Crown, 
if within the three-mile belt, then it seems to me the case is 
parallel, and the Admiralty must in the same right have jurisdic- 
tion over it; and if so, the Central Criminal Court, to which the 
Admiralty jurisdiction has been given, must also have it. © 

Ihave therefore come to the conclusion that as, in this case, the 
offence, although committed by a foreigner in a foreign ship, is 
committed denors the vessel upon a British subject in the Queen’s 
peace, within the three-mile belt, the Court which tried this case 
had jurisdiction, and that the conviction should be affirmed. 

This being the conclusion at which I have arrived, it is unneces- 
sary for me to give an opinion ou the last question, viz., whether 
this offence was an offence committed on board of a British ship. 


AMPHLETT, J.A. The prisoner is a foreigner, and committed 
the offence of which he has been convicted while captain on board 
a foreign vessel passing along the open sea, within a little less 
than two miles of the English coast, and the question is, whether, 
under the circumstances stated in the case, the Admiralty formerly, 
and now the Central Criminal Court, to which the jurisdiction of 
the Admiralty has been transferred by statute, was competent to 
try him. 

The following propositions may, I think, be considered as esta- 
blished, both on principle and by authority, and were not, in fact, 
disputed during the argument before us :— 

1. hat a foreigner committing an offence of any kind, even 
against an Englishman, on foreign territory cannot be tried for it 
in an English court. 

2. That a foreigner committing a criminal offence while on 
English territory, is equally amenable to English law as a subject, 
except so far, if at all, as he may be exempted therefrom by con- 
vention or by some established rule of the law of nations. 
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Neglecting, then, for the moment, any such case of exemption, 
the question we have to decide resolves itself into this, viz., whether 
the locality of the offence was within English territory, or, what 
for the present purpose appears to me the same thing, within the 
dominion or sovereignty of England? If it was, I think that, as 
a necessary attribute of sovereignty, it was the right and duty of 
the sovereign to enforce order and security to life and property in 
such territory, and that, so far as necessary, the law of England 
would in the absence of any other law attack thereto without the 
necessity of legislation. 

T am unable to see any difficulty about venue. The locality not 
being within the body of any county, the offence was not cogniz- 
able under the ordinary commissions of oyer and terminer; but, 
assuming the locality to have been English territory on the high 
seas, it was, in my judgment, clearly within the former jurisdic- 
tion of the Admiralty. For example, it being established that, 
by the law of nations, a merchant ship was to be considered as a 
floating part of the territory of the country to which she belonged, 
crimes by foreigners, committed on board of an English skip, were 
held to be cognizable by the English Courts, without any Act of 
Parliament to that effect: see Anderson’s Case. (1) 

Now there are two grounds on which it was contended for the 
Crown that the offence was committed on English territory :— 

1. Because, by international law, every maritime nation is 
entitled to have, as an extension of its territory, such a part of the 
adjacent sea as may be necessary for its own security, and which, 
after some, fluctuations, had been settled by general consent to 
extend to a distance of a marine leaguc, or three miles from low- 
water mark, 

2. Because, the death of the party injured through the criminal 
negligence of the prisoner having occurred on board an English 
vessel, the offence was in law committed there, and therefore, by 
the law of nations, on English territory. 

I will first dispose of the second ground, which of course is quite 
independent of the three-mile zone, and if valid would justify 
the conviction of the prisoner had the offence been committed in 
the middle of the ocean. Now, according to the decision in R. vy. 


(1) Law Rep. 1 Cr. ©; 261. 
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Coombes (1), the crime must be, for the purpose of determining 
the venue, held to have been committed on the English ship where 
the death occurred ; but that doctrine, founded as it is upon a con- 
venient fiction, and binding no doubt upon a British subject, does 
not decide the question before us, which is, whether a foreigner who 
committed the offence while he was de facto outside the English 
territory, could be made amenable to English law. With some 
doubt I have come to the conclusion that he could not. I can 
find no authority for saying that a state has any jurisdiction to 
punish a foreigner who at the time of the commission of the 
offence was not within the territory, and consequently not owing 
it any allegiance. 

The first ground on which the argument for the Crown was 
based, viz., the right of maritime states to a zone of three miles 
over the adjacent seas, remains to be considered. 

We know historically that from the earliest times maritime 
states have claimed dominion over adjacent seas, and often to an 
outrageous extent. England claimed dominion over the whole of 
the narrow seas, even to the extent of excluding, if it thought 
proper, foreign ships from passing over them, and other countries 
were not far behind England in that respect. These extravagant 
claims, however, have been long since abandoned, and the freedom 
of the high seas for the inoffensive navigation of all nations is 
firmly established, and England and most, if not all, maritime 
states have been content to limit the claim to advance their 
frontier seaward to the extent of three miles. That limited extent, 
however, of maritime territory has been in modern times with 
remarkable unanimity recognized by the English Courts. 

In Reg. v. 49 Casks of Brandy (2) Sir John Nichol, in deciding 
against the claim of the lord of a manor to wreck beyond low- 
water mark, said: 


“As between nation and nation the territorial right may by a sort of tacit 
understanding be extended to three miles; but that rests upon different prin- 
ciples, viz., that their own subjects shall not be disturbed in their fishing, and 
particularly in their coasting trade and communications between place and place 
during war, &c., but ro person ever heard of a land jurisdiction of the body of a 
county which extended three miles from the coast.” 


(1) 1 Lea. Cr. C. 388. (2) 8 Hag. Adm. Rep. 247. 


118 


1876 


THE QUEEN 


v 
Kknyn, 
CAmphlett, JA, 


120 


1876 


THE QUEEN 
v. 
Kevyn. 


Amphlett, J.A. - 


EXCHEQUER DIVISION. VOL. II. 


In The Twee Gebroeders (1) Sir W. Scott speaks of the sea within 
three miles of the coast of Friedland as < waters belonging to 


Prussia.” 

In The Leda (2) Dr. Lushington decided that where one of the 
Merchant Shipping Acts spoke of disputes arising with respect to 
salvage “in the United Kingdom,” those words meant “the land 
of the United Kingdom and three miles from the shore.” 

In the General Iron Screw Co. v. Schurmanns (3) it was decided 
that the limitation upon the liability of a shipowner in case of a 
collision under one of the Merchant Shipping Acts applied to a 
case of damage done to a foreign ship within three miles of the 
English coast, though foreign ships are not mentioned in the Act, 
and Lord Hatherley, in the course of his judgment, says: 


“ As to the question how far our legislature could properly affect the rights of 
foreign ships within the limits of three miles from the coast of this country there 
can be no possible doubt that the water below low-water mark is part of the high 
seas. But it is equally beyond question that for certain purposes every country 
may by the common law of nations legitimately exercise jurisdiction over that 
portion of the high seas which lies within the distance of three miles from its 
shores.” 


Afterwards he says: 


“ Authorities have been cited to the effect that every nation has the right to 
use the high seas even within the distance of three miles from the shore of 
another country, and it was contended that it was not legitimate to interfere 
with foreigners so using this portion of the common highway, except for the bona 
fide purposes of defence, protection of the revenue, and the like. 

“Tt is not questioned that there is a right of interference for defence and 
revenue purposes, and it is difficult to understand why a country having this 
kind of territorial jurisdiction over a certain portion of the high road of nations 
should not exercise the right of settling the rules of the road in the interests of 
commerce. An exercise of jurisdiction for such a purpose would be at least as 
beneficial as for purposes of defence and revenue.” 


In Gammel v. Commissioners of Woods and Forests (4) Lord 


- Wensleydale, in discussing the distance to which the exclusive 


right of the Crown (affirmed in that case) in the salmon fishery 
on the coast of Scotland extended, says, 
“That it would be hardly possible to extend fishing seaward beyond the distance 


of three miles, which by the acknowledged law of nations belongs to the coast of 
the country.” 


(1) 8 Rob. Adm, 162. (3) 1 J. & H. 180, 
(2) Swa. Adm. 42, (4) 3 Macq. 465. 
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In this last case it would appear to have been decided by the 
House of Lords that not only was the three-mile zone within the 
territory of England, but that the actual property therein was 
vested in the Crown; and that view seems to have been adopted 
by the legislature, for in the Act of 21 & 22 Vict. c. 119, which 
was passed for the purpose of defining the rights of the Crown 
and the Duchy of Cornwall to mine and minerals under land 
between high and low-water mark and below low-water mark 
adjacent to the county of Cornwall, it was by the 2nd section 
enacted, that all mines and minerals lying below low water under 
the open sea adjacent to, but not being part of, the county of Corn- 
wall were, as between the Crown and the duchy, vested in her 
Majesty in right of her Crown “as part of the soil and territorial 
possessions of the Crown.” Moreover, the right of this country to 
legislate for foreign ships within the zone of three miles from the 
coast has been exercised by Parliament in the Customs Act (16 & 
17 Vict. c. 117), ss. 212, 218, and 236, the Merchant Shipping Act 
(17 & 18 Vict. c. 104), s. 517, and the Foreign Enlistment Act 
(32 & 33 Vict. c. 90), s. 24, which were fully brought to our notice 
in the argument, and it may be pertinently asked, what right 
could Parliament have to legislate at all for foreign ships within 
the zone unless it was considered to be English territory ? 

It is true that neither the Parliament, in the Acts to which I 
have referred, nor our Courts in modern times, have claimed any 
right to interfere with the inoffensive passage of a foreign vessel 
over the zone, and I think it may be conceded that it would be at 
variance with the established law of nations to do so, unless under 
special circumstances the security of the state required it; and it 
may be conceded that, so far as regards internal discipline and 
acts done on board with no consequences beyond the vessel, the 
law of the flag would be respected and our criminal law would not 
attach. 

But to extend this exemption, however, from the law of the 
territory to acts of criminal negligence, by which persons outside 
the vessel are killed or injured, appears to me to be highly unrea- 
sonable and, so far as I know, absolutely without authority. 

The assumption by the legislature and in judicial decisions that 
the three-mile zone is English territory ought, perhaps, to be 
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binding upon us in an English court of justice without more; 
but, passing that by, I will proceed to shew that that assumption 
is in accordance with and fully warranted by international law. 

To ascertain that law it is most important in this and all other 
cases to consult the published opinions of eminent jurists of diffe- 
rent countries, for although, as has been justly said, those writers 
cannot make the law, still if theré is found a practical unanimity 
or a great preponderance of opinion among them, it would afford 
weighty, and in many cases, conclusive evidence that their state- 
ment of the law had been received with the general consent of the 
civilized nations of the world. Chancellor Kent, in his Commen- 
taries, vol. i. p. 19, says:— 

“Tn cases where the principal jurists agree the presumption will be very great 
in favour of the solidity of their maxims; and no civilized nation that does not 
arrogantly set all ordinary law and justice at defiance will venture to disregard 
the uniform sense of the established writers on international law.” 

See other authorities to the same effect, collected and discussed 
by Sir Robert Phillimore, in his Commentaries on International 
Law, 2nd ed. vol. i. pp. 61-66. 

Both sides, therefore, very properly called our attention to the 
opinions of almost every accredited writer on international law 
who has dealt with this question of maritime territory. 

As, however, some of my learned Brothers, whose judgments I 
have had the privilege of seeing, have stated and discussed these 
writings in detail, I do not think it necessary or right to go over 
the same ground, or to do more than state briefly the general con- 
clusions J have myself derived from them, 

These conclusions are as follows :— 

1, That all these writers, and, as far as I can see, with complete 
unanimity, acknowledge the right of a maritime state to an exten- 
sion of their territory over some portion of the adjacent sea. ) 

2. That, although there is found a great variety of opinion 
among these writers as to the distance to which such maritime 
territory should be allowed, not one of them puts such distance at 
less than three miles. 

3. That all the earlier writers, including Grotius, the vigorous 
advocate of the free navigation of the high seas, and many of the later 
writers, maintained that within the zone of three miles the state 


VOL, II. iiXCHEQUER DIVISION. 


had, without qualification, a proprietary, as well as a territorial, 
right, so that it might at its pleasure exclude foreign ships from 
passing along the same ; but that others of the later writers con- 
tended that the state had a territorial, but not a proprietary, right 
over the zone, or that, at all events, the innocent use of the zone 
by foreign ships for the purpose of navigation could not without 
wrong be interfered with. 

4, That not one of the last-mentioned writers maintained that 
the sovereign state had no jurisdiction to prevent what I may call 
external wrong committed by them on board a foreign vessel 
within the zone. Indeed the writers most relied upon for the 
defence, such as Ortolan and Calvo, I think, imply, if they do not 
say, the contrary, for while arguing against the right of the mari- 
time state to exclude foreign ships from the zone, they all appear 
to me to admit in substance that they have the right to make laws 
of “police and surety.” 

Does not that necessarily imply that the maritime state may 
not only make, but enforce, laws against such acts of criminal 
negligence as are charged against the prisoner in this case, and 
how can they be adequately enforced but by attaching to them 
penal consequences ? 

According to the meaning attributed to some of these writers by 
the counsel for the prisoner, a foreigner may come on the high 
seas close to our shores, and so long as he steers clear of acts of 
piracy, he may injure and insult our people, destroy their pro- 
perty, and endanger the navigation with impunity. Cases might 
be put without number of intolerable wrongs which might be thus 
committed in the zone against the dignity, honour, and security of 
the state, and if it be the fact that any of those writers have main- 
tained that such wrongs are not punishable by the state on whose 
territory they are committed, they are at variance in that respect 
with an enormous majority of other writers of the first eminence, 
and may, I think, be safely put aside. 

It is no sufficient answer to say that a foreigner so acting would 
be punishable by the law of his own country. For it may be that 
he does not belong to any civilised country, or that the law of the 
country to which he belongs has made no provision for the punish- 
ment of an outrage upon the subject of another state out of their 


123: 


1876 


THE QUEEN 


v. 
Keyn. 


Amphlett, J.A. 


1876 


THE QUEEN 
v. 
KEYN. 
Amphlett, J.A. 


Brett, J.A. 


EXCHEQUER DIVISION. VOL. Il. 


own dominions. Indeed until a comparatively recent period our 
own law contained no such provision. ~ 

Nor is it any answer to say that the same evils might arise 

on the ocean beyond the zone. Our immediate shores would at 
least be protected by extending our frontier to that distance, nor 
would any collision such as has happened in this case be so likely 
to occur. 
- It is said that no precedent can be found for the exercise by the 
Court of Admiralty of criminal jurisdiction over a foreigner on 
board of a foreign vessel, but it must be remembered that the 
jurisdiction is only claimed in respect of crimes committed against 
a person outside the vessel, and where such vessel is within the 
zone. Such a case must be rare, and very probably was never 
under the consideration of any Court before. 

For these reasons I think that the Central Criminal Court had 
jurisdiction to try the prisoner for the offence with which he 
was charged, and that the conviction, therefore, ought to be 
confirmed. 


Brert, J.A. The prisoner was at the Central Criminal Court 
convicted of manslaughter, that is to say, he was found to have 
been guilty of acts and their results which amount, according to 
the law of England, to the crime of manslaughter. The prisoner 
was a German subject. 

The question reserved is, whether the Court which tried him 
had jurisdiction so to do. All are agreed that it had none, unless 
by reason of the locality in which the crime was committed. It 
was committed on the open sea, but within three miles of the coast 
of England. It is suggested that it was also committed on board 
an English ship. In either case it is urged it was committed in 
a locality or place subject to the criminal law of England, and to 
the jurisdiction of the Central Criminal Court. It was argued on 
the one side that the open sea within three miles of the coast of 
England is a part of the territory of England as much and as 
completely as if it were land a part of England; that the criminal 
law of England, unless expressly restricted, applies to every crime, 
by whomsoever committed, within the territory of England; that 
there is no express restriction as to the crime in question; that 
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the criminal law, therefore, is to be applied to the present case. 
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It was further argued that at all events the crime was committed ‘Tun Qurun’ 


on board an English ship, and, therefore, although by a foreigner, 
it is by statute to be tried according to the criminal law of 
England. It was answered that the open sea within three miles 
of the coast of England is not in any sense a part of the territory 
of England or within the jurisdiction of the Crown of England; 
that if it be within the jurisdiction of the Crown, so that the 
Sovereign or Parliament of England might, by constituting a Court 
to do so, have properly taken cognizance of the crime, yet no 
such Court has been constituted, and, therefore, the Central 
Criminal Court had no jurisdiction. It was further argued that 
even though the open sea within three miles be a part of the 
territory of England, yet the crime was committed on board a 
foreign ship, and, therefore, could not be tried in England. 

The questions raised by these arguments seem to me to be: 
First, is the open sea within three miles of the coast a part of the 
territory of England as much and as completely as if it were 
land a part of England? Secondly, if it is, has the Central 
Criminal Court any jurisdiction to try alleged crimes there com- 
mitted, by whomsoever committed? ‘Thirdly, can the crime be 
properly said to have been committed on board of an English ship 
so as thereby to give jurisdiction to an English Court, although 
the sea in question be not a part of England? Fourthly, can it 
be properly said to have been committed on board of the German 
ship; and if so, is jurisdiction thereby ousted from an English 
Court, although the sea in question be a part of English territory ? 
As to the first part, the argument does not deny that it is an 
axiom of law that the criminal law of England runs everywhere 
within England, so as to be applicable to every crime by whom- 
soever therein committed. If the three miles of open sea are a 
part of the territory of England, it was not denied,—nay it was ex- 
pressly admitted,—that unless there be an exception in favour of a 
crime committed on board of a foreign passing ship, and this crime 
was committed on board of such a ship, the criminal law of 
England might of right be applied to the crime, What was 
denied upon this hypothesis, as to the three miles of open sea, 
was that the Central Criminal Court, or indeed any Court hitherto 
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constituted by the sovereign authority, had had jurisdiction given 
to it to apply the criminal law to such acase. The great question 
argued was, whether the three miles of open sea next the coast 
are or are not a part of the territory of England, meaning thereby 
a territory in which its law is paramount and exclusive. Before 
examining this proposition, I should wish to observe that the 
question what is or is not a part of the realm is, in my opinion, not 
in general a question for judges to decide. Their duty as to the 
administration of the criminal law is to administer it, as between 
the Crown and all persons within the realm, with regard to any 
crime alleged to have been committed within the realm, and as 
between the Crown and all the Queen’s subjects, with regard to 
any crime alleged to have been committed by any subject of the 
Queen anywhere. What are the limits of the realm should in 
general be declared by Parliament. Its declaration would be con- 
clusive, either as authority or as evidence. But in this case of 
the open sea there is no such declaration, and the question is in 
this case necessarily left to the judges, and to be determined on 
other evidence or authority. Such evidence might have consisted 
of proof of a continuous public claim by the Crown of England, 
enforced, when practicable, by arms, but not consented to by other 
nations. * I should have considered such proof sufficient for English 
judges. In England it cannot be admitted that the limits of 
England depend on the consent of any other nation. But no such 
evidence was offered. The only evidence suggested in this case 
is, that by the law of nations every country bordered by the sea is 
to be held to have, as part of its territory, meaning thereby a 
territory in which its law is paramount and exclusive, the three 
miles of open sea next to its coast; and, therefore, that England 
among others has such territory. The question on both sides has 
been made to depend on whether such isor is not proved to be the 
law of nations. On the one side it is said there is evidence and 
authority on which the Court ought to hold that such is the law 
of nations; on the other side it is said there is no such evidence or 
authority. The evidence relied on for the Crown is an alleged 
common acquiescence by recognized jurists of so many countries, 
as to be substantially of all countries, and declarations of states- 
men, and similar declarations of English judges in court in the 
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course of administering law. On the other side it is said that the 
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declarations cited of the judges were opinions only, and not deci- Tar Quzen 


sions; that there is no common acquiescence of jurists to the 
alleged effect, or declarations of statesmen; and that if there 
were, such acquiescence or declarations are not sufficient; that 
there should be acqujescence by governments declared in treaties 
or evidenced by acts of government. It is admitted that there is 
no such acquiescence by any general treaty or by unequivocal acts 
of many, if of any, governments. Main reliance is placed .by the 
one side on the alleged common agreement of jurists. Their 
acquiescence or agreement in fact is denied by the other side, and, 
further, their authority is denied, if such acquiescence or agreement 
is held to exist. 

It seems, therefore, necessary to determine, first, what is the 
authority of a common agreement or acquiescence of jurists; 
secondly, is there any such acquiescence or agreement with regard 
to three miles of open sea adjacent to countries ? thirdly, if there 
is, what is the exact purport of such agreement. As to the first, 
the propositions in respect of which the testimony of jurists may 
be accepted, and the grounds of accepting their testimony, are 
stated by Grotius :— 

“ As the laws of each state are made with regard to its own particular advan- 
tage, so the consent of all states, or of the greater number, may well make laws 
common between them all. And it seems that in fact such laws have been made, 
which tend to the advantage, not of each state in particular, but of the whole 


assemblage of such states. These are what are called the law of nations as dis- 
tinguished from the law of nature”: Introduction, s. 18. 


That is to say, that there is in fact a law of nations, enacted, as 
it were, by common consent. Again, he says: 


“JT have used in favour of this law the testimony of philosophers, historians, 
poets, and even of orators ; not that they are to be indiscriminately relied on, &c., 
but because where many persons in different ages and countries concur in the 
game statement, it (i.e. the sentiment or proposition) must be referred to some 
general cause. In the subject now in question, this cause must be either a just 
deduction from the principles of natural justice or universal consent. The first 
discovers to us the natural law, the second the law of nations. In order to dis- 
tinguish these two branches of the same science, we must consider not merely the 
terms which authors have used to define them (for they often confound the ‘terms 
natural law and law of nations), but the nature of the subject in question, For 
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if a certain maxim, which cannot fairly be inferred from admitted principles, is 
nevertheless found to be everywhere observed, theré-is reason to conclude that: it 
derives its origin from positive institution :” s, 41. 


This latter citation seems to me to assert that the testimony of 
writers and statesmen is to be received, and that if they, being of 
different nations and living at different times, have agreed to a 
common proposition which is not unreasonable, such agreement 
may be received as evidence ofa common consent of nations, 
forming thereby a law of nations :— 


“To form an useful library (says Martens, Introduction, s. 8), for the studying 
of the positive law of nations, the following classes of books are indispensably 
necessary.” He then enumerates treaties, history, &c., and lastly, he says, “ And 
above all, all the regular treatises on this science.” 


Wheaton (c. 1, s. 11) is still more distinct :— 


“The various sources of international law,” he says, are these: (1.) Text- 
writers of authority shewing what is the approved usage of nations, or the general 
opinion respecting their mutual conduct, with the definitions and modifications’ 
introduced by general consent. Without wishing to exaggerate the importance 
of these writers, or to substitute in any case their authority for the principles of 
reason, it may be affirmed that they are generally impartial in their judgment. 
They are witnesses of the sentiments and usages of civilized nations, and the 


weight of their testimony increases every time that their authority is invoked by 


statesmen, and every year that passes without the rules laid down in their works 
-being impugned by the avowal of contrary principles.” 


Kent (Lecture 1, p. 2), says: 


“The most useful and practical part of the law of nations is, no doubt, in- 
stituted on positive law, founded on usage, consent, and agreement.” At p. 16 :— 
“ Grotius, therefore, went purposely into the details of history and the usages 
of nations; and he resorted to the works of philosophers, historians, orators, poets, 
civilians, and divines for the materials out of which the science of public morality 
should be formed ; proceeding on the principle that when many men at different 
times and places unanimously affirmed the same thing for truth, it ought to be 
ascribed to some universal cause.” 


He then cites Puffendorf and Vattel as authorities for the pro- 
position he has in hand. And then, at p. 18, he says: 


“ We now appeal to more accurate, more authentic, more precise, and more 
commanding evidence of the rules of public law, by a reference to the decisions of 
those tribunals to whom in every country the administration of that branch of 
jurisprudence is specially intrusted, &c.” ‘But in the absence of higher and more 
authoritative sanctions, the ordinances of foreign states, the opinions of eminent 
statesmen, and the writings of distinguished jurists are regarded as of great con- 
sideration on questions not settled by conventional law. In cases where the 
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principal jurists agree, the presumption will be very great in favour of the solidity 
of their maxims; and no civilized nation that does not arrogantly set all ordinary 
law and justice at defiance will venture to disregard the uniform sense of the 
established writers on international law.” 


Story in his Treatise on the Conflict of Laws (s. 3), says, after 
stating the use among commercial nations of a system of inter- 
national justice, 


“The system thus introduced for the purposes of commerce has gradually ex- 
tended itself to other objects, &c. New rules, resting on the basis of general 
convenience and an enlarged sense of national duty, have from time to time been 
promulgated by jurists and supported by courts of |justice, by a course of judicial 
reasoning which has commanded almost universal confidence, respect, and obe- 
dience without the aid either of municipal statutes, or of royal ordinances, or of 
international treaties.” 


This is a strong assertion of the respect due to the propositions 
of great jurists, though they may not have been adopted either in 
legislation or treaties. And Phillimore, summing up all these, 
says, in chap. 5: 


“The next and only other source of international law is the consent of nations. 
This consent is expressed in two ways, (1,), it is openly expressed by being em- 
bodied in positive conventions or treaties; (2.), it is tacitly expressed by long 
usage, practice, and custom.” And in chap. 6:—“Such being the influence of 
usage upon) international law, it becomes of importance to ascertain where the 
repositories and what the evidence may be of this great source of international 


law. 


»” 


He then enumerates history, treaties, proclamations ar manifes- 
toes, marine ordinances, the decisions of prize courts. And then 
in chap. 7 :— 


“The consent of nations is further evidenced by the concurrent testimony of 
great writers upon international jurisprudence.” 

(Citing Ortolan, b. 1, c. iv. t. i. p. 74):— 

‘‘ The works of some of them have become recognized digests of the principles 
of the science, and to them every civilized country yields great, if not implicit, 
homage.” In the note he says: “ ‘The English Courts of common law, and Eng- 
lish commentators on that law, both in cases of public and private international 
law, have been in the habit of referring to other works of those foreign authors as 
containing evidence of the law to be administered in England.” “ Lord Mans- 
field,” he says, “in fact built up the fabric of English commercial law upon the 
foundation of the principles contained in the works of foreign jurists. In the 
Admiralty and Kcclesiastical Courts these works have always been referred to as 
authorities.” Speaking of Grotius, he says :—‘ He may be almost said to have 
himself laid the foundation of that great pillar of international law, the authority 
of international jurists.” 
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Such are the views expressed in the treatises of recognised 
writers. The same opinion seems to be affirmed in judgments of 
the greatest judges. Lord Stowell, in The Maria (1), says :— 


“If authority is required, I have authority, I mean, &c., Baron Puffendorf.” 
Again :—‘ All writers upon the law of nations unanimously acknowledge it.” 
And, again :—* Vattel is here to be considered, not as a lawyer merely delivering 
an opinion, but as a witness asserting the fact, the fact that such is the existing 
practice of modern Europe.” 


Lord Stowell then cites as authorities for the proposition he is 
enunciating, Valin, Vattel, and other known writers. I have 
cited these specific statements from this one judgment of Lord 
Stowell, but I think that a perusal of his judgments throughout 
his judicial career, and of those of Dr. Lushington, will shew that 
neither of those great masters ever treated of or decided a dis- 
puted proposition of international law without citing and relying 
on, as authority and evidence, the expressed opinions of recognised 
writers on the law of nations. In Triquet v. Bath (2) Lord Mans- 
field says upon this very point, and in order to justify his own 
reliance on the writers :— 


“T remember a case before Lord Talbot of Buvot v. Barbut, in which Lord 
Talbot declared a clear opinion, that the law of nations in its full extent was part 
of the law of England, and that the law of nations was to be collected from the 
practice of different nations and the authority of writers. And accordingly he 
argued and determined from such instances, and the authority of Grotius, Bar- 
beyrac, Bynkershoek, Wiquefort, &c., there being no English writers of eminence 
upon the subject. I was counsel in the case, says Lord Mansfield, and have a full 
note of it. I remember, too, Lord Hardwicke’s declaring his opinion to the same 


effect.” 

Here, therefore, we have the opinions and practice of Lord 
Talbot, Lord Hardwicke, Lord Mansfield, Lord Stowell, and Dr. 
Lushington. 

As to the opinions of statesmen, I will cite only that of Sir 
James Mackintosh, because, if any can be decisive, his must be. 


In his Discourse upon the Study of the Law of Nature and the 
Law of Nations, he says: 


“ What we at the present time call the law of nations is become, as to many 
points, as precise and certain as positive law; the principles of it are more parti- 


(1) 1C. Rob. at p. 351. (2) 3 Burr. 1478, 
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cularly established in the writings of those who have treated on the science which 
I am about to treat.” Speaking of Grotius he says: “His mind was not so 
servile and stupid as that he used the opinions of poets and orators, of historians 
and philosophers, as the decisions of judges without appeal. He cites them, as 
he himself says, as witnesses, whose unanimous consent or agreement, strengthened 
moreover by their differences on almost all other points, is conclusive proof of the 
general agreement of mankind upon the great rules of duty and the fundamental 
principles of morality.” 

This passage is styled by Hallam as “a noble defence of 
Grotius,’ whom he himself styles as “ the founder of the modern 
law of nations”; Literature of Europe, part iii. c. 4, s. 3. 

And Phillimore again, citing this, says (at p. 62): 


“Tn truth, a reverence for the opinion of accredited writers upon public and 
international law has been a distinguishing characteristic of statesmen in all 
countries, and perhaps especially of those who have deserved that appellation in 
this kingdom. It has been felt and eloquently expressed by them, that though 
these writers were not infallible, nevertheless the methodized reasonings of the 
great publicists and jurists formed the digest and jurisprudence of the Christian 
world.” 


And in chap. 8 (Recapitulation of Sources of International Law) 
he says: 

“The sources, then, from which international jurisprudence is derived are 
these,” &c., &c. He then enumerates many, and among them this: “The uni- 
versal consent of nations, both as expressed by positive compact or treaty, and as 
implied by usage, custom, and practice; such usage, custom, and practice being 
evidenced in various ways: by precedents recorded in history, by being embodied 
and recorded in treaties, in public documents of states, in the decisions of in- 
ternational tribunals, in the works of eminent writers upon international juris- 
prudence.” 

And he cites a remarkable adhesion to the same view by a great 
American statesman. In DBMr. Webster’s letter of the 28th of 
March, 1848, to the British Government, that statesman says: 

“Tf such well-known distinction exists, where are the proofs of it? What 
writers of authority on the public/law, what adjudications in Courts of Admiralty, 
what public treaties recognise it ?” 

These authorities seem to me to make it clear that the consent 
of nations is requisite to make any proposition a part of the law of 
nations. Their consent is to be assumed to the logical application 
to given facts of the ethical axioms of right and wrong. Such an 
application is the foundation of every system of law, including 
necessarily the law of nations. Their consent must be proved by 
sufficient evidence to any other asserted proposition of interna- 
tional law. The question is, what is to. be considered sufficient 
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proof of such consent. On the one side, it is said, that among 
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jurists of different nations are to be received, and that a common. 
consent of them all, or of substantially all of them, to a reasonable 
proposition may be accepted as proof of the common consent of 
nations, though the proposition has not yet been brought, for the 
purposes of action, before the governments of nations. On the 
other side, it is said, that the propositions of such writers are 
theories, not binding unless and until they have been adopted by 
governments; and that such adoption must be shewn by some ex- 
press declarations of governments, or by some acts of governments. 
If the latter be true, it is obvious that there can be no law on any 
particular point until it has arisen in fact for the treatment of 
governments ; it cannot be raised by them and decided by antici- 
pation, because there is no common tribunal or legislature. Yet 
the latter contention is, as I understand, approved by high autho- 
rity among us. 

It is in deference to the weight of that authority that I have so. 
elaborated the citations from great writers, judges, and statesmen. 
And I feel obliged to say that, in my opinion, the long list of great. 
authorities to which I have referred and the constant practice of 
the English International Court, nay, I think, of all English Courts, 
shew that it is considered that all countries have recognised that. 
the consent of them all, as sovereigns, may and should be inferred: 
in favour of a reasonable proposition from a common consent to it 
of all, or of such a considerable number as to amount substantially 
to all, recognised writers on international law, although there be- 
no other evidence of their sovereign assent. 

The next questions are whether there is, by reason of such or 
other evidence, proof of a common consent of nations to any pro- 
positions, and if to any, to what proposition, with regard to the 
three miles of open sea which are adjacent to any country. And, 
first, let us consider the writers. It seems to me that Grotius 
assents to a right to the adjacent sea, and to the proposition that 
such right is a territorial right. It will be necessary hereafter to 
consider the sense in which that term “territorial” is used by the 
writers :— 


“Videtur autem imperium in maris portionem eadem ratione acquiri, qua 
imperia alia, id est ut supra diximus, ratione personarum et ratione territorii. 
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Ratione personarum ut si classis, qui maritimus est exercitus, aliquo in loco maris 
se habeat: ratione territorli quatenus ex terra cogi possuut qui in proxima 
maris parte versantur, nec minus quam si in ipsa terra reperirentur.” 

This seems to me to admit a territorial right in a country over 
the adjacent sea. It does not explicitly determine the limits of 
that sea ; but it states, as the principle of limitation, the distance 
from land over which compulsion could be exercised from the land. 
There is no real difference, as it seems to me, between this and the 
proposition of Bynkershoek. The more general principle enun- 
ciated by him is— 

“Unde dominium maris proximi non ultra concedimus quam e terra illi im- 
perari potest.” 

That is the same as the principle of Grotius. In order to carry 
this principle into practice, he lays down the other: 

“ Quare omnino videtur rectius eo potestatem terre extendi quousque tormenta 
exploduntur.” 

And then further to shew that he is adapting the practical 
application of his principle to the times in which he lived, he 
says : 

“TLoquor autem de his temporibus, quibus illis machinis utimur; alioquin 
generaliter dicendum esset, potestatem terre: finiri ubi finitur armorum vis.” 

He gives the dominion of the adjacent sea to the adjacent land, 
and defines the limit of such sea to be the distance of a cannon 
shot from the land. I do not think it useful to cite the words on 
this point of all the other writers. It is not, as I understand, 
denied that all, or substantially all, agree that there is a right of 
some kind over the adjacent open sea, and that none deny the 
extent of a marine league or three miles, although some claim more. 
As to the nature of that right, Puffendorf speaks of it as— 

“An accessory to the land as much as the ditch of a town is accessory to the 
town.” 

I appreliend his meaning to be, that it isa part of the town, 
that is, a part of the territory of the town. Wolff is still more 
express. Speaking of the adjacent sea, he says: 


“ Quoniam partes maris occupate ad territorium illius gentis pertinent, que eas 
occupavit, quale jus Rector civitatis in suo territorio habet, tale etiam ipsi com- 
petit in partibus maris occupatis, Per consequens, qui in lis versantur lisdem 
legibus subsunt quam qui in terris habitant aut commorantur, etiam peregrini 
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This is to say that the adjacent sea is “ territory,” and that a 


Tun Queen consequence of its being territory is that-the country has its 
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ordinary jurisdictions over all who are within that territory. 
Hubner calls this sea “an accessory.” Moser says it is under the 
sovereignty of the adjacent land. Hautefeuille calls them “ terri- 
torial waters,” and declares that they are the property of the 
nation, and that consequently the nation has over them all the 
rights of sovereignty without exception. Ortolan has a chapter 
(chap. viii.) headed “De la mer Territoriale.” He admits that 
there is a right in the adjacent country over the adjacent territo- 
rial water. As to its extent, he says: 5 

“ja régle que donne Bynkershoek: Terra potestas finitur ubi finitur armorum 


vis, est aujourd’hui la régle du droit des gens, et depuis l’invention des armes & feu 
cette distance a ordinairement été considérée comme de trois milles.” As to 
the kind of jurisdiction, he says (p. 157): “Ce n’est pas seulement la 
défense générale du pays et de ses intéréts publics contre toutes les attaques dont 
il pourrait étre l’objet; c’est aussi la défense de ses nationaux, de ses habitants, 
de toute personne méme étrangere, qui y résident, dans leur sfireté, dans leur 
propriété, dans leurs intéréts individuels contre les délits de toute sorte qui 
pourraient y porter atteinte. Chargé de cette défense publique et particuliére 
sur tout cet espace, lEtat a le droit de faire les réglements, les lois néces- 
saires & ce but, et d’employer la force publique pour les y faire exécuter. 
Ainsi les lois de police et de stireté y sont obligatoire. En un mot, l’Etat a 
sur cet espace non la propriété, mais un droit d’empire; un pouvoir de législa- 
tion, de surveillance et de juridiction, conformément aux régles de la juridiction 
internationale.” 


A right of sovereignty which gives a right of legislation, in order 
to protect the rights of property and to ensure the individual 
safety of all, even strangers, against offence of every kind, is, I 
think, as complete a sovereign right as any nation has on land. 
It is true that Ortolan denies that the nation has a right of pro- 
perty in this territorial sea: 

. Ainsi, le droit qui existe sur la mer territoriale n’est pas un droit de pro- 
priété; on ne peut pas dire que l’Etat, propri¢taire des cOtes, soit propriétaire de 
cette mer.” 

But this assertion, it must be observed, is made as a conclusion 
from a previous chain of reasons. Therefore, it says, the right is 
not a right of property. The previous reason is, the want of 
power properly to refuse a free passage to ships passing with 
harmless intent. The conclusion is not, to English lawyers, a 
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satisfactory result of such a cause. There may be a right of pro- 
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cannot but think, therefore, that substantially all the foreign jurists 
are in accord in asserting that, by the common consent of all 
nations, each which is bordered by an open sea has over the three 
adjacent miles of it a territorial right. And the sense in which 
they all use that term seems to me to be fully explained by 
Vattel (lib. i. c. 18, s. 205). He says: 

“Lorsqu’une nation s’empare d’un pays qui n’appartient encore a personne, elle 
est censée y occuper l’empire, ou la souveraineté, en méme temps que le domaine.” 
“Tout espace dans lequel une nation étend son empire forme le ressort de sa juri- 
diction et s’appelle son territoire.” At lib. ii. s, 84:—* L’empire, uni au domaine, 
établit la juridiction de la nation dans le pays qui lui appartient, dans son terri- 
toire.” 

This seems plain ; sovereignty and dominion necessarily give or 
import jurisdiction, and do so throughout the territory. Apply- 
ing this to the territorial sea (at lib. 1, c. 23, s. 295) he says: 

“Quand une nation s’empare de certaines parties de la mer, elle y occupe 
Vempire aussi bien que le domaine, etc. Ces parties de la mer sont de la juri- 
diction du territoire de la nation; le souverain y cormmande, il y donne des lois 
et peut réprimer ceux qui les violent; en un mot, il y a tous les mémes droits 
qui lui appartiennent sur la terre,” etc. 

It seems to me that this is in reality a fair representation of the 
accord or agreement of substantially all the foreign writers on 
international law; and that they all agree in asserting that, by the 
consent of all nations, each, which is bordered by open sea, has a 
right over such adjacent sea as a territorial sea, that is to say, as a 
part of its territory ; and that they all mean thereby to assert that 
it follows, as a consequence of such sea being a part of its territory, 
that each such nation has in general the same right to legislate 
and to enforce its legislation over that part of the sea as it has 
over its land territory. With its own consent, given to all other 
nations in the same way as they have consented to its right of 
territory, consent from which neither it nor they can rightly 
depart without the consent of all, there is for all nations a free 
right of way to pass over such sea with harmless intent; but such 
a right does not derogate from the exercise of all its sovereign 
rights in other respects. As to the extent of this territory, it is 
impossible to say that all writers have been always agreed as to its 
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boundary seaward. Some nations have in the olden times claimed 
more than the three miles. The reasonings of some writers would 
now give more than three miles; but no nation is, I think, shewn 
to claim less than three miles, and all nations and writers yield to 
three miles at least. If that be so,as I think it is, it may properly 
be said that all are agreed as to three miles. If one claims a 
debt of 10002. and the other admits a debt of 500/., they are 
agreed that there is a debt of 500/., though they are in dispute as 
to the other 5007. Let us now proceed to the American and 
English writers. Wheaton (c. 4, s. 10) says: 


“ The controversy how far the open sea or main ocean beyond the immediate 
boundary of the coasts may be appropriated by one nation to the exclusion of 
others, &c., can hardly be considered open at this day. We have already seen 
that by the generally approved usage of nations, which forms the basis of inter- 
national law, the maritime territory of every nation extends (1), to the ports, 
harbours, bays, &c.; (2) to the distance of a marine league, or as far as a cannon 
shot will reach from the shore, along all the coasts of the state.” And afterwards 
—‘‘ The reasons which forbid the assertion of an exclusive proprietary right to 
the sea in general will be found inapplicable to the particular portions of that 
element included in the above designations.” 


In these passages the same expressions are used as are used by 
the foreign writers, namely, “ maritime territory,” and, as a para- 
phrase, “an exclusive proprietary right.” 

The passage in Kent (s. 2, p. 29) is said to be indistinct. I 
think it will be seen that the only portions of the received proposi- 
tions which he declares to be indistinct are those which relate to 
the distance. I think he shews that he is clearly of opinion that 
for some distance there is an exclusive dominion. This meaning is 
certainly attributed to Kent by Sir R. Phillimore, who cites this 
passage of Kent among other authorities in support of the follow- 
ing statement :— 


“Though the open sea be thus incapable of being subject to the rights of pro- 
perty or jurisdiction, yet reason, practice, and authority have firmly settled that 
a different rule is applicable to certain portions of the sea. And, first, with re- 
spect to that portion of the sea which washes the coast of an independent state, 
&c., the rule of law may be now considered as fairly established, namely, that this. 
absolute property and jurisdiction does not extend, unless by the specific provisions 
of a treaty, or an unquestionable usage, beyond a marine league, &c. In the sea, 
out of reach of cannon shot, says Lord Stowell, universal use is présumed. This 
(i.e. the reach of cannon shot or a marine league) is the limit fixed to absolute 
property and jurisdiction.” 
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In The Maria (1), Lord Stowell says: 


“ Tt might likewise be improper for me to pass over entirely without notice, as 
another preliminary observation, though without meaning to lay any particular 
Stress on it, that the transaction in question took place in the British Channel 
close upon the British coast, a station over which the crown of England has from 
pretty remote antiquity always asserted something of that special jurisdiction 
which the sovereigns of other countries have claimed and exercised over certain 
parts of the seas adjoining to their coasts.” 

This is not precise, but it could not have been written by Lord 
Stowell in such a judgment if he had intended to reject the propo- 
sition which asserts jurisdiction over the adjacent open sea within 
some limit of distance.. His view of the law, however, cannot be 
doubted. In The Twee Gebroeders (2) the Prussian consul claimed 
restitution of four Dutch ships seized by an English man-of-war ; 
on a suggestion by the consul that the seizure was made within 
the protection of the Prussian territory, Lord Stowell, in giving 
judgment, said: 

“This ship was taken on a voyage to Amsterdam, which was then under 
blockade. A claim has been given for the Prussian government, asserting the 
capture to have been made within the Prussian territory. It has been contended 
that, although the act of capture itself might not have taken place within the 
neutral territory, yet that the ship to which the capturing boats belonged was 
actually lying within the neutral limits. The first fact to be determined is the 
character of the place where the capturing ship lay, whether she was actually 
stationed within those portions of land and water, or of something between water 
and land, which are considered to be within Prussian territory. She was lying 
within the’ eastern branch of the Eems, within what I think may be considered as 
a distance of three miles at most from East Friesland. I am of opinion that the 
ship was lying within those limits in which all direct operations are by the law 
of nations forbidden to be exercised. No proximate acts of war are in any 
manner to be allowed to originate on neutral ground, and I cannot but think that 


such an act as this, that a ship should station herself on neutral territory and send 
out her boats on hostile enterprises, is an act of hostility much too immediate to 


be permitted. The capture cannot be maintained.” 

This case seems to me to be of immense importance in the 
present discussion. The very ground of decision is, that the 
capturing ship was stationed within neutral territory. The only 
reason why she was held to be so was, that the three miles of sea 
was the territory of Prussia. The ground of that last decision is 
not that the water was intra fauces or otherwise. It is only on the 
ground that the ship was within three miles of the coast. Here, 
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therefore, we have a claim based on this principle made by a 
vovernment, an opinion of Lord Stowell, and a judicial decision by 
him in an international court. 

In the case of The Leda (1) Dr. Lushington held thats. 330 of 
the Merchant Shipping Act, 1864, which is limited in terms 
to the United Kingdom, “applied to the three miles of open 
sea round England.” 

“What,” he says, ‘‘are the limits of the United Kingdom? The only answer 
I can conceive to that question is, the land of the United Kingdom and three 
miles from the shore.” 

In the General Iron Screw Colliery Co. v. Schurmanns (2), there 
had been a collision between a British ship of the plaintiffs and 
a Dutch ship, two miles and a half off Dungeness. The British 
ship had in the Admiralty Court been held solely to blame. The 
plaintiffs, her owners, filed a bill in Chancery to declare a limita- 
tion of her lability according to the provisions of the Merchant 
Shipping Act. It was admitted that, unless there was reciprocity, 
that is to say, that unless the statute might, in like case, have been 
relied on by the foreign ship, it could not be relied on against her. 
The question therefore argued was, whether the statute applied to 
the locality of the collision, and therefore would have applied to 
the foreign ship. It was argued for the plaintiffs that the ninth 
part of the statute is general, and therefore applies to the whole 
of Her Majesty’s dominions. The statute must, therefore, be taken, 
it was said, to extend as far as jurisdiction could be asserted con- 
sistently with the law of nations. It has long been the settled law 
of nations that each country may exercise jurisdiction over the 
sea within three miles of the shore. The answering argument 
was: “The fallacy of the argument for the plaintiffs lies in the 
assumption that a country has by the law of nations a general 
territorial jurisdiction to the distance of three miles from its coast. 
The question as to jurisdiction and territorial jurisdiction, that is 
to say, jurisdiction on the ground of the locality being the territory 
of, England, was precisely raised by the facts and arguments. 
Lord Hatherley’s judgment is :— 


“ With respect to foreign ships, I shall adhere to the opinion which I expressed 
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in Cope v. Doherty (1), that a foreign ship meeting a British ship on the open ocean 
cannot properly be abridged of her rights by an act of the British legislature. 
Then comes the question how far our legislature could properly affect the rights 
of foreign ships within the limits of three miles from the coast of this country. 
There can be no possible doubt that the water below low-water mark is part of 
the high sea. But it is equally beyond question, that for certain purposes every 
country may, by the common law of nations, exercise jurisdiction over that por- 
tion of the high seas which lies within three miles from its shores.” 

He cites The Leda, and holds that the statute does apply to foreign 
as well as to British ships within the three miles. I can see no prin- 
ciple on which this application of the British statute can be founded 
other than the principle that a British statute in general terms is 
applicable to every part of British territory. The foundation of 
the judgment therefore is, that the three miles of high sea or open 
sea next to the coast isa part of the British territory, and by citing 
The Leda the learned judge shewed that he so intended. 

In Free Fishers of Whitstable v. Gann (2), Erle, C.J., says: 

“The soil of the sea shore to the extent of three miles from the beach is vested 
in the Crown.” 

In Gann v. Free Fishers of Whitstable (3) this was not denied, 
though it was held that no toll can be taken for the mere fact of 
a ship anchoring, as part of her process of navigating through the 
three miles. Lord Chelmsford says: 


‘The three-miles limit depends upon a rule of international law, by which 
every independent state is considered to have territorial property and jurisdiction 
in the seas which wash their coast within the assumed distance of a cannon shot 


from the shore.” 

And in Gammell v. Commissioners of Woods and Forests (4) it 
was held that salmon fishing in the open sea around the coast 
belongs to the Crown. Lord Wensleydale, at p. 465, says: 


“Tt may be worth while to observe that it would be hardly possible to extend 
it seaward beyond the distance of three miles, which by the acknowledged law of 
nations belongs to the coast of the country, is under the dominion of the country 
by being within cannon range, and so capable of being kept in perpetual pos- 


session.” 

These expressions of great lawyers are, no doubt, not binding 
authority, but they disclose an intimate acquaintance with the 
writers, using their very terms of art, and shew that these judges 
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acquiesced in the authority and the law of those writers. And the 
full meaning of so learned a judge as Lord Wensleydale is to be 
gathered from the passage in Co. Litt., s. 489. The section is: 


“In the same manner it seemeth where a man is out of the realm, &c., if such 
a one be disseised”’ &c. The comment is—‘Out of the realm, id est, extra 
regnum, as much as to say as out of the power of the King of England, as of his 
crown of England; for if a man be upon the sea of England he is within the 
kingdom or realm of England, and within the liegeance of the King of England as 
of his crown of England. And yet altum mare is out of the jurisdiction of the 
common law, and within the jurisdiction of the Lord Admiral,” &c. 


Once let it be fixed what is the sea of England—and this is high 
authority that such sea is within the kingdom, and realm, and 
dominion of the sovereign,—that is to say, once agree that the 
three miles are the sea of England, and then it follows that the 
rights of England within that sea are as if it were land territory, 
and are the same as in any other part of the kingdom, and realm, 
and dominion of the sovereign. The decision in The Saxonia (1) 
is not to the contrary. The statute, in the part of it in question, 
is in express terms confined to British ships, that is to say, to ships 
owned to a given extent by British subjects. In America there is 
the great authority of Mr. Justice Story. In the brig Ann (2), 
the case was that by statute a certain embargo was laid on all 
ships and vessels in the ports and places within the limits and 
jurisdiction of the United States, that is to say, an embargo against 
their sailing out of or away from such limits, 

The Ann had arrived from Alexandria in Columbia off the port 
of Newburyport. She anchored between two and three miles from 
Newburyport bar, which, that is to say, the bar, as the case states, is 
the limit of the port of Newburyport, and about the same distance 
from the neighbouring land. She afterwards sailed for Jamaica. 
The question made was whether, by sailing from her anchorage 
off Newburyport for Jamaica, she had broken a statutory embargo, 
which question depended on whether she was within the United 
States when at anchor off Newburyport. Story, J., said: 


“ As the Ann arrived off Newburyport, and within three miles of the shore, 
it is clear that she was within the acknowledged jurisdiction of the United States. 
All the writers upon public law agree that every nation has exclusive jurisdiction 


(1) 15 Moo, P. C. 262, (2) 1 Gallison, 62, 
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to the distance of a cannon shot or marine league over the waters adjacent to its 
shores, and this doctrine has been recognised by the Supreme Court, &c. Indeed, 
such waters are considered as a part of the territory of the sovereign.” 

It is clear that he held that, because the brig was within the 
territory of the United States when anchored in the open sea off 
Newburyport, but within three miles of the shore, and because 
she sailed from the territory of the United States for Jamaica, she 
broke the embargo, and was liable to forfeiture. In this case, as 
in the case of The Leda, there is a judicial decision, the foundation 
of which is the affirmation of the proposition, that the open sea, 
adjacent to a sovereign country, is, for a distance of three miles, a 
part of the territory of that country, and that it is so by virtue of 
a consent of all nations. I cited a passage from Vattel (lib. 1, ¢. 18, 
s. 205) to shew what is, in the view of the foreign jurists, the 
extent of the sovereign jurisdiction consequent upon the national 
ownership of territory. I will add the view of Marshall, C.J. In 
The Hachange, he says: (1) 


“The jurisdiction of the nation within its own territory is necessarily exclusive 
and absolute. It is susceptible of no limitation not imposed by itself. Any re- 
striction upon it, deriving validity from an external source, would imply a diminu- 
tion of its sovereignty to the extent of the restriction, and an investment of that 
sovereignty to the same extent in that power which could impose such restriction. 
All exceptions, therefore, to the full and complete power of a nation within its 
own territories must be traced up to the consent of the nation itself. They can 
flow from no other legitimate source.” 


There remains one more piece of evidence. It is stated in 
Wheaton, at p. 344, thus: 


“Tn the negotiations which preceded the signature of the Treaty of Interven- 
tion of the 15th of July, 1840, the closing of the straits of the Dardanelles in the 
hands of Turkey was objected to by Russia, It was replied on the part of the 
British Government, that its opinion respecting the navigation of these straits by 
the ships of war of foreign nations rested upon a general and fundamental 
principle of international law.” Every state is considered as having territorial 
jurisdiction “ over the sea which washes its shores as far as three miles from low- 
water mark ; and consequently any strait, which is bounded on both sides by the 
territory of the same sovereign, and which is not pire than six miles wide, lies 
within the territorial jurisdiction of that sovereign.’ 


And the treaty was concluded in accordance with that proposi- 
tion. And as further, and to my mind the strongest of all 
evidence of what kind of right is recognised by all nations to be 

(1) 7 Cranch, 136, 
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in these three miles of adjacent open sea, I cite the admitted rules 
as to neutrality—not merely the rights ‘given to the adjacent 
state, but the duties imposed on such state. Such a duty has 
hitherto invariably been founded on an abuse or improper use of 
the territory of the neutral state. To found such duty on any other 
ground would be abnormal. To found it on territory is to act on 
the universal rule. The fact, therefore, of such duty being univer- 
sally vouched in respect of the three miles of sea, is, as it seems 
to me, the strongest evidence that such sea is universally treated 
as a part of the territory of the adjacent state. 

After citing this long list of authorities, I make the following 
observations. I have done so because it seems to me that the 
whole question depends entirely upon authority. There is no 
reason, founded on the axiomatic rules of right and wrong, why the 
three miles should or should not be considered as a part of the 
territory of the adjacent country. They may have been so treated 
by general consent; they might equally well have not been so | 
treated. If they have been so treated by such consent, the autho- 
rity for the alleged ownership is sufficient. The question is, 
whether such a general consent has in this case been proved by 
sufficient evidence. I have cited the assertions of a large number 
of writers, recognised as able writers on international law, of dif- 
ferent countries and different periods. I have cited assertions of 
statesmen, and opinions of great judges, and the decisions of some 
judges, and the assertion made on behalf of a great government. As 
there is no common court of nations, and no common legislature, 
none of these are, in the usual sense, binding on this Court. As 
the opinions of the judges are manifestly founded on the opinions 
of the writers, I think the principal evidence is that of the writers. 
I have already said that, in my opinion, a general consent of re- 
cognised writers of different times and different countries to a 
reasonable proposition is sufficient evidence of a general consent 
of nations to that proposition. Such a general consent establishes 
the proposition as one of international law. In this case I think 
there is a general consent to a proposition with regard to the 
three miles of open sea adjacent to the shores of sovereign states. 
I do not think that such general consent, as to a distance of three 
miles, is impeached by shewing that there has been a difference 
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as to a claim by some with regard to a greater distance than three 
miles. The question is, what is the proposition to which such 
general consent as to the three miles is given? The dispute is 
whether, by the consent of all, certain limited rights are given to 
the adjacent country, such as a right that the waters should be 
treated as what is called a neutral zone, or whether the water is, 
by consent of all, given to the adjacent country as its territory, 
with all rights of territory, it being agreed by such country with 
all others, that all shall have a free right of navigation or way 
over such waters for harmless passage and some other rights. If 
the first be true, it is.impossible, according to the reasoning of 
Vattel and Marshall, C.J.,—which reasoning, I think, is irresistible 
—that it can be properly said that the adjacent country has any 
proprietary right in the three miles, or any dominion, or any 
sovereignty, or any sovereign jurisdiction. If the latter be correct, 
the adjacent country bas the three miles, as its property, as under 
its dominion and sovereignty. If so, that three miles are its terri- 
torial waters, subject to its rights of property, dominion, and 
sovereignty. Those are all the rights, and the same rights which 
a nation has, or can haye, over its land territory. If, then, such 
be its rights over the three miles of sea, that sea is as much a part 
of its country or territory as its land. 

Considering the authorities I have cited, the terms used by 
them, wholly inconsistent, as it seems to me, with the idea that 
the adjacent country has no property, no dominion, no sovereignty, 
no territorial right ; and considering the necessary foundation of 
the admitted rights and duties of the adjacent country as to neu- 
trality, which have always been made to depend on a right and 
duty as to its territory, I am of opinion that it is proved that, by 
the law of nations, made by the tacit consent of substantially all 
nations, the open sea within three miles of the coast is a part of 
the territory of the adjacent nation, as much and as completely as 
if it were land a part of the territory of such nation. By the same 
evidence which proves this proposition, it is equally proved that 
every nation which possesses this water territory has agreed with 
all other nations that all shall have the right of free navigation to 
pass through such water territory, if such navigation be with an 
innocent or harmless intent or purpose. This right of free navi- 
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gation cannot, according to ordinary principles, be withdrawn 
without common consent; but it by no meaiis derogates from the 
sovereign authority over all its territory of the state which has 
agreed to grant this liberty, or easement, or right to all the world. 

Every law, recognised or specifically enacted by the sovereign 
authority of a state, whether therefore written or unwritten, if such 
law be promulgated in general terms, must, of necessity, apply to 
the whole territory of such state. There is nothing to limit it to 
a less area. Every such English law, therefore, that is to say, 
every enactment of English law, common or statute law, which is 
not confined to a less area by express words or necessary inference, 
is, as law, applicable to the whole territory of England in the same 
way, thai is to say, to the water territory just as much as to the 
land territory. This proposition is evidently an assumed premiss 
in the opinions I have cited of Lord Chelmsford, Lord Wensley- 
dale, and Sir William Erle, and in the judgments I have cited of 
Lord Hatherley. I think it therefore proved that the offence com- 
mitted, though it was committed by a foreigner, was within the 
cognizance of the English criminal law, because it was committed 
within English territory, unless there be an exceptional privilege 
in favour of crimes committed on board foreign ships by foreigners, 
as such ships are passing through the water territory of England, 
and this crime was committed on board the foreign ship. Now 
if this exception exists, it is alleged to be proved by the same 
evidence, to the same effect, as the right of territory and the 
right of free passage or navigation have been proved. They are 
proved, as I have said, by a common consent, found in the com- 
mon consent of the great body of recognised writers, and in the 
opinions or decisions of great judges of different nations. I can 
only say of this exception that, although there are one or two 
expressions by some writers which may be alleged in argument 
as in support of it, it is not expressed in clear terms by any one. 
I do not think there is really any evidence of a common assent 
to it. It follows that, even if the offence could properly be said 
to have been committed on board the foreign passing ship, still it 
would be an offence committed within British territory, and there- 
fore cognizable by the British criminal law. 

The next question is, whether the Central Criminal Court had 
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jurisdiction to administer to this offence the law of England, which 
was as a law applicable to it. This is a strictly municipal ques- 
tion, and has no regard whatever to international law. The only 
question is, whether the sovereign authority of England has in fact 
constituted a Court which, according to international law, it might 
properly constitute at any moment, and whether it has constituted 
the Central Criminal Court to be its organ to administer to such 
a case as this the criminal law of England. Now, taking it to be 
proved that the criminal law is applicable to that part of the 
Queen’s territory which is open sea within three miles of her 
land, the presumption is, I apprehend, that there is some Court 
appointed to administer that law in that part of her territory. 
The first duty of the sovereign authority is to see that the law is 
administered. Story, in his Conflict of Laws, s. 529, says: 


“Considered in an international point of view, jurisdiction, to be rightfully 
exercised, must be founded either upon the person being within the territory or 
upon the thing being within the territory,” &c. Vattel, he says, lays down 
the true doctrine in clear terms. “ ‘The sovereignty united to domain, 
establishes the jurisdiction of the nation in its territories or the country which 
belongs to it. It is its province, or that of its sovereign, to exercise justice in all 
places under its jurisdiction, to take cognizance of the crimes committed and the 
differences that arise in the country.” 


It is admitted that the Common Law Courts never were ap- 
pointed according to the common law, and therefore never had 
jurisdiction by virtue of the common law to try crimes committed 
on the high or open seas, even though the crimes were committed 
by the Queen’s subjects, because the commissions of the judges 
applied in terms only to counties, and the juries were summoned 
only to try cases within counties, and the high or open sea is 
within no county. ‘The question is, whether the admiral had 
such jurisdiction. Now as to the quarrel which arose regarding 
prohibitions between the admiral and the common law judges, 
which is described in the 4th Institute, title:—(The Court of Ad- 
miralty), it is manifest that it related to contracts, pleas, and 
querels made or done upon a river, haven, or creek within a 
county. The answer of the judges so states the matter in terms. 
There was no dispute raised about the extent of the admiral’s 
jurisdiction on the seas outside any county. ‘The question of the 
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extent of that jurisdiction is not touched by that dispute. The 
statute 13 Rich. 2, c. 5, does not in any way restrict the juris- 
diction of the admiral on the sea not within a county. The 
admirals and their deputies, it says, “ shall not meddle from hence- 
forth with anything done within the realm of England, but only 
with things done upon the sea.” ‘This is evidently pointed at the 
same dispute. It recognises the jurisdiction of the admiral in 
respect of things done upon the sea. The term “realm,” there- 
fore, by the context means that part of the realm which is within 
eounties. And so 15 Rich. 2, c. 3, is a declaration against an 
alleged jurisdiction of the admiral “within the bodies of counties 
either by land or water.” The exception, therefore, in that statute 
as to death or mayhem done in great ships, &c., applies also to. 
such crimes committed in such ships, though they are within the 
body of a county. The Commentary of Lord Coke says so. 

“This latter clause gives the admiral further jurisdiction in case of death and 
mayhem, but in all other happening within the Thames or in any other river, 
port, or water which are within any county of the realm, &c., by express words. 
of this Act of Parliament, the admiral or his deputy hath now jurisdiction.” 

This statute therefore does not define, or restrain, or limit any 
jurisdiction which the admiral had of things, done on the seas. 
And the Commentary seems to me to assume that the admiral 
already had jurisdiction in respect of death and mayhem done and 
eaused on the seas. I do not, of course, mean to say that it sug- 
gests that he had jurisdiction to administer the law of England 
in respect of things done to which the law of England was not 
applicable, but it does seem to me that it assumes that he had 
jurisdiction to administer the law of England to everything done 
on the seas to which the law of England was properly applicable. 

The administration of the whole law of England is assumed to 
be divided between the land Courts and the admiral’s Court. He 
cites, but with a wrong reference, as acknowledging the jurisdiction 
of the admiral, a statute of Elizabeth in these terms :— 

** All and every such of the said offences before mentioned as hereafter shall be 
done on the main sea, or coast of the sea being no part of the body of any 
county, &c.” 

So that, says Lord Coke, by the judgment of the whole parlia- 
ment the jurisdiction of the Lord Admiral is wholly confined to 
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the “main sea,” or “coasts of the sea being no parcel of the body 
of any county of this realm.” 3 

I cannot help thinking that the mention, both in the statute 
and the Commentary, of both the main sea “and the coasts of the 
sea,” which latter must refer to sea no part of a county, i.e. to sea 
which is below low-water mark and which is open sea, is pregnant 
with an assumption by Lord Coke that there is a difference between 
the open sea, called the main sea, and the open sea on the coast. 
And in the case of The Admiralty (1) Lord Coke says: 

“Upon which book I observe, &c. This proves directly that then the admiral 
had jurisdiction to adjudge things done upon the sea from whence no pais may 
come; and this did not begin then, but, without question, so long as there has 
been trade and traffic (which is the life of every land), there was marine juris- 
diction to redress depredations, piracies, murders, and other offences upon the 
sea, &c. ; and this does appear by the said Beresford, C.J., who speaketh in the 
voice of the Court, where he says that the King willeth that the peace be as well 
kept upon the sea as upon the land, and it is not possible that peace should be 
kept without jurisdiction of justice.” 

This is a strong assertion, that the jurisdiction of the sovereign 
authority, whatever that was, that is, to whatever it was applicable, 
to preserve peace, was, in respect of things done upon the sea, 
given to the Lord High Admiral. I think that the cases cited by 
Lord Hale are consistent with the supposition that those which 
were criminal cases were cases of piracy, and therefore that they 
cannot be relied on as judicial decisions of the point now in 
question ; but still, I think that the opinion of Lord Hale himself 
is of great weight, and that in favour of the view that either the 
Admiralty or the Queen’s Bench had criminal jurisdiction in 
respect of treasons and felonies done on those seas which were 
claimed to be the seas of England, and that such jurisdiction 
existed on the ground of the locality of the crime. If so, such 
jurisdiction extended to the crime by whomsoever there com- 
mitted, for that is the meaning of jurisdiction by reason of 
locality. The charge of Sir Leoline Jenkins is unfortunately 
open to the remark that it is declamatory, and therefore inexact. 
Yet it isa statement of the law upon the very point of the jurisdic- 
tion of the Admiralty over crimes made by one of the most learned 
of English civilians and international lawyers. It is reported by 


(1) 12 Co. Rep. 79, 80. 
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Curteis as an authority for, and judicial exposition of, the law. It 


Tun Queen certainly seems to me to claim for the admiral no less than all 


the jurisdiction over the sea as to criminal offences which the 
sovereign might properly exercise. It claims, no doubt, also 
something more. But the excess of the claim does not seem to 
me to derogate from the authority of the view of this great 
lawyer, that the King had deputed to the admiral all the admi- 
nistration of criminal law in respect of crimes committed on the 
seas which the King could properly depute. 

Considering, therefore, the presumption to be in favour of the 
constitution of a court to administer the criminal law, which it 
was the first duty of the sovereign to administer, and considering 
that all the authorities which speak of that Court speak of its 
jurisdiction without any terms of restriction, I think it is proved 
that the admiral’s court was authorized by the sovereign authority 
to administer the criminal law in respect of all cases happening on 
the seas outside of counties to which the criminal law of England 
might properly be applied, and therefore to all offences, by whom- 
soever committed, which are committed within the three miles 
adjacent to the coast. There are no words of: restriction in the 
statutes through which the jurisdiction of the admiral is trans- 
ferred to the Central Criminal Court. The phraseology of 9 Geo. 4, 
ce. 31, s. 82, is of the largest capacity, and the crime of manslaughter 
is one mentioned at s. 9 in the Act. 

It follows, therefore, in my opinion, that the Central Criminal 
Court has jurisdiction to try all crimes made cognizable in general 
terms by: English law which may be committed by British sub- 
jects on any part of the sea, or which may be committed by any 
foreigner on board any British ship in any part of the sea, or which 
may be committed by any foreigner or British subject in any ship, 
British or foreign, on the open sea within three miles of the coast 
of Great Britain. 

As to the question of whether the criminal offence charged in 
this case, namely, the offence of manslaughter, was committed on 
board of the foreign ship or on board of the British ship, I agree 
entirely with the Lord Chief Justice that it was not committed on 
board of either. There was no jurisdiction, therefore, given in 
respect of a complete offence committed locally within the British 
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ship. If there had been a complete offence within the foreign 
ship, there would have been no exemption on that ground from 
liability to English law. The only jurisdiction in respect of 
locality which arises is that which arises from the fact of the 
foreign ship having been within the territory of Great Britain. 
Because she was, I am of opinion that the Central Criminal Court 
had jurisdiction to try the case, and that the prisoner was legally 
convicted. 


BRAMWELL, J.A. Iam of opinion that this conviction should 
be quashed. ‘The question is whether the case is within the 
jurisdiction of the Admiralty. The first ground on which it is 
said that it is, is that the matter occurred within three miles of 
the English shore, it being admitted as to this point that if it had 
occurred beyond that distance there would be no jurisdiction. As 
no statute has given jurisdiction on that ground it follows that the 
Admiralty, if it has that jurisdiction now, always has had it. Now 
there is no case, no doctrine, no trace of opinion by judge or writer 
that the Admiralty ever had a criminal jurisdiction in matters 
occurring within a distance of three miles which it would not 
have had they occurred beyond that distance. 

One great argument in support of the claim of jurisdiction is, 
that unless it exists, British subjects might be run down or other- 
wise injured, within a few yards of the British shore, with impunity 
as far as British criminal law is concerned. The answer to which 
is, that even though the Crown is right on this point the same 
thing is true of a few yards distant from the three miles. I am 
not influenced, on the other hand, by the argument that an act 
done on a foreign ship by one foreigner on another passing within 
the three miles would be the subject of our criminal law if the 
Crown is right on this point, and that a child born in such a case 
would be British. It may or may not be so. But the same 
consequence would follow if the foreign ship were in a British 
port. It is true that in that case it would have sought our hospi- 
tality, and not be exercising a right of navigation. But I can 
see no great difference between a ship sailing inside or outside 
Plymouth Breakwater. If such consequences follow logically, 
they do not seem to me to preclude the possibility of what the 
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Crown contends for. I am influenced by what the Solicitor 
General said we ought not to be influenced: by, viz. the possible 
consequence of our decision, or rather that which would flow 
from it, if in favour of the Crown on this point. The right we 
should claim we must concede to other countries, and so admit 
that whatever laws they thought fit to make bound our ships 
when within three miles of their shores; and as to our own 
shores in our remote colonies, that we were as responsible for 
all that took place within three miles of our shores, as if it had 
taken place on land. No doubt if the law is so, we ought to 
declare it, regardless of consequences. But if it is a measuring 
cast which opinion is right, I think we ought to leave it to the 
legislature, and not make a law ourselves with imperfect powers. 
On the ground, then, that no such jurisdiction as now claimed has 
ever been claimed before, I hold that none exists. This may be a 
very narrow-minded view of the matter—my excuse for it is that 
I believe it is right. 

As to the authorities, I can only say that there is none which 
suggests such a criminal jurisdiction as now claimed. 

There is another remark I wish to make on this head. Asa 
tule, where the sovereign has jurisdiction there is allegiance, per- 
manent, as subject or citizen, or temporary, as being within the 
territory. In such case there is a corresponding duty of protec- 
tion. Do any of those exist in this case? 

As to the other point, that the offence was committed on a 
British ship, it seems to me enough to say that the offence of 
manslaughter consists of an act, and its result—death. Here the: 
act was on the Prussian ship, the result, death, was in the water. 
It is said, suppose there was an indictment for murder, would not 
the Admiralty have jurisdiction if the act was wilful, and if it had, 
would not a conviction for manslaughter be possible? I say, No. 
If the act was wilful it is done where the will intends it should 
take effect; aliter when it is negligent. The same argument 
might be used as to a murder in mid-Atlantic. 


Keuty, C.B. I have had the advantage of considering with 
great attention the judgment to be delivered by the Lord Chief 
Justice of England, and I have participated in the preparation of 
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the judgment of the judge of the Admiralty Court, Sir Robert 
Phillimore, and which may, therefore, be taken to be his judgment 
and my own; and thus, agreeing substantially with both, it is un- 
necessary that I should say more than to observe expressly and 
emphatically that, inasmuch as it cannot be disputed, that the high 
seas, that is to say, all the whole seas of the world below low-water 
mark, are open to the whole world, and that the ships of every 
nation are free to navigate them, I hold that no one nation has 
the right to exercise criminal jurisdiction over the ships of other 
nations, or the subjects of other nations within such ships, nayi- 
gating the high seas, that is, passing through the high seas (without 
casting anchor or stopping) between one foreign port and another, 
unless by treaty, or express agreement, or unless by some uniform, 
general, and long-continued usage, evidenced by the actual exer- 
cise of such jurisdiction acquiesced in by the nation or nations 
affected by it; whereas not one single instance of the exercise of 
such a jurisdiction is to be found in the history of the world from 
the beginning of time; and it appears to me indisputable that no 
authorities of any number of writers upon international law, even 
if they were (which they are not) express and uniform to the same 
effect, can take away or impose conditions upon the right to the 
free navigation of the high seas by all the nations of the world, or 
bring the people of all nations within the criminal jurisdiction of 
England without their assent. 

_The limited jurisdiction exercised within three miles, or some 
other space or distance, for some purposes has been established and 
sanctioned by a long-continued actual exercise of it by the one 
nation, acquiesced in by all others against or in respect of whom it 
has been claimed. But the right to seize and try in England for 
an offence committed on the high seas by a foreign commander of 
a foreign vessel on a foreign voyage, can, in my opinion, no more 
exist than the right to seize and try in England any foreigner for 
an act done in his own country, a foreign territory, which act may 
happen to constitute a criminal offence by the law of England. 


Lorp CoLErtpaz, C.J. I have had the advantage of reading 
and considering the judgments which have been already delivered, 
and that also which will be delivered after mine by the head of 


THE QUEEN 
v 
Keryn. 
Kelly, C.B. 


Lord Coleridge, 
CJ. 


152 


1876 


THE QUEEN 


0. 
Keyn. 


Lord Coleridge, 
C.J. 


EXCHEQUER DIVISION, VOL. II. 


this Court. I assent without qualification to the reasoning upon 
the first point of my Brothers Brett and Lindley; upon the 
second, to the reasoning of my Brother Denman; although upon 
the second point I admit that I do not feel free from doubt. In an 
ordinary case, therefore, I should content myself with simply expres- 
sing my assent, referring to those judgments for the reasons of it ; 
but in this case it seems fit that I should indicate shortly the train 
of reasoning by which this conclusion has been arrived at. I agree 
in thinking it clear that unless the place where the offence was 
committed was part of the realm of England locally, or unless the 
offence itself was committed on board a British ship, whether the 
British ship was locally within the realm of England, or without 
it, the conviction cannot stand. 

But, first, I think the offence was committed within the realm 
of England ; and if so, there was jurisdiction to try it. Whether 
there was any jurisdiction, and, if there were, what particular Court 
was to exercise it, are two separate questions; and I am here 
concerned only with the former. Now the offence was committed 
much nearer to the line of low-water mark than three miles; and 
therefore, in my opinion, upon English territory. I pass by for 


the moment the question of the exact limit of the realm of Eng- 


land beyond low-water mark. I am of opinion that it does go 
beyond low-water mark; and if it does, no limit has ever been 
suggested which would exclude from the realm the place where this 
offence was committed. But for the difference of opinion upon 
the Bench, and for the great deference which is due to those who 
differ from me, I should have said it was impossible to hold that 
England ended with low-water mark. I do not of course forget 
that it is freely admitted to be within the competency of Parlia- 
ment to extend the realm how far soever it pleases to extend it 
by enactments, at least so as to bind the tribunals of the country ; 
and I admit equally freely that no statute has in plain terms, 
or by definite limits, so extended it. But, in my judgment, no Act 
of Parliament was required. The proposition contended for, as I 
understand, is that for any act of violence committed by a foreigner 
upon an English subject within a few feet of low-water mark, 


unless it happens on board a British ship, thé foreigner cannot 


be tried, and is dispunishable. As I understand the proposition, 
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it follows, further, that even if the English subject be an officer of 
the Crown, and the violence is committed by the foreigner in re- 
sisting the English officer in the execution of duties which the 
penal or police laws of the country compel him to perform, laws to 
which it is admitted this country has for a series of years subjected 
her coast waters, still the consequence is the same, and the act 
of resistance, though resulting in the death of the officer, unless it 
takes place on board a British ship, cannot be made the subject of 
any criminal proceeding in any Court of the country where the officer 
has been outraged. This it is said has always been the law, and it 
is the law now. The argument ab inconvenienti is perhaps not one 
which sound logic recognises; and a startling conclusion does not 
always shew that the premises from which it follows are untenable. 
But the inconvenience here is so grave, and the conclusion so 
startling, as to make it reasonable, I think, to say that the burden 
of proof lies heavy upon those who disregard the inconvenience, 
and maintain the conclusion. 

Now my Brothers Brett and Lindley have shewn that by a con- 
sensus of writers, without one single authority to the contrary, 
some portion of the coast waters of a country is considered for some 
purposes to belong to the country the coasts of which they wash. 
I concur in thinking that the discrepancies to be found in these 
writers as to the precise extent of the coast waters which belong 
to a country (discrepancies, after all, not serious since the time 


at least of Grotius) are not material in this question; because 


they all agree in the principle that the waters, to some point be- 
yond low-water mark, belong to the respective countries, on grounds 
of sense if not of necessity, belong to them as territory or sove- 
reignty, in property, exclusively, so that the authority of France 
or Spain, of Holland or England, is the only authority recognised 
over the coast waters which adjoin these countries. This is estab- 
lished as solidly as, by the very nature of the case, any proposition 
of international law can be. Strictly speaking, international law 
is an inexact expression, and it is apt to mislead if its inexactness 
is not kept in mind. Law implies a law-giver, and a tribunal 
capable of enforcing it and coercing its transgressors. But there 
is no common law-giver to sovereign states; and no tribunal has 
the power to bind them by decrees or coerce them if they trans- 
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gress, The law of nations is that collection of usages which 
civilized states have agreed to observe inxtheir dealings with 
one another. What these usages are, whether a particular one 
has or has not been agreed to, must be matter of evidence. 
Treaties and acts of state are but evidence of the agreement of 
nations, and do not in this country at least per se bind the 
tribunals. Neither, certainly, does a consensus of jurists ; but it is 
evidence of the agreement of nations on international points; and 
on such points, when they arise, the English Courts give effect, 
as part of English law, to such agreement. 

Regarding jurists, then, in the light of witnesses, it is their com- 
petency rather than their ability which most concerns us. We 
find a number of men of education, of many different nations, 
most of them quite uninterested in maintaining any particular 
thesis as to the matter now in question, agreeing generally for 
nearly three centuries in the proposition that the territory of a 
maritime country extends beyond low-water mark. I can hardly 
myself conceive stronger evidence to shew that, as far as it 
depends on the agreement of nations, the territory of maritime 
countries does so extend. For myself I must add that, besides 
their competency, I have the greatest respect and admiration for 
the character and abilities of such of these writers as I am per- 
sonally familiar with. It is not difficult in the works of a volumi- 
nous writer, or indeed of any writer, nay, even in the reported 
judgments of great judges, to find statements exaggerated or un- 
tenable, beliefs which lapse of time has shewn to be unwise, pre- 
judices which must always have been foolish. But these things 
do not detract from the just authority of distinguished men, and, 
if the matter were to be determined for the first time, I should 
not hesitate to hold that civilized nations had agreed to this pro- 
longation of the territory of maritime states, upon the authority of 
the writers who have been cited in this argument as laying down 
the affirmative of this proposition. 

But it is not now to be done for the first time. For from the 
two judgments to which I have already had occasion to refer it 
sufficiently appears that a number of English judges, of the very 
highest authority, have themselves accepted and acted upon the 
authority of these jurists. Lord Talbot, Lord Hardwicke, Lord 
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Mansfield, Lord Stowell, and Dr. Lushington, form altogether a 
body of judges sufficient to support the authority of the writers 
upon whom they relied. : 

Furthermore, it has been shewn that English judges have held 
repeatedly that these coast waters are portions of the realm. It 
is true that this particular point does not seem ever distinctly to 
have arisen. But Lord Coke, Lord Stowell, Dr. Lushington, Lord 
Hatherley, L.C., Erle, C.J., and Lord Wensleydale (and the cata- 
logue might be largely SPEED) have all, not hastily, but in writing, 
in prepared and deliberate judgments, as part of the reasoning 
necessary to support their conclusions, used language, some of them 
repeatedly, which I am unable to construe, except as asserting, on 
the part of these eminent persons, that the realm of England, 
the territory of England, the property of the State and Crown of 
England over the water and the land beneath it, extends at least 
so far beyond the line of low water on the English coast as to in- 
clude the place where this offence was committed. I should only 
waste time if I were to go through again the cases which my 
learned Brothers have so fully and so accurately examined. It is, 
I presume, competent for the Court to overrule those cases; but 
at least it must be admitted that they decide as much as this. It 
is, perhaps, referring to weaker authorities in order to support 
stronger ones; but I will add that the English and American text 
writers, and two at least of the most eminent American judges, 
Marshall and Story, have held the same thing. 

Further—at least in one remarkable instance—the British Par- 
liament has declared and enacted this to be the law. In the 
present reign two questions arose between Her Majesty and the 
Prince of Wales as to the property in minerals below high-water 
mark around the coast of Cornwall. The first question was as to 
the property in minerals between high and low-water mark around 
the coasts of that county; and as to the property in minerals below 
low-water mark won by an extension of workings begun above low- 
water mark. ‘This was referred by Lord Chancellor Cranworth on 
the part of Her Majesty, and by Lord Kingsdown, the then Chan- 
cellor of the Duchy, on the part of the Prince of Wules, to the 
arbitration of Sir John Patteson. His decision led to the passing 
of an Act of Parliament, and a further question as to the minerals 
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below low-water mark was referred by Lord Selborne, then Sir 
Roundell Palmer, the Queen’s Attorney General, and Sir William 
Alexander, the Attorney General to the Prince of Wales, to the 
arbitration of Sir John Coleridge. All the proceedings in both — 
references were in writing ; and by the kindness of Viscount Port- 
man, the present Lord Warden of the Stannaries, I have been 
furnished with copies of the whole of them. As might be ex- 
pected from the known characters of the persons who drew and 
settled all the statements in both cases, the greatest learning and 
ability were displayed in them; most of the authorities cited 
before us are cited in the argumentsjon behalf of the Crown and 


‘the Prince of Wales, and some others of considerable importance 


not cited to us are cited there. The whole argument on the part 
of the Crown was founded on the proposition that the fundus 
maris below low-water mark, and therefore beyond the limits of 
the county of Cornwall, belonged in property to the Crown. The 
Prince was in possession of the disputed mines; he had worked 
them from land undoubtedly his own; and, therefore, unless the 
Crown had a right of property in the bed of the sea, not as first 
occupier—for the Prince was first occupier, and was in occupation, 
—the Crown must have failed. The argument on behalf of the 
Duchy was twofold : first, that all which adjoined and was connected 
with the county of Cornwall passed to the Dukes of Cornwall under 
the terms of the original grant to them at the time of the crea- 
tion of the Duchy; and, therefore, that even if the bed of the 
sea elsewhere belonged to the Crown, it had passed from the Crown 
to the Duke in the seas adjacent to Cornwall; secondly, that the 
bed of the sea did not belong to the Crown, and that the Prince 
was entitled, as first occupier, to the mines thereunder. I pass by, 
as not relevant to the present inquiry, the argument as to the 
property in the soil between high and low water, and I omit 
Sir John Patteson’s decision on that point in favour of the Duchy 
as not material. On the second point he thus expressed him- 
self :— 


“TJ am of opinion, and so decide, that the right to the minerals below low- 
water mark remains and is vested in the Crown, although those minerals may 
be won by workings commenced above low-water mark and extended below it.” 


And he recommended the passing of an Act of Parliament to 
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give practical effect to his decision, so far as it was in favour of 
the Crown. ; 

The Act of Parliament accordingly was passed, the 21 & 22 
Vict. c. 109, a public Act. By s. 2 it is not merely enacted, but 
declared and enacted as follows :— 


“ All mines and minerals lying below low-water mark under the open sea 
adjacent to but not being part of the County of Cornwall are, as between the 
Queen’s Majesty, in right of her Crown, on the one hand, and His Royal Highness 
Albert Edward Prince of Wales and Duke of Cornwall, in right of his Duchy of 
Cornwall, on the other hand, vested in Her Majesty the Queen in right of her 
Crown as part of the soil and territorial possessions of the Crown.” 


A subsequent question was raised as to minerals in the beds of 
estuaries below low-water mark, but, so to speak, intra fauces 
Cornubie ; and this question, which arose after the death of Sir 
John Patteson, was referred for decision to Sir John Coleridge. 
This decision was substantially in favour of the Prince, and the 
arguments in the former case were repeated before him; but as he 
had to decide the matter after the passing of the Act of Parliament, 
and in truth as to the construction to be placed upon its clauses, 
it is not material to refer in detail to the words of his judgment 
and award. 

It is true, that the particular question between Her Majesty and 
the Prince of Wales, which arose in respect of the bed of the sea 
adjacent to the county of Cornwall, could not, as far as I know, 
arise in respect of the bed of the sea adjacent to any other county. 
But it might well arise between Her Majesty and private persons 
all round the British Islands. ‘The sovereign stands in no more 
peculiar relation to Cornwall than she does to Kent. ‘There is no 
reason, legal or otherwise, as far as I am aware, why the bed of 
the sea “adjacent to but not part of the county of Cornwall” 
should be, and why the bed of the sea adjacent to, but not part of 
the county of Kent, where this offence was committed, should not 
be, “ part of the soil and territorial possession of the Crown” in the 
words of the Act of Parliament. Parliament did but apply to a 
particular case, in order to settle a question between the two 
highest persons in the state, that which is and always has been 
the law of this country. We have therefore it seems the express 
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and definite authority of Parliament for the proposition that the 
realm does not end with low-water mark,but that the open sea — 
and the bed of it are part of the realm and of the territory of the 
sovereign. If so it follows that British law is supreme over it, 
and that the law must be administered by some tribunal. It - 
cannot, for the reasons assigned by my Brother Brett, be adminis- 
tered by the judges of oyer and terminer; it can be, and always 
could be, by the Admiralty, and if by the Admiralty, then by 
the Central Criminal Court. 

I do not feel much pressed by the undoubted fact that no record 
can be found of the exercise of this particular authority. Cases of 
collision are not often the subject of criminal inquiry, they do not 
often happen within local limits so as to raise this particular 
question. If they were cases of wanton violence they would in 
former days, I conceive, have been very summarily disposed of. 
Sometimes, no doubt, the fact that a jurisdiction has never been 
exercised is a strong argument against the existence of the juris- 
diction ; but the force of this argument varies with circumstances ; 
and though undoubtedly it is a matter to be considered, it does not, 
J think, in this case outweigh the arguments which establish its 
existence. On the whole, therefore, J am of opinion on the first 
point that the conviction is right. 

I am of the same opinion, though with some doubt, upon the 
second, i.e., that the offence was committed on board an English 
ship. If this had been murder it would, as I understand the law, 
be clear that the offence was so committed. I need cite no further 
authority than the case of Reg. v. Armstrong (1), decided in 1875 
by my lamented Brother Archibald. I think I follow, and Iam 
sure I feel the weight of, the reasoning which has brought the 
Lord Chief Justice to the opposite conclusion on this point. But 
on the whole, though not without some hesitation, I concur in 
the reasoning of my Brother Denman, and I think the same rule 
should apply in manslaughter which applies in murder. And on 
the second point, therefore, I am of opinion that the conviction 
was right and should be affirmed. 


(1) 18 Cox, Cr. C. 184. 
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CocxBury, C.J. The defendant has been convicted of the offence 
of manslaughter on the high seas, on a trial had at the Central 
Criminal Court, under the statute 4 & 5 Wm. 4, c. 36, s. 22, which 
empowers the judges sitting there to hear and determine offences 
“committed on the high seas and other places within the jurisdic- 
tion of the Admiralty of England.” The facts were admittedly 
such as to warrant the conviction, if there was jurisdiction to try 
the defendant as amenable to English law. Being in command 
of a steamship, the Franconia, and having occasion to pass the 
Strathclyde, a British ship, the defendant brought his ship un- 
necessarily close to the latter, and then, by negligence in steering, 
ran into the Strathclyde and broke a hole in her, in consequence 
of which she filled with water and sank, when the deceased, whose 
death the accused is charged with having occasioned, being on 
board the Strathelyde, was drowned. 

That the negligence of which the accused was thus guilty, 
having resulted in the death of the deceased, amounts according 
to English law to manslaughter can admit of no doubt. The 
question is, whether the accused is amenable to our law, and 
whether there was jurisdiction to try him? 

The legality of the conviction is contested, on the ground that 
the accused is a foreigner; that the Franconia, the ship he com- 
manded, was a foreign vessel, sailing from a foreign port, bound on 
a foreign voyage ; that the alleged offence was committed on the 
high seas. Under these circumstances, it is contended that the 
accused, though he may be amenable to the law of his own 
country, is not capable of being tried and punished by the law of 
England. 

The facts on which this defence is based are not capable of being 
disputed ; but a twofold answer is given on the part of the prose- 
cution:—Ist. That, although the occurrence on which the charge 
is founded took place on the high seas in this sense, that the 
place in which it happened was not within the body of a county, 
it occurred within three miles of the English coast; that, by the 
law of nations, the sea, for a space of three miles from the coast, is 
part of the territory of the country to which the coast belongs ; 
that, consequently, the Franconia, at the time the offence was 
committed, was in English waters, and those on board were there- 
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fore subject to English law. 2ndly. That, although the negligence 
of which the accused was guilty occurred on board a foreign 
vessel, the death occasioned by such negligence took place on 
board a British vessel; and that, as a British vessel is in point of 
law to be considered British territory, the offence, having been 
consummated by the death of the deceased in a British ship, must 
be considered as having been committed on British territory. 

I reserve for future consideration the arguments thus advanced 
on the part of the Crown, and proceed, in the first instance, to 
consider the general question—how far, independently of them, 
the accused, having been at the time the offence was committed a 
foreign subject, in a foreign ship, on a foreign voyage, on the high 
seas, is amenable to the law of England. 

Now, no proposition of law can be more incontestable or more 
universally admitted than that, according to the general law of 
nations, a foreigner, though criminally responsible to the law of a 
nation not his own for acts done by him while within the limits 
of its territory, cannot be made responsible to its law for acts done 
beyond such limits :— 


“ Leges cujusque imperii,” says Huber de Conflictu legum, citing 
Dig. de jurisdictione, |. ult., “ Vim habent intra terminos ejusdem reipub- 
lice, omnesque ei subjectos obligant, nec ultra.” “ Hutra territorium jus dicenti 
impune non paretur” is an old and well-established maxim. “No 
sovereignty,” says Story (Conflict of Laws, s. 539), “can extend its 
process beyond its own territorial limits, to subject either persons or property to 
its judicial decisions. Every exertion of authority of this sort beyond this limit 
is a mere nullity, and incapable of binding such persons or property in any other 
tribunals.” “The power of this country,” says Dr. Lushington in the 
case of The Zollverein (1), “is to legislate for its subjects all the world over, 
and as to foreigners within its jurisdiction, but no further.” 


This rule must, however, be taken subject to this qualification, 
namely, that if the legislature of a particular country should 
think fit by express enactment to render foreigners subject to its 
law with reference to offences committed beyond the limits of its 
territory, it would be incumbent on the Courts of such country to 
give effect to such enactment, leaving it to the state to settle the 
question of international law with the governments of other nations. 


(1) 1 Sw. Adm. 96, 
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ception—that of a foreigner on board the ship of another nation. 
But the exception is apparent rather than real; for by the received 
law of every nation a ship on the high seas carries its nationality 
and the law of its own nation with it, and in this respect has been 
likened to a floating portion of the national territory. All on 
board, therefore, whether subjects or foreigners, are bound to obey 
the law of the country to which the ship belongs, as though they 
were actually on its territory on land, and are liable to the penalties 
of that law for any offence committed against it. 

But they are liable to that law alone. On board a foreign ship 
on the high seas, the foreigner is liable to the law of the foreign 
ship only. It is only when a foreign ship comes into the ports or 
waters of another state that the ship and those on board become 
subject to the local law. These are the established rules of the 
law of nations. They have been adopted into our own municipal 
law, and must be taken to form part of it. 

According to the general law, therefore, a foreigner who is not 
residing permanently or temporarily in British territory, or on 
board a British ship, cannot be held responsible for an infraction 
of the law of this country. Unless, therefore, the accused, Keyn, 
at the time the offence of which he has been convicted was com- 
mitted, was on British territory or on board a british ship, he 
could not be properly brought to trial under English law, in the 
absence of express legislation. 

Moreover, while the accused is thus on general principles exempt 
from being subject to our criminal law in respect of an offence 
committed on a foreign ship on the high seas, if we proceed to 
look at the matter in a more technical point of view, with refer- 
ence to jurisdiction, equal difficulties will be found to stand in 
the way of the prosecution. 

The indictment on which the defendant has been convicted 
alleges the offence to have been committed on the high seas, and 
it is admitted that the place in which it occurred cannot in any 
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sense be said to have been within the body of a county. The case,. , 
therefore, if the indictment can be maintaihed, must necessarily 
fall within what would formerly have been the jurisdiction of the: 
admiral—a jurisdiction now transferred, but transferred unaltered, 
to the common-law Courts. It becomes, therefore, necessary to- 
inquire more particularly into the character and extent of the 
Admiralty jurisdiction. 

From the earliest period of our legal history, the cognizance of 
offences committed on the high seas had been left to the jurisdic- 
tion of the admiral. And the reason isobvious. By the old com- 
mon law of England, every offence was triable in the county only 
in which it had been committed, as from that county alone the 
“pais,” as it was termed—in other words, the jurors by whom the: 
fact was to be ascertained—could come. But only so much of the 
land of the outer coast as was uncovered by the sea was held to. 
be within the body of the adjoining county. If an offence was 
committed in a bay, gulf, or estuary, inter fauces terre, the 
common law could deal with it, because the parts of the sea. 
so circumstanced were held to be within the body of the adja- 
cent county or counties; but, along the coast, on the external sea,. 
the jurisdiction of the common law extended no further than to 
low-water mark. But, as from the time when ships began to. 
navigate the sea, offences would be committed on it which required 
to be repressed and punished, while the common law jurisdiction 
and procedure was inapplicable to such offences, as not having 
been committed within the boundary of any county, the authority 
of the Ctown in the administration of justice in respect of such 
crimes was left to the admiral, as exercising the authority of the 
sovereign upon the seas. 

Even the office of coroner could not, for the like reason, be exe- 
cuted by the coroner of a county in respect of matters arising on 
the sea. An inquest could not be held by one of these officers on 
a body found onthe sea. Such jurisdiction could only be exercised: 
by a coroner appointed by the admiral. 

A similar difficulty existed as to wrongs done on the sea, and in 
respect of which the party wronged was entitled to redress by 
civil action, till the anomalous device of a fictitious venue, within 
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the jurisdiction of the common-law Courts, and which those Courts 
did not allow to be disputed, was resorted to, and so the power of 
trying such actions was assumed. 

It is true that in Hale’s Pleas of the Crown (vol. ii. p. 12) it is 
stated that prior to the 35 Edw. III. the Court of King’s Bench 


“Most certainly had, usually, cognizance of treasons and felonies done on the 
narrow seas, though out of the boundaries of counties, and it was presented and 
tried by men of the adjacent counties ; so that,” says the writer, “even in 
these cases of felonies or treasons committed on the narrow seas, the King’s Bench, 
or special commissions of oyer and terminer, secundum legem et consuetudinem 
regni angliz, had a concurrent jurisdiction with the Court of Admiralty.” 


In proof of this eight cases are cited, of which one had occurred 
in the time of Edward L., four in that of Edward II., and three in 
that of Edward ITI. 

The original editor of Hale’s work has given us in a note from 
the records the details of the cases referred to by the author, from 
which it appears that of these eight cases, four were in the nature 
of a civil remedy, and, as it would seem, were properly within the 
jurisdiction of the Court of King’s Bench; four were cases of 
piracy, which may have been dealt with on the principle that 
piracy is triable anywhere and everywhere. Moreover, as to two 
of the latter cases, it is doubtful whether the offence was not com- 
mitted within the body of a county, and therefore triable at 
common law. 

The earliest case, in the 34 Edw. I. was of a peculiar character. 
A ship of certain merchants of Lincoln, richly laden, had been 
plundered by subjects of the Count of Hainault, in Zealand, for 
which satisfaction had been demanded of the count in vain. 
Therefore a writ was directed, at the suit of the merchants, to the 
bailiffs of Lynn, to seize all the goods of the merchants of Hainault 
at Lynn, and keep them till the Lincoln merchants had received 
satisfaction, or till further order. The bailiffs returned nulla bona 
infra ballivam suam. One of the Lincoln merchants traversed 
the return, alleging that the bailiffs had levied 31l. 17s. of the 
Hainault merchants, but had re-delivered the same without war- 
rant, which appearing, the bailiffs were ordered to pay that 
amount, or appear coram rege in octavis trinitatis ubicunque, &c. 
Subsequently, the Count of Hainault, by his messengers, acknow- 
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ledged in the English Parliament that he was indebted to the 


“Tus Queen English merchants in the sum of 9541., of Which 741. was allotted 
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to Walter Le Ken, one of them ; whereupon a writ was directed at 
his suit to the sheriffs to levy that amount of certain Hainault 
merchants at Yarmouth, arrested by consent of the said count, and 
to bring the money into Chancery to satisfy the said Le Ken, 
which was accordingly done. It is plain that all this was in the 
nature of a civil remedy, and as the case, not having happened on 
the high seas, was not within the jurisdiction of the admiral, and 
the remedy was by civil process within the realm, the matter 
appears to have been rightly within the jurisdiction of the King’s 
Bench. 

Another case was a civil action brought by the mayor and cor- 
poration of Grimsby against certain persons for loading and 
unloading their ships at a place within four leagues of Grimsby, 
instead of bringing them to Grimsby, whereby the corporation had 
lost their customs and dues. This, too, was a matter of which the 
Court might well take cognizance. In a third instance, precepts 
had been issued, in the 19 Edw. II., to the sheriffs of several coun- 
ties, to attach certain persons for having, during a truce between 
the King and the Count of Flanders, plundered, with armed force, 
a Flemish ship in the waters of Tyne, and for having taken goods 
to the value of 2000 marks, and divided the spoil among them- 
selves. Several persons were thereupon arrested by the sheriff of 
Northumberland, and brought coram rege, where they were im- 
pleaded by the King’s attorney for having part of the goods. “ Et 
dicunt quod nihil ceperunt, &c., et de hoc ponunt se super patriam.” 
Whereupon the King’s attorney joined issue with them, and the 
Court bailed them de die in diem quousque, &c. It is plain that 
here again we haye only a proceeding in the nature of civil process 
to satisfy a claim for compensation in damages for a pecuniary loss. 
Moreover, as the wrong complained of had occurred in the waters 
of Tyne, it must have been committed inter fauces terre, and 
therefore was within the jurisdiction of the common law. 

In the 26 Edw. IIJ., John Solandere impleaded several persons 
de placito transgressionis, per billam, for entering his ship, super 
costerum maris de North’lenn, in Norfolk, beating and wounding 
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him, and plundering the ship, which they then left in a helpless 
condition, by reason of which it was lost; and- he recovered 360 
marks against them for the damages sustained thereby. Here, 
again, from the nature of the suit and the recovery of damages, 
it is plain that this, too, was in the nature of a civil proceed- 
ing. I have not succeeded in making out what place is meant by 
«‘North’lenn.” But as it is stated to have been on the coast, the 
wrongs complained of may have occurred inter fauces terrz. 

Of the remaining four cases, two were clearly cases of piracy, 
which may have been deemed common ground. But in neither 
of these cases does the proceeding appear to have originated in 
the Court of King’s Bench. In one of them, in 18 Edw. IT., several 
persons had been indicted for piracy before the admiral, and the 
indictment having been returned into Chancery, a writ had been 
issued to the sheriff of Gloucestershire to attach the said persons, 
and, audité querela, to do justice to the merchants whose goods 
had been plundered, detaining, nevertheless, the offenders in 
prison till delivered in course of law. The sheriff neglecting to 
execute the writ, the matter was brought, it does not appear how, 
into the Kine’s Bench. “ Processus totius negotii preedicti,” says 
the record, ‘was brought coram rege ;” after which, it appearing 
that the offenders had been indicted at common law as well as 
before the admiral, a capias issued to the sheriff to bring them 
coram rege ubicumque, &c., to answer for the said crime. The 
statement of the case is very confused, nor does it appear what 
further became of it. 

In another case, which occurred in 25 Edw. III., an indictment for 
piracy had been found, “coram vice comite et custodibus pacis in 
comitatu Linc. ;” and the indictment having been removed into the 
King’s Bench, ad respondendum, it appeared that the defendants 
had been already tried in the county of Lincoln, and acquitted. 
Judgment was therefore given “ut eant quieti.” 

In the two remaining cases, it is by no means clear that the 
offence was not committed within the body of a county. In the 
8 Edw. II. a mandate is said to have issued to the Constable of 
Dover and Warden of the Cinque Ports to take into custody 


several persons for entering, vi et armis, a ship from Flanders, 


a 


THE QUEEN ? 
%. 
Kryn. 
Cockburn, C.J. 


166 


1876 


THE QUEEN 


Vv 
Karyn. 


Cockburn, C.J , 


EXCHEQUER DIVISION. VOL, IT. 


laden with cloth, binding thexmerchants, and taking the cloth ; 
Ne . ° 

and to have them coram rege, ad respondendum. But it is not 

said that the offence had been committed on the high seas. It 

may have.taken place inter fauces terre, or even in harbour. 

In the 27 Edw. III. the coroner of London delivered coram 
rege, 

“ Quasdam cognitiones coram ipso factas, by several persons who confessed that 
they had feloniously entered a ship near Feversham, thrown the men in it into. 
the sea, plundered it, and then sunk it; that they had then gone from Waxering, 
usque ad forlongg de Tenet—which from another part of the case appears to have 
been an old form of Thanet-—and having feloniously entered another ship there, 
stripped it of what goods were on board, and killed all that were on it except two 
women, fornicaverunt cum illis, and then flung them into the sea.” After which, 
“Four of these criminals being brought coram rege, and being asked what they 


had to say why judgment should not pass against them, said nothing, whereupon. 
they were condemned to be drawn and hanged.” 


Upon what ground this offence was held to be within the juris- 
diction of the Court of King’s Bench, is not stated. Possibly the 
place where the offence was committed may have been considered 
to be within the fauces terre, Feversham being situated on a 
navigable creek, a mile from the sea; in which case the Court 
would have had jurisdiction; murder, robbery, and rape, not being 
less within the common law, because committed on the sea, if 
occurring within the body of a county. But the greater proba- 
bility is that the offence was treated as piracy. Indeed, that this 
must have been so seems clear from the fact that the criminals 
were condemned to be drawn as well as hanged, this having been, 
at that time, the punishment for piracy, as a species of treason in 
levying war against the King’s subjects or allies; as appears from 
the case mentioned by Lord Coke, in which certain Normans and 
Englishmen having been engaged in common in piracy, the Nor- 
mans, then owing no allegiance to the crown of England, were 
simply sentenced to be hanged, as guilty of piracy, the English- 
men to be drawn and hanged, as guilty of treason. For murder, 
robbery, or rape, the punishment was hanging only. 

At all events, it appears that the Court of King’s Bench, in 
dealing with cases occurring below low-water mark, and therefore 


dehors the limits of any county, was deemed to be exceeding its 
lawful authority. For Lord Hale informs us that “ this jurisdic- 
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tion of the Common Law Courts in cases of felonies and treasons, 
and other crimes committed upon the seas, was interrupted by a 
special order of the King and his council, in the 35 Edw. IIL, and 
by a supersedeas issued shortly after ;” “since which,” says Lord 
Hale, “I have not observed that the King’s Bench or Courts of 
common law have proceeded criminally in cases of crimes of this 
nature committed on the high sea.” The probability is that the 
exercise of this jurisdiction was looked upon as a usurpation of 
authority, which it was thought necessary to restrain. Certain it 
is that from that time to this no such jurisdiction has ever been 
exercised or claimed by the Courts of common law. There cannot 
possibly be a question that, in respect of any offences committed 
on the sea, out of the body of a county, the jurisdiction was for- 
merly exclusively in the Admiralty, and is at the present time, in 
the courts to which the Admiralty jurisdiction has been trans- 
ferred. Upon this all authorities on criminal law are entirely 
agreed. 

But if Edward III. and his council were careful to prevent the 
Courts of common law from encroaching on the province of the 
admiral, it appears from the statutes of Richard II. that they were 
equally so in preventing any usurpation of authority by the 
admiral on the domain of the common law. 

In the reign of the latter king arose the dispute as to the 
jurisdiction of the admiral, who, not content with the authority 
exercised in the previous reign, now asserted a claim to jurisdiction 
in respect of matters arising not only on the sea, but in the inland 
tidal waters of England, as also in respect of matters of contract 
though made on the land, if at-all connected with the sea, a usur- 
pation which gave rise to complaints on the part of the Commons, 
the procedure in the Courts of Admiralty having been that of the 
civil law, which appears to have been distasteful to the people. 
Accordingly, by the statute 13 Ric. 2, ¢. 5, it is provided— 

“ That the admirals and their deputies shall not meddle from henceforth with, 
anything done within the realm of England, but only with things done upon the 


sea, according to that which hath been duly used in the time of the noble King 
Edward, grandfather of King Richard the Second.” 


Two years later it was thought necessary still more expressly to 
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declare the limits of the admiral’s jurisdiction. Accordingly, by 
statute 15 Ric. 2, c. 3, it was enacted— 


“That the Court of the Admirall hath no manner of conusance, power, nor 
jurisdiction of any manner of contract, plea, or querell, or of any other thing 
done, or rising within the bodies of the counties, either by land or by water, and 
also of wrecks of the sea; but all such manner of contracts, pleas, and querels, 
and all other things rising within the bodies of the counties, as well by land as 
by water, as is aforesaid, and also wrecks of the sea, shall be tried, determined, 
discussed, and remedied by the laws of the land, and not before, nor by the 
Admirall or his Lieutenant, in no manner.” 

At the same time it was deemed expedient to give the admiral 
concurrent jurisdiction with the common law, in respect of murder 
and mayhem committed in ships at the mouths of great rivers. 
The statute accordingly proceeds :— 

“ Neverthelesse of the death of a man, and of a mayhem done in great ships, 
being and hovering in the main stream of the great rivers, only beneath the points 
of the same rivers, and in no other place of the same rivers, the Admirall shall 
have conusance.” 

Upon this footing the criminal Jaw has remained ever since. 
Whatever of the sea lies within the body of a county is within the 
jurisdiction of the common law. Whatever does not, belonged 
formerly to that of the Admiralty, and now belongs to the Courts 
to which the jurisdiction of the admiral has been transferred by 
statute; while in the estuaries or mouths of great rivers, below the 
bridges, in the matter of murder and mayhem, the jurisdiction is 
concurrent. On the shore of the outer sea the body of the county 
extends so far as the land is uncovered by water. And so rigorous 
has been the line of demarcation between the two jurisdictions, 
that, as regards the shore between high and low-water mark, the 
jurisdiction has been divided between the Admiralty and the 
common law according to the state of the tide. Such was the law 
in the time of Lord Coke; and as regard offences such it is still. 
As regards civil matters the jurisdiction of the admiral has been 
extended to inland seas by statute 3 & 4 Vict. c. 65. 

We must, therefore, deal with this case as one which would have 
been under the ancient jurisdiction of the admiral. But the juris- 
diction of the admiral, though largely asserted in theory, was never, 
so far as | am aware—except in the case of piracy, which, as the 
pirate was considered the communis hostis of mankind, was triable 
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anywhere—exercised, or attempted to be exercised, in respect of 
offences, over other than English ships. No instance of any such 
exercise, or attempted exercise, after every possible search has 
been made, has been brought to our notice. Nor, for the reason 
already given, could such jurisdiction be so exercised consistently 
with legal principle. And though, by 25 Hen. 8, c. 15, the 
trial of offences previously within the jurisdiction of the admiral 
was transferred to commissioners to be appointed by commission 
from the King, under which the trial was to be held in such county 
as the commission should direct, and, “ according to the common 
course of the laws of the realm, used for such offences when done 
upon the land within the realm,” it is, I think, beyond dispute, 
that all that was effected by this statute or by those that have 
succeeded it, as regards jurisdiction, was a transfer of the criminal 
jurisdiction of the admiral, such as it was, to Courts proceeding 
according to the ordinary procedure of the common law—not an 
extension of it. The statute created no new offence, effected no 
extension of jurisdiction. It simply transferred the jurisdiction 
of the admiral, talem qualem, to the Common Law Courts, to be 
exercised according to the procedure of the common law. As to 
this the received authorities are, as I shall have occasion more 
fully to shew hereafter, entirely agreed. The Central Criminal 
Court Act, 4 & 5 Wm. 4, c. 36, which gives power to try “offences 
committed on the high seas and other places within the jurisdiction 
of the Admiralty of England,” has, obviously, carried the matter 
no further. If the admiral had not jurisdiction as to offences 
committed on foreign ships, the commissioners, to whom the 
jurisdiction was transferred by the statute, must be equally 
without it. 

Any doubt which could possibly exist as to the want of juris- 
diction of the admiral, in respect of offences committed on the high 
seas on other than British ships, is conclusively disposed of by the 
decision of the judges in the cases of Reg. v. Serva and Others (1), 
and of Reg. v. Lewis. (2) I fully admit that these cases will not 
apply to the present case if the second contention on the part of 
the Crown should succeed, and the offence should be held to 
have been committed on board a British ship. At present I am 


(1) 1 Den. Cr. C. 104. (2) 1 Dears. & B, Cr. C. 182, 
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dealing with the subject on the assumption-that that position, to 
which I shall advert more fully hereafter, cannot prevail. 

In Reg. v. Serva (1), the prisoners had been tried for murder 
under an Admiralty Commission, and had been found guilty. The 
facts were shortly these. A Brazilian vessel, named the Felicidade, 
had been taken by H.M. ship Wasp, off the coast of Africa, as being 
fitted out and intended for the slave trade. A prize crew having 
been put on board the captured ship, under the command of a 
lieutenant, the latter was ordered to proceed in chase of another 
Brazilian vessel, the Echo, then just sighted from the Wasp, and 
supposed to be carrying slaves. This vessel having been overtaken 
and captured, and being found to contain a cargo of slaves, pos- 
session of her was taken, and a midshipman, with eight men, was 
put on board. The prisoner, Serva, who had been the captain of 
the Hecho, with twelve other Brazilians, rose upon the English- 
men, and succeeded in killing them all. On the trial, it was 
contended for the prisoners, first, that certain formalities required 
by the existing treaties for the capture of vessels engaged in the 
slave trade not having been complied with, the capture of both 
vessels had been illegal; and that, consequently, the detention of 
Serva and his associates had been unlawful; for which reason, their 
act in killing those who were forcibly detaining them, though it 
might be manslaughter, would not amount to murder. Secondly, 
that the Echo, having been illegally captured and taken posses- 
sion of, was not thereby converted into a British ship, but retained 
her original nationality ; for which reason, as the jurisdiction of 
the Admiralty was confined to offences committed on board British 
ships, there was an absence of jurisdiction in respect of the offence 
for which the accused were on their trial. These points having 
been reserved by the judge on the trial for the consideration of the 
judges, eleven out of thirteen judges, before whom the case was 
argued, were of opinion that the conviction was wrong, on the 
ground that it had not been shewn that the possession of the vessel 
was lawful, without which there could be no jurisdiction ina British 
court to try the prisoners for an offence committed on board of it. 
The two dissentient judges, while admitting the principle that, to 
give jurisdiction to a British Court, it was necessary that the crime 

(1) 1 Den. Cr. C. 104. 
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should have been committed on board a British ship, differed only 
in this, that they thought that the ship was at the time in the law- ‘py, 
ful possession of the Queen’s officers, and that, consequently, an 
act committed on board of it must be taken to have been committed 
on board a ship of Her Majesty. On the general principle of law 
as to jurisdiction, the judges were unanimous. The case is, there- 
fore, decisive on the point that by the law of England an English 
Court of justice has no authority to try a foreigner accused of 
having committed an offence on a foreign vessel not within British 
waters. 

In Reg. vy. Lewis (1) the prisoner was tried for manslaughter. He 
and the deceased were foreigners, and the injuries of which the 
deceased had died were inflicted on board a foreign ship on the 
high seas, but the death took place at Liverpool. The prisoner 
was convicted, but, on a case reserved, the conviction was held 
to be wrong. It was sought to be upheld under 9 Geo. 4, ¢. 31, 
s. 8, which provides that, if a person has been feloniously stricken 
on the high sea and dies on the land, the offence may be tried in 
the county in which the death shall happen. But it was held that 
the statute could not apply to foreigners in respect of acts done 
out of British territory. 

In the course of the discussion, Coleridge, J., says: 

“‘ Before coming to the construction of the statute, we must consider whether 
we have any right to legislate here for foreigners on board ships upon the high 
seas. How can we say whether one foreigner wounding another, on the high 


seas, commits a felony ? Suppose by the law of a state the murder of a subject 


was not a capital offence, should we have power to say that, when committed on 


the high seas by a foreigner, we had the right to make it capital ?” 


And Willes, J., in delivering the judgment of the Court, said: 


““The 8th section of 9: Geo. 4, c. 31, was obviously intended to prevent a defeat 
of justice which, without it, might have arisen, from the difficulty of trial, in 
cases of homicide where the death occurs in a different place from that at which 
the blow causing it was given, and that section ought not, therefore, to be con- 
strued as making a homicide cognizable in the courts of this country by reason 
only of the death occurring here, unless it would have been so cognizable in case 
the death had ensued at the place where the blow was given, which the homicide, 
in this particular case, would have been by the 7th section, if the offender had 
been a British subject, but not otherwise. In the present case the injury which 
caused the death was inflicted by one foreigner upon another on board a foreign 


(1) 1 Dears. & B. Cr. C. 182. 
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vessel upon the high seas; and, consequently, if death had then and there fol- 
lowed, no offence cognizable by the law of this country would have taken place. 
The 8th section of 9 Geo. 4, c. 31, therefore, is inapplicable, and, unless it be 
applicable, the conviction cannot be sustained. It must, therefore, be quashed, 
and the prisoner discharged.” 


In a series of important cases in the American courts, the deci- 
sions have proceeded on the same principle. In Palmer's Case (1), 
and in the eases of United States v. Howard (2), United States v. 
Klintock (8), United States v. Kessler (4), and United States v. 
Holmes, referred to in the latter case, the question was, whether 
an Act of Congress, enacting that “any person committing the 
crime of robbery, in or upon any ship or vessel on the high seas, 
should be guilty of piracy,” applied to robbery committed on other 
than American ships, and it was uniformly held that it did not, 
even though the offence had been committed by an American 
citizen. 

In the last of these cases it was contended that the offence, 
haying been committed within a marine league of the American 
shore, was within the Act of Congress ; but Mr. Justice Hopkinson, 
in giving judgment, says: 


“Tam not of this opinion. The jurisdiction of this Court is derived wholly 
from the Acts of Congress on this subject. The description of the place to which 
or over which it extends is the high seas. If, then, the space within the marine 
league is not comprehended within this description, this Court has no jurisdiction 
over it; if it be comprehended, as it certainly is, then it is so because it is a part 
of the high seas, in all respects and to all purposes, the same as any other part of 
the high seas. Nothing is added to the jurisdiction of the Courts of the United 
States by reason of the offence having been committed within this distance of 
their coast ; nothing is taken from it by reason of its having been committed 
within the jurisdictional limits of a foreign government, within a marine league 
of the shore, if done on the high seas, which are held to be any waters on the sea 
coast, without the boundaries of low-water mark. It follows from these principles 
that if this Court has no power under the Act of Congress to try and punish this 
offence committed on board of a foreign vessel on the ocean, it acquires no such 
power because she was within a marine league of our coast when the offence was 
committed. The principle on which nations claim this extension of their autho- 
rity and jurisdictional rights fora certain distance beyond their shores is to protect 
their safety, peace, and honour from invasion, disturbance, and insult. They will 
not have their strand made a theatre of violence and bloodshed by contending 
belligerents. Some distance must be assumed. It varies by different jurists from 


(1) 3 Wheat. 610. (3) 5 Wheat. 144. 
(2) 3 Wash. C. C. R. 340. (4) Bald. 15. 
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ene league to thirty, and again as far as a cannon will carry a ball. Such limits 
may be well enough for their object, but would be extraordinary boundaries of the 
judicial power and jurisdiction of a court of law. It is my opinion that, whether 
this offence was committed within or without a marine league from the coast of 
the United States is of no importance to the question of the jurisdiction of this 
Court to hear and determine it.” 

These decisions are conclusive in favour of the accused in the 
present case, unless the contention, on the part of the Crown, 
either that the place at which the occurrence, out of which the 
present inquiry has arisen, was, though on the high seas, yet 
within British waters, by reason of its having been within three 
miles of the English shore; or that, the death of the deceased 
having occurred in a British ship, the offence must be taken to 
have been there committed, so as in either case to give jurisdiction 
to the Admiralty, or the Courts substituted for it, shall prevail. 
These questions it becomes, therefore, necessary carefully to 
consider. 

On entering on the first, it is material to have a clear con- 
ception of what the matter in controversy is. The jurisdiction 
of the admiral, however largely asserted in theory in ancient 
times, being abandoned as untenable, it becomes necessary for the 
counsel for the Crown to have recourse to a doctrine of com- 
paratively modern growth, namely, that a belt of sea, to a dis- 
tance of three miles from the coast, though so far a portion of the 
high seas as to be still within the jurisdiction of the admiral, is 
part of the territory of the realm, so as to make a foreigner in a 
foreign ship, within such belt, though on a voyage to a foreign 
port, subject to our law, which it is clear he would not be on the 
high sea beyond such limit. It is necessary to keep the old 
assertion of jurisdiction and that of to-day essentially distinct, 
and it should be borne in mind that it is because all proof of the 
actual exercise of any jurisdiction by the admiral over foreigners 
in the narrow seas totally fails, that it becomes necessary to give 
to the three-mile zone the character of territory in order to make 
good the assertion of jurisdiction over the foreigner therein. 

Now, it may be asserted without fear of contradiction that the 
position that the sea within a belt or zone of three miles from the 
shore, as distinguished from the rest of the open sea, forms part 
of the realm or territory of the Crown is a doctrine unknown to 
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the ancient law of England, and which has never yet received the 
sanction of an English criminal Court of justice. It is true that 
from an early period the kings of England, possessing more ships 
than their opposite neighbours, and being thence able to sweep the 
Channel, asserted the right of sovereignty over the narrow seas, 
as appears from the commissions issued in the fourteenth century, 
of which examples are given in the 4th Institute, in the chapter 
on the Court of Admiralty, and others are to be found in Selden’s 
Mare Clausum, Book 2. At a later period still more extravagant 
pretensions were advanced. Selden does not scruple to assert the 
sovereignty of the King of England over the sea as far as the 
shores of Norway, in which he is upheld by Lord Hale in his 
treatise De jure maris: Hargrave’s Law Tracts, p. 10. 

In the reign of Charles II. Sir Leoline Jenkins, then the judge 
of the Court of Admiralty, in a charge to the grand jury at an 
Admiralty sessions at the Old Bailey, not only asserted the King’s 
sovereignty within the four seas, and that it was his right and 
province “to keep the public peace on these seas””—that is, as. 
Sir Leoline expounds it, “to preserve his subjects and allies 
in their possessions and properties upon these seas, and in all 
freedom and security to pass to and fro on them, upon their 
lawful occasions,” but extended this authority and jurisdiction of 
the King 

“To preserve the public peace and to maintain the freedom and security of 
navigation all the world over; so that not the utmost bound of the Atlantic 
Ocean, nor any corner of the Mediterranean, nor any part of the South or other 
seas, but that if the peace of God and the King be violated upon any of his 
subjects, or upon his allies or their subjects, and the offender be afterwards brought 
up or laid hold of in any of His Majesty’s ports, such breach of the peace is to 
be inquired of and tried in virtue of a commission of oyer and terminer as this 
is, in such county, liberty, or place as His Majesty shall please to direct—so long 
an arm hath God by the laws given to his vicegerent, the King.” 

To be sure, the learned civilian, as regards these distant seas, 
admits that other sovereigns have a concurrent jurisdiction, which, 
however, he by no means concedes to them in these so-called British 
seas. In these the refusal by a foreign ship to strike the flag and 
lower the topsail to a King’s ship he treats as amounting to 
piracy. 

Venice, in like manner, laid claim to the Adriatic, Genoa to the 
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Ligurian Sea, Denmark to a portion of the North Sea. The 
Portuguese claimed to bar the ocean route to India and the Indian 
Seas to the rest of the world, while Spain made the like assertion 
with reference to the West. 

All these vain and extravagant pretensions have long since given 
way to the influence of reason and common sense. If, indeed, 
the sovereignty thus asserted had a real existence, and could now 
be maintained, it would of course, independently of any question 
as to the three-mile zone, be conclusive of the present case. But 
the claim to such sovereignty, at all times unfounded, has long 
since been abandoned. “No one wouid now dream of asserting 
that the sovereign of these realms has any greater right over the 
surrounding seas than the sovereigns on the opposite shores; or 
that it is the especial duty and privilege of the Queen of Great: 
Britain to keep the peace in these seas ; or that the Court of Admi- 
ralty could try a foreigner for an offence committed in a foreign 
vessel in all parts of the Channel. No writer of our day, except. 
Mr. Chitty in his treatise on the prerogative, has asserted the 
ancient doctrine. Blackstone, in his chapter on the prerogative in 
the Commentaries, while he asserts that the narrow seas are part 
of the realm, puts it only on the ground that the jurisdiction of 
the Admiralty extends over these seas. He is silent as to any 
jurisdiction over foreigners within them. The consensus of jurists,. 
which has been so much insisted on as authority, is perfectly 
unanimous as to the non-existence of any such jurisdiction. Indeed, 
it is because this claim of sovereignty is admitted to be untenable 
that it has been found necessary to resort to the theory of the 
three-mile zone. It is in vain, therefore, that the ancient assertion 
of sovereignty over the narrow seas is invoked to give countenance 
to the rule now sought to be established, of jurisdiction over the 
three-mile zone. If thisrule is to prevail, it must be on altogether 
different grounds. To invoke as its foundation, or in its support, 
an assertion of sovereignty which, for all practical purposes, is, 
and always has been, idle and unfounded, and the invalidity of 
which renders it necessary to have recourse to the new.doctrine, 
involves an inconsistency, on which it would be superfluous to 
dwell. I must confess myself unable to comprehend how, when 
the ancient doctrine as to sovereignty over the narrow seas is 
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adduced, its operation can be confined to the three-mile zone. If 
the argument is good for anything, it must apply to the whole of 
the surrounding seas. But the counsel for the Crown evidently 
shrank from applying it to this extent. Such a pretension would 
not be admitted or endured by foreign nations. That it is out of 
this extravagant assertion of sovereignty that the doctrine of the 
three-mile jurisdiction, asserted on the part of the Crown, and 
which, the older claim being necessarily abandoned, we are now 
called upon to consider, has sprung up, I readily admit. Let me 
endeavour to trace its origin and growth. 

With the celebrated work of Grotius, published in 1609, began 
the great contest of the jurists as to the freedom of the seas. The 
controversy ended, as controversies often do, in a species of com- 
promise. While maintaining the freedom of the seas, Grotius, in 
his work De Jure Belli et Pacis, had expressed an opinion that, 
while no right could be acquired to the exclusive possession of the 
ocean, an exclusive right or jurisdiction might be acquired in 
respect of particular portions of the sea adjoining the territory of 
individual states. Thus, he says (lib. ii., cap 2, s. 13): 

“Videtur autem imperium in maris portionem eadem ratione acquiri, qua 
imperia alia; id est, ut supra diximus, ratione personarum et ratione territorii. 
Ratione personarum, ut si classis, qui maritimus est exercitus, aliquo in loco 
maris se habeat ; ratione territorii, quatenus ex terra cogi possunt qui in proxima 
maris parte versantur, nec minus quam si in ipsa terra reperirentur.” 

This, however, must be taken with some qualification, for in 
another place he says: 

“Tlud- certum est, etiam qui mare occupaverit navigationem impedire non 
posse inermem et innoxiam, quando nec per terram talis transitus prohiberi potest, 
qui et minus esse solet necessarius et magis noxius.” 

Other writers adopted a similar principle, but with very varying 
views as to the extent to which the right might be exercised. 
Albericus Gentilis extended it to 100 miles; Baldus and Bodinus 
to sixty. Loccenius (De Jure Maritimo, ch. iv. s. 6) puts it at two 
days’ sail; another writer makes it extend as far as could be seen 
irom the shore. Valin, in his Commentary on the French Ordon- 
nances of 1681 (ch. v.), would have it reach as far as bottom could 
be found with the lead-line. 

Puffendorf, whose work, De Jure Nature et Gentium, was first 
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published in 1672, treats the sea adjacent to the land as an acces- 
sory to the latter: ; 

“ Putaverim citra absurditatem dici posse, partes maris, in quantum rationem 
munimenti, adeoque appendicis duntaxat habent, absque peculiari actu corporali 
cepisse subire dominium ejus populi, cujus littoribus pretexuntur, postquam 
inter gentes armatarum usus navium innotuit. Nam hoc intuitu mare sese habet, 
tanquam accessorium terre, sicut fosse, vel etiam proxime uligines et paludes 
censentur accessio urbis” (lib. iv. c. 2, s. 8). 

As to the distance to which the sea is to be thus treated as 
accessory to the land, Puffendorf himself expresses no opinion, 
contenting himself with referring to that of Baldus and Bodin, that 
it should extend to sixty miles. 

Even Casaregis, writing as late as 1740, after the three-mile 
theory had been propounded by Bynkershoek, asserts (Discursus 
de Commercio, s. 136) that the sovereign possessing the coast has 
an equal sovereignty over the sea to an extent of 100 miles, and 
criminal jurisdiction over all offenders, and has not only the power 
of imposing tolls and dues on passing ships, but also that of pro- 
hibiting ships from passing through his waters. 

Differing altogether from these writers as to the extent of 
maritime sovereignty, Bynkershoek, an advocate, like Grotius, for 
the mare liberum, and who entered the lists against Selden as to 
the dominion of England in the so-called English Sea, in his 
treatise De Dominio Maris, published in 1702, follows up the idea 
of Grotius as to a limited dominion of the sea from the shore: 

“Existimem itaque,” he says, “eousque possessionem maris proximi videri 
porrigendam, quousque continenti potest haberi subditum; eo quippe medo, 
quamvis non perpetuo navigetur, recte tamen defenditur et servatur possessio jure 
quesita: neque enim ambigendum est eum possidere continuo, qui ita rem tenet. 
ut alius eo invito tenere non possit. Unde dominium maris proximi non ultra 
concedimus, quam é terra ilii imperari potest; et tamen, eousque, nulla siquidem 
sit ratio, cur mare, quod in alicujus imperio est et potestate, minus ejusdem esse 
dicamus, quam fossam in ejus territorio.” 

After combating the doctrine of a mare clausum as regards the 
sea at large, and enumerating these inconsistent opinions, which 
he seems little disposed to respect, Bynkershoek continues : 

“‘ Hine videas priscos juris magistros, qui dominium in mare proximum ausi 
sunt agnoscere, in regundis ejus finibus admodum vagari incertos.” “Quare omnino 
videtur rectius,” he adds, after disposing of the foregoing opinions, 
“Eo potestatem terre extendi, quousque tormenta exploduntur ; eatenus quippe, 
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cum imperare, tum possidere videmur, “Loquor autem de his temporibus ; quibus 
illis machinis utimur ; alioquin generaliter dicendum eset, potestatem terre finiri, 
ubi finitur armorum vis; etenim hee, ut diximus, possessionem tuetur.” 

We have here, for the first time, so far as I am aware, a sugges- 
tion as to a territorial dominion over the sea, extending as far as 
cannon-shot would reach—a distance which succeeding writers 
tixed at a marine league, or three miles. Prior to this, no one had 
suggested such a limit. The jurisdiction, assumed in the Admi- 
ralty commissions, or exercised by the Court of King’s Bench in 
the time of the Edwards, was founded on the King’s alleged 
sovereignty over the whole of the narrow seas; it had no refer- 
ence whatever to any notion of a territorial sea. To English 
lawyers the idea of this limited jurisdiction was utterly unknown. 
With Selden and Hale, they stood up stoutly for the King’s un- 
divided dominion over the four seas. No English author makes 
any distinction, as regards the dominion of the Crown, between 
the narrow seas as a whole and any portion of them as adjacent 
to the shore. ‘The doctrine was equally unknown to the Scotch 
lawyers. Craig, writing at the outset of the seventeenth century, 
while he allots part of the sea to the shore it adjoins, gives no 
limit as to distance :— 

“Quod ad mare attinet, licet adhuc ita omnium commune sit, ut in eo navigari 
possit, proprietas tamen ejus ad cos pertinere hodie creditur ad quos proximus 
continens; adeo ut mare Gallicum id dicatur quod litus Galli alluit, ut ei pro- 
pius est quam ulli alii continenti. Sic Anglicum, Scoticum, Hibernicum, quod 
propius Angliz, Scotia, et Hibernia est. Ita ut reges inter se quasi omnia maria 
diviserint, et quasi ex mutua partitione alterius id mare censeatur quod alteri 
propinquius “et commodius est; in quo si delictum aliquod commissum fuerit, 
ejus sit jurisdictio qui proximum continentem possideat: isque suum illud mare 
vocat:” Jus Feudale, lib. 1, s. 13, p. 140. 

Even to our times the doctrine of the three-mile zone has never 
been adopted by the writers on English law. To Blackstone, 
who in his Commentaries treats of the sea with reference to the 
prerogative, as also to his modern editor, Mr. Stephen, it is 
unknown ; equally so to Mr. Chitty, whose work on the preroga- 
tive is of the present century. It was not till the beginning of 
this century that any mention of such a doctrine occurs in the 
<ourts of this country. But to the continental jurists, the sugges- 
tion of Bynkershoek seemed a happy solution of the great con- 
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‘troversy as to the freedom of the sea; and the formula, potestas 
finitur ubi finitur armorum vis, was a taking one ; and succeeding 
publicists adopted and repeated the rule which their predecessor 
had laid down, without much troubling themselves to ascertain or 
inquire whether that rule had been recognised and adopted by 
the maritime nations who were to be affected by it. 

Wolff in his Jus Gentium, published in 1749, argues that, as 
the use of the sea adjoining the shore, and which consists in fish- 
ing and the collection of such things as the sea produces, is not 
inexhaustible, nor the use of such sea for navigation always inno- 
cuous, and as the sea affords protection to the adjacent country, 
and it is to the interest of the inhabitants that armed ships should 
not be allowed to pass, there is no reason why it should not be 
subjected to the dominion of the state, or why others should not 
be excluded from it. It is therefore, he contends, beyond doubt 
that the inhabitants of the shore may occupy the adjoining sea so 
far as they can maintain their dominion, and that it thus becomes 
their territory. Hence he concludes: 

“Quoniam partes maris occupate ad territorium illius gentis pertinent, que 
eas occupavit, quale jus Rector civitatis in suo territorio habet, tale etiam ipsi 
competit in partibus maris occupatis. Per consequens, qui in iis versantur 
jisdem lecibus subsunt, quam qui in terris habitant, aut commorantur, etiam 
peregrini admissi.” 

On the same ground he ascribes to the state full legislative 
power over the sea in question, which shall be binding upon all 
who may come within it: chap. 1. § 128-182. 

Hubner, whose work De la Saisie des Batimens Neutres was 
published in 1759, contrasting the parts of the sea which wash the 
coast of maritime countries with the open sea, says of the former, 
but in general terms, and with reference to Bynkershoek’s doctrine, 


“Tt is clear that these parts of the sea belong to the master of the country, as 
accessory to the land. First, because it is in his power to take possession, and 
maintain it by means of forts and batteries which he can erect on the shore ; 
secondly, because these waters serve as a rampart to the land.” 


Vattel (Droit des Gens, § 288) states the law thus: 


“ A nation may appropriate to itself things, the free and common use of which 
would be hurtful or dangerous to it. This is a reason why powers extend their 
dominion over the sea as far as they can protect their right. It is of importance 
to the safety and welfare of the state that it should not be free to all the world 
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to come so near to its possessions, especially with ships of war, which may 
impede the access of commercial nations, and disturb their navigation.” “These 
parts of the sea,” he goes on to say, “thus subject to a nation, are comprised 
within its territory. No one can navigate therein against its will.” “ But then, 
he continues, “the nation cannot refuse access to ships not suspected, or 
making innocent use of its waters, without a violation of its duty.” “It is true 
it is for the nation to judge of what it shall do in the particular case. If it 
determines wrongly, it errs, but the others must put up with it.” 


Coming to the question of distance, Vattel lays it down as most 
consistent with reason that the dominion of the state over the 
adjacent sea should extend “as far as is necessary for its safety, or 
it can make its power respected.” 

To this somewhat vague rule he afterwards gives more preci- 
sion : 

“ Now-a-days,” he says, “all the extent of sea which is within reach of cannon- 
shot from the shore is considered as forming part of the territory. For this reason 
a vessel taken under the cannon of a neutral fortress is not a good prize.” 

In the great French work, the Répertoire de Jurisprudence, pub- 
lished in 1777, in the article ‘‘ Mer,” ‘the writer, after saying that 
no sovereign has the right of attributing to himself the empire of 
the seas, goes on to say that as every sovereign is entitled to forbid 
foreign commerce in his possessions and to protect these posses- 
sions from insult, he may prevent their being approached within a 
certain distance. This principle being settled, it remains, the 
writer continues, to determine this distance, which, he says, “ has 
been fixed by treaties of peace and commerce at two leagues from 
the coast.” What the treaties are which are thus referred to is 
not stated. 

Moser, writing in 1778 (Versuch des neuesten Europaischen 
Volkerrechts, vol. v. p. 486), asserts the same principle, but puts 
the distance differently. 


“ The sea,” he says, ‘“‘ which borders on the coast of a country is indisputably 
according to the law of nations, under the sovereignty of the adjacent land, so far 
as a cannon-shot will reach.” 

Lampredi, writing in the same year, while he concedes the right 
of property in the adjacent waters, makes the limit depend on 
convenience : 

“ Nobis visum est singulas gentes eam partem circa littus suum occupare posse, 


cujus usus necessarius, quamque tuendis littoribus et tervitorio necessarium arbi- 
trantur”: Public. Jur. Vheor., vol. ii. p. 65. 
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The part so occupied he assimilates absolutely to the land : 


“Maris pars, quam gens occupavit, veluti ejus territorium habetur, atque adeo 
est in ejus imperio et dominio. Quapropter quisquis in mari versatur occupato, 
sive indigena sive peregrinus sit, imperio gentis subjicitur, lecibusque imperantis 
tenetur, quibus vel cives generatim, vel presertim persone et res maritime 
reguntur”: Ib. p. 7. 

Galiani, in his work De’ Doveri de’ Principi Neutrali, pub- 
lished in 1782, says that it is “Cosa ricevutissima” to consider 
the belt of open sea which washes the shore as belonging to, and, 
as it were, incorporated with, the land and forming part of it. At 
the same time he observes that the opinion as to the extent of this 
territorial sea has differed in various epochs. He seems at first 
prepared to extend it as far as the magistrates can, by the fear of 
the powers confided to them, cause their decrees to be obeyed. 
But further on he seems disposed to fix this at cannon-range, or the 
three-mile distance. 

But as though an element of uncertainty should not be wanting, 
he proceeds to argue that, while for fixing tolls, or restricting the 
freedom of passage to foreign ships, or for customs purposes, this 
should be the limit, on the other hand, if the purpose is the 
benevolent one of enforcing the observance of its neutrality and 
preventing belligerent cruisers from carrying on their operations 
within its waters, the limit may be extended by the state to double 
the distance. 

Martens, who wrote in 1778, after speaking of straits and bays, 
continues : 


“So a nation may assert an exclusive right to the neighbouring portions of the 
sea capable of being maintained from the shore. At this day all European 
nations agree that, as a rule, straits, bays, gulfs, and the neighbouring sea belong 
to the master of the coast, to the extent, at least, of a cannon-shot from the 
shore. In a number of treaties, the wider range of three leagues has even been 
adopted.” 


M. Rayneval (Institutions du Droit de la Nature et des Gens, 
liv. 2, ch. ix. § 10) makes the horizon the boundary of the terri- 
torial sea—a rule obviously very difficult, if not incapable of 
application where the coast of one country can be seen from that 


of another. 
Schmalz, a professor of law at the University of Berlin, writing 
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Tun Qveex French translation, ch. ii. p. 144—says: 
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“The parts of the sea which bathe the coast have always been considered to 


Cockburn, C.J. be the property of the country which they bound.” “In Europe, the opinion of 


jurists who have treated the matter philosophically, has been systematically 
adopted. According to this principle the sea should belong to the continent as 
far as the defence of the shore can extend, of which a cannon-shot was to be 
taken as the measure. At a later period the distance has been fixed arbitrarily at 
three marine leagues.” 

This, it will be observed, would make the distance three times 
greater than other writers fix it at. According to this author, this 
alleged property in the sea carries with it criminal jurisdiction in 
respect of offences committed on it; the right to levy tolls, in con- 
sideration of providing for the general peace and security; and, 
with the exception of the freedom of navigation, which he holds 
cannot be withheld, the right of excluding foreigners from all use 
whatsoever of the sea. 

Aguni, writing in 1805 (Droit Maritime de l’Europe, vol. i. p. 
252, s. 14), adopts the view of Galiani, as 

“ Offering the most just and only rule for fixing the extent of the territorial 
sea, a point always contested, and not as yet decided, at least not fixed, as it ought 
to be, on the basis of solemn treaty between the maritime powers.” ‘Till such 
an agreement shall have been come to publicly,” adds Azuni, “ everything will 
depend on arbitrary usage, and the stronger will give the law to the weaker.” 

This is not very encouraging, but the author goes on to prescribe 
as the safest limit the space to which a shot from a cannon can be 
carried, the extreme range of which he estimates at three miles. 
He, too, following Galiani, thinks the distance may be extended 
when the purpose is one of benevolence and peace. As regards the 
degree of dominion which the state is entitled to exercise, he says: 

*« Any nation which occupies a part of the adjacent sea has the right of sove- 
reignty as well as the domain over it: in other words, the same right that it has 
over the land.” “It may legitimately prohibit the navigation of its territorial 
waters to foreigners, without infringing on general liberty, or offending against the 
law of nations.” 

Klaber (Droit des Gens Modernes, Part IL, tit. ii, § 130, pub- 
lished in 1831), says: 

“To the maritime territory (Seegebiet) of a state beloag the maritime districts 
or waters capable of exclusive possession, over which the state has acquired, 
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whether by occupation or convention, and maintained sovereignty. Among these 
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must be reckoned the parts of the ocean which adjoin the continental territory of —— ~ 


the state, at all events, according to the generally received opinion, to the extent 
of the space which can be reached by cannon-shot from the shore” (Mare proxi- 
mum—vicinum—niichst angriinzendes Meer). 

Wheaton, whose work on the Elements of International Law, 
appeared in 1836, concurs with the writers who had preceded him 
respecting the formula of Bynkershoek, laying it down that, 

“ By the generally-approved usage of nations, which forms the basis of inter- 
national law, the maritime territory of every state extends (among other things) 
to the distance of a marine league, or as far as a cannon-shot will reach from the 
shore, all along the coasts of the state.” In the French edition of his 
work he adds: “Dans ces limites les droits de propriété et de juridiction sont 
absolus, et excluent ceux de toutes les autres nations.” 

Pascal Fiore, an Italian jurist, in his work on International 
Law, published in 1865 (vol. i. p. 370), says: 

‘*Every nation has a dominium utile on the sea which washes its shores, in the 
interest of its preservation. It exercises, besides, a right of jurisdiction and police, 
in the interest of its defence. Upon this all publicists and treaties agree. Inter- 
national conventions have always regarded a territorial sea as the property of the 
state. “But the publicists,” continues this author, “are not agreed as to 
the extent of the territorial sea, and the limit of the use (domaine utile) which 
the state may exercise.” 

This, he says, must be determined “ by the necessity of the case 
and the nature of the particular right claimed.” ‘Thus the right 
of fishing, that of levying tolls for the maintenance of the naviga- 
tion, that of the defence of the coast, may come into question. As 
regards the latter, the writer seems to think that it should extend 
to the point at which “ the state has the means of making its will 
respected and causing its rights of sovereignty to be acknowledged.” 
“ According to this principle, the zone of jurisdiction would increase 
with the perfection of artillery.” But, whatever the right of the 
sovereign, M. Fiore denies him the power of interfering with the 
passage of vessels which do not compromise the safety of his terri- 
tory. 

MM. Pistoye and Duverdy, in their Traité des Prises Maritimes 
(tit. 2, chap. iii. vol. i. p. 98), write as follows :— 

“ While no human power can possess and govern the sea at large, those portions 

of it which border on the coast may be, and are, brought under the power and 


sovereign dominion of the nations they adjoin. From the coast, each power can, 
in a given zone, measured by the range of a cannon-shot, impose its laws and 
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enforce obedience to them. There is riot, it is true, bodily possession of the waves, 
which from their perpetual flow and movement, render any action of this kind 
upon them impossible; but there is a direct and constant domination, which 
places these territorial waters under the immediate police of the local government, 
in the same manner as each state is master of the rivers, lakes, and channels 
which pass through its territory.” 

“ There has been much discussion,” these writers continue, “as to the 
extent of this territorial sea; but the principle upon which its appropriation 
rests, serves also to determine its bounds, and it must be acknowledged that 
the range of cannon from the shore is the only real and true limit of the sea in 
question. No measure, however, has been generally agreed upon between different 
nations as to the distance which cannon range may be supposed to cover. But 
the eyes of experienced sailors and officers employed upon the coast may be 
trusted to to judge how far a given spot is within the distance.” 


No writer has carried the doctrine of the territorial sea further 
than M. Hautefeuille, in his two works, the Histoire des Origines, 
des Progrés et des Variations du Droit Maritime, and his treatise, 
Des Droits et Devoirs des Nations Neutres. In the first, at p. 
197, he explains the foundation of the doctrine : 

“While,” he says, “the high sea cannot be possessed exclusively by any 
people, because it cannot be brought or kept under the power of man, the part of 
the sea which touches the coast may easily be defended by the riparian, may be 
kept under his subjection by force, and held in his possession. With a few in- 
struments of war, a few cannons, he, in fact, commands this area; he can shut 
out foreign vessels, or admit only such as he pleases.” 

Next, taking the same ground as had been previously taken by 
Wolff, M. Hautefeuille argues that the products of the sea are not 
inexhaustible, and that the pursuit of them requires to be kept 
under proper regulation; while the people in possession of the 
shore are deeply interested in possessing the adjoining waters 
also, in order to protect themselves against pirates. Hence the 
distinction between these waters and the open sea; hence the 
former may be possessed and considered as an accessory to the 
shores they wash. In the second work he asserts that— 

“These territorial waters are the property of the nations possessing the shores, 
and, consequently, that these nations have within such waters all the rights of 
sovereignty without exception, as though it were on so much land. They can, 
therefore,” he asserts, “ prohibit the vessels of all other nations, or of any par- 
ticular nation, from navigating these waters ; or they may prohibit the navigation 
for particular purposes, as, for instance, the coasting trade. They may limit the 
number of ships of war that shall be allowed to enter or to anchor in these waters, 


even in open roadsteads. They may subject merchant vessels, not only to search 
in respect of customs-dues, but also to tolls for anchorage, lights, buoys, and the 


VOL. II. EXCHEQUER DIVISION. 


like. Ina word, they may make whatever regulations it appears to them expe- 
dient to make with a view to their own interest. Foreigners entering this reserved 
territory must submit to the law of the sovereign in all that concerns their rela- 
tions with the land and its inhabitants, as though they were on the land. The 
limit of the territorial sea is fixed by the principle from which its territorial 
character arises. It extends as far as the sea can be commanded from the shore, 
but no further.” 


Very different is the view of another modern French writer on 
international law, M. Ortolan, as to the degree of dominion which 
may be exercised over the territorial sea. While he asserts the 
existence of such a sea, he denies any right of property in it, or 
of absolute dominion over it. To determine this question, says 
M. Ortolan (Diplomatie de la Mer, liv. ii. c. 8), 


“Tt is necessary to refer to the principles on which the particular rule as to 
this portion of the sea is founded, and to the nature of the rights which the nation 
owning the coast can claim over it.” “It signifies little,” he continues, 
‘that the bottom of the sea is manifestly a continuation of the coast. As soon 
as there is sufficient depth for navigation, nations are entitled, as of right, to the 
use of the sea as a means of communication, nor can it be legitimately denied to 
them. While the nation owning the coast is entitled to refuse access to its land 
territory, it cannot assert a right to prevent ships from passing in front of its 
shores, or to declare the territorial sea closed, as it might do in respect of one of 
its ports. It cannot impose tolls on passing vessels as in a water belonging to 
itself, except as a fair indemnity for works for the benefit of the navigation or for 
special services rendered. ‘l'o act contrary to these rules would be to act in con- 
tradiction to the essential destination of the sea, and to derive an advantage from 
it which no one has a right to. And though the nation might have the means 
of compulsion, this would not make its proceedings the more lawful. ‘The right, 
then, to the territorial sea is not a right of property ; it cannot be suid that the 
state, which is the proprietor of the land, is also proprietor of this sea.” 


To make this good, M. Ortolan refers to the grounds on which 
the doctrine of the territorial sea rests, namely, the protection of 
the country as regards safety, prosperity, and individual interests, 
against offences of every kind by which these may be affected. 
With a view to this defence the state is entitled to make the 
necessary laws and regulations, and to employ force to insure their 
execution. “ Les lois de police et de streté,” says the author, “y 
sont obligatoires.” Whether he thereby means to imply that other 
laws would not be so is left uncertain. “Hn un mot,” concludes 
M. Ortolan, “l’Etat a sur cet espace, non la propriété, mais un 
droit d’empire; un pouvoir de législation, de surveillance et de 
juridiction, conformément aux regles de la juridiction interna- 
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tionale.” What is to be understood by laws of “ police et stireté” 
“e . 

is very uncertain, and what the rules are to which he here refers, 

and whether any and what limitation would be thereby imposed on 

the rights attaching to territorial dominion he fails to inform us. 

As regards distance, M. Ortolan would fix it at the extreme range 
of cannon-shot according to the improvement of artillery, as. vary- 
ing with the age. 

A still later author, M. Calvo (Droit International, liv. v. §§ 
199-201), takes the same view as to the absence of any right of 
property in the territorial belt, but would concede a much larger 
and more exclusive dominion to the state to whom the belt 
belongs. 

“To facilitate the defence of the coasts,” he says, “the general practice of 
nations, sanctioned by numerous treaties, has drawn, at a certain distance from 
the land, an imaginary line, as the extreme limit of the maritime frontier of each 
country. Whatever comes within that line falls ipso facto within the jurisdic- 
tion of the state which commands it, and is entitled territorial sea.” At the 
same time he goes on to say that “ the publicists are far from being agreed 
as to the extent of this sea ; and that to solve the question in a rational and practical 
manner, it is necessary to bear in mind that nations have not a right of property 
in the territorial sea (que les états n’ont pas sur la mer territoriale un drott de 
propriété) but only a right of surveillance and jurisdiction in the interest of their 
own defence, or the protection of their fiscal interests. It is therefore in the 
nature of things that this right should extend as far as its existence can be justi- 


fied, but should terminate where all fear of real danger, or its public usefulness, or 
the possibility of defence, ceases.” 


Where this point is to be found the author fails to tell us. 

“Hence it follows,” says M. Calvo, “on principle, that the territorial sea can 
only comprehend the space capable of being defended from the shore, or of serving 
as a place from which to attack it. Since the invention of fire-arms, an extent of 
three miles has been generally given to this zone. Within it the exercise of the 


territorial jurisdiction is absolute and incontestable, and excludes the rights of 
every other nation.” 


On the other hand, Professor Heffter, in his highly-esteemed 
work, the Public International Law of Europe (§ 75), after assert- 
ing, as incontestable, the right of maritime nations, both for the 
defence of their territory against unexpected attack, and the pro- 
tection of their commercial interests and customs-laws, to establish 
an active surveillance and a police on their coasts and the parts 
adjoining, and to take all necessary measures to close the access 
to their territory to those whom they may not choose to receive, 


VOL IIE EXCHEQUER DIVISION. 


or who do not conform to the established regulations, goes so far 
as to ascribe to the particular state the power of fixing, according 
to circumstances, the limit to which its right shall extend. 
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the dominion over the adjoining sea at three miles, he is disposed 
to think, with Vattel, that this dominion extends as far as is 
necessary for the safety of the state, and the latter can enforce its 
power; or even that the principle of Rayneval may be adopted, 
which makes the horizon the boundary of the territorial sea. 
“The range of cannon-shot affords,” he thinks, “no invariable 
basis, and the distance may be fixed, at all events provisionally ” 
—what he means by this is by no means clear—* by the law of 
each state.” He concedes to the state the power of making regu- 
lations relative to the use of the territorial waters, as, for instance, 
in respect of fishing and “the right of jurisdiction ;” but what he 
includes under the latter term he omits to explain. On the other 
hand, he is wholly silent as to any territorial right of property in 
the waters in question. 

Professor Bluntschli, in his work Das Moderne Volkerrecht 
(§§ 307-9), while he states that the open sea is free to all nations 
and individuals for navigation and fishing, affirms that portions of 
the sea are subject to a limited jurisdiction (“einer beschrinkten 
Gebietshoheit”). Amongst these he enumerates the sea which 
washes the shore, on the ground that the close connection of such 
parts of the sea with the land and state justifies an extension of 
the territorial jurisdiction of the latter; for which reason such 
part of the sea is considered as accessory to the land, the power 
and protection of the latter extending over it. In the opinion of 
this author 


“ The safety and order of the state is so manifestly interested in this particular 
that the usual measure of the cannon-shot is not always to be considered as sufii- 
ciently extensive in the case of gulfs and bays.” “As incidental to this limited 
jurisdiction,” says M. Bluntschli (Article 310), “ the state is entitled to 
extend measures necessary for the protection of its territory and its laws to these 
portions of the sea; and to make regulations of police with reference to navigation 
and fishing ; but it is not entitled iv time of peace to deny the right of passage, 
or the use of these waters for navigation, or to exact tolls in respect of them.” 


But the writer draws a distinction between ships commorant on 
the territorial waters of a state and ships merely passing through 
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them. After laying it down, that foreign ships within the terri- 


“Tue Queny torial waters of a state are subject to its laws, he goes on to say: 
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“Ships which confine themselves to passing along the coasts of a state, in the 


Cockburn, C.J. part of the sea which forms a portion of its territory, are subject for the time to 


the sovereignty of such state, in this sense, that they are bound to respect the 
military and police regulations adopted by it for the safety of its territory and of 
the population of the coast.” “The jurisdiction of the adjoining state extends 
over the neighbouring sea only as far as is deemed necessary by the police and 
military authorities. In all other respects the ship is as free as if it were on the 
high seas, that is to say, it is considered as a floating portion of the country to 
which it belongs.” (§ 322.) 

Thus, according to this author, it is only with regard to matters 
of police and military regulation, that the jurisdiction of a state 
over its littoral sea extends. 

An American writer on International Law, Mr. Halleck (ch. vi. 
§ 18), after speaking of ports, bays, and mouths of rivers as 
national territory, within the limits of which the rights of pro- 
perty and territorial jurisdiction are absolute, and exclusive of 
those of every other state, goes on to say that— 

“ The general usage of nations superadds to this maritime territory an exclusive 
territorial jurisdiction over the sea for the distance of one marine league, or the 
range of a cannon-shot along all the shores or coasts of a state.” He adds, 
that “even beyond this limit states may exercise a qualified jurisdiction for fiscal 
and defensive purposes, that is, for the execution of their revenue laws, and to 
prevent hovering on their coasts.” 

He observes that “it is necessary to distinguish between marv- 
time territory and territorial jurisdiction,” which he proposes to do 
in a subsequent chapter, and, indeed, does with respect to vessels 
in a foreign port; but he is silent as to how far the law of the 
local state is applicable to vessels passing along or anchoring in 
its external waters. 

A writer of our own country, Mr. Manning, in his Law of 
Nations (p. 119), lately edited by a distinguished jurist, Mr. 
Amos, thus limits the purposes as to which this right may be 
exercised :— 

“For some limited purposes a special right of jurisdiction, and even (for a few 
definite purposes) of dominion, is conceded to a state in respect of the part of the 
ocean immediately adjoining its own coast line. The purposes for which this 
jurisdiction and dominion have been recognised are—(1) the regulation of fisheries ; 


(2) the prevention of frauds on customs laws; (3) the exaction of harbour and 
lighthouse dues ; and (4) the protection of the territory from violation in time 
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of war between other states. The distance from the coast line to which this 
qualified privilege extends has been variously measured—the most prevalent 
distances being that of a cannon-shot or of a marine league from the shore.” 


We have here a total silence as to any criminal jurisdiction 
over foreigners. 

Chancellor Kent, whose opinion we should have been so much 
disposed to respect, also leaves the matter in doubt. 


“Tt is difficult,” he says, “to draw any precise or determinate conclusion, 
amidst the variety of opinions, as to the distance to which a state may lawfully ex- 
tend its exclusive dominion over the sea adjoining its territories, and beyond those 
portions of the sea which are embraced by harbours, gulfs, bays, and estuaries, and 
over which its jurisdiction unquestionably extends. All that can be reasonably 
asserted is, that the dominion of the sovereign of the shore over the contiguous 
sea extends as far as is requisite for his safety, and for some lawful end. A 
more extended dominion must rest entirely upon force and maritime supremacy. 
According to the current of modern authority, the general territorial jurisdiction 
extends into the sea as far as cannon-shot will reach, and no farther; and this 
is generally calculated to be a marine league. And the congress of the United 
States have recognised this limitation by authorizing the district courts to take 
cognizance of all captures made within a marine league of the American shores.” 


Three or four other learned authors remain to be noticed, who, 
although not professing to treat of international law, have never- 
theless incidentally touched on this subject, and whose opinions 
may be deserving of attention. 

The subject is discussed by M. Massé, in his recent work, Le 
Droit Commercial dans ses rapports avec le Droit Civil, of which 
the last edition appeared in 1874 (book ii. tit. ii. ch. 1. art. 105). 
After giving the usual reasons for conceding the right to the 
territorial sea, he continues :— 


“ very nation has, therefore, a right of police and of jurisdiction over the part 
of the sea which borders on its coasts, and makes, in some sort, a part of its 
territory. It can, consequently, subject all ships that come within the extent of 
the territorial sea to its customs and navigation laws; but this right is not so 
absolute as that the nation whose coast the sea adjoins can prohibit navigation 
for the purposes of commerce. ‘I'his can only be denied to ships of war. So 
that, to speak truly, in all that concerns navigation, a people has not the full 
right of property over the littoral sea. It has only jurisdiction over it. ‘Quamvis 
in mari non sit territorium,’ says Roccus (cent. 2, resp. 8, n. 10), ‘‘Tamen in co 
jurisdictio exercetur ;’ or rather the right of property is burdened with a natural 
servitude for the general benefit of navigation. It is otherwise in respect of the 
right of fishing, which is confined to the inhabitants of the coast.” 


M. Massé then goes into the question of distance; and after 
repeating and rejecting the views of the earlier publicists, adopts 
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the reasoning usually followed, and fixes the distance at three 


Tae Quan miles, as being the range of ‘cannon-shot.~ At the same time he 
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observes that this logical rule is not always followed, as nations 
sometimes fix their own limits at a greater distance, which is 
binding upon those who recognise the right. Thus, France 
subjects all vessels to its customs-laws to a distance of five leagues. 

Von Kaltenborn, in his Private Maritime Law of Europe, 
observes that, since the time of Bynkershoek, that is to say for a 
period of 200 years, the rule has been gaining ground, both in 
theory and practice, that the littoral sea so far as cannon-shot 
will reach (quousque mare e terra imperari potest), belongs to the 
maritime territory (Seegebiet) of a nation. With regard to distance, 
the writer contents himself with repeating the opinions of his 
predecessors, but expresses none of his own. 

Another writer, Mr. Bishop, in his Commentaries on Criminal 
Law, an elaborate and learned work, published in 1865, says 
(book iv. c. 5, § 74): 

“* A nation bordering on the sea can hold actual possession of it as far from the 
shore as cannon-balls will reach, while dominion to this extent is necessary for the 
safety of the inhabitants, who might otherwise, being neutral, be cut down in 
in time of war by the artillery of the belligerents contending on the water. And 
so much of ocean, the authorities agree, is within the territorial sovereignty which 
controls the adjacent shores. A cannon-shot is, for this purpose, estimated at a 
marine league, which is a little short of three and a half of our English miles, or 
exactly 3°4517. But the rule of computing a cannon-shot as a marine league for 
this purpose was established before the late improvements in guns and gunnery ; 
and, in reason, the distance would seem now to require extension, though the 
author is not able to refer to any sufficient authority shewing the extension to 
have been actually made in the law of nations.” 

A fourth author, Signor Foramiti, in a short but very able 
treatise, entitled L’Avvocato Marittimo, after dividing the sea into 
mare vasto and mare territoriale, says : 

“« The waters which bathe the coast and shores of a state form its natural boun- 
dary ; for the more effectual protection and defence of which the general usage of 
nations allows an imaginary line to be traced upon the sea at a convenient dis- 
tance from the shore, and adapting itself to the formation of the latter, which line 
must be considered as the artificial maritime boundary of the state.” 

This line the author, adopting the language of Martens, calls 
“Linea di rispetto,” and fixes at the usual distance of three miles: 


“ Every ship,” he continues, “which is found within this line must be con- 
sidered as in the waters of the state of which it bounds the sovereignty and juris- 
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diction, and those on board must conduct themselves as though they were on the 


shore, doing nothing which the government has a right to prohibit as prejudicial — 


to the property or safety of the nation.” 


Whether, if the contrary should happen, they will be within the 
criminal law of the country, the author does not proceed to tell us. 

From the review of these authorities we arrive at the following 
results. There can be no doubt that the suggestion of Bynkers- 
hoek, that the sea surrounding the coast to the extent of cannon- 
range should be treated as belonging to the state owning the 
coast, has, with but very few exceptions, been accepted and adopted 
by the publicists who have followed him during the last two cen- 
turies. But it is equally clear that, in the practical application of 
the rule, in respect of the particular of distance, as also in the still 
more essential particular of the character and degree of sovereignty 
and dominion to be exercised, great difference of opinion and un- 
certainty have prevailed, and still continue to exist. 

As regards distance, while the majority of authors have adhered 
to the three-mile zone, others, like M. Ortolan and Mr. Halleck, 
applying with greater consistency the principle on which the whole 
doctrine rests, insist on extending the distance to the modern 
range of cannon—in other words doubling it. This difference of 
opinion may be of little practical importance in the present 
instance, inasmuch as the place at which the offence occurred was 
within the lesser distance; but it is, nevertheless, not immaterial 
as shewing how unsettled this doctrine still is. The question of 
sovereignty, on the other hand, is all-important. And here we 
have every shade of opinion. 

One set of writers, as, for instance, M. Hautefeuille, ascribe to 
the state territorial property and sovereignty over the three miles 
of sea, to the extent of the right of excluding the ships of all other 
nations, even for the purpose of passage—a doctrine flowing imme- 
diately from the principle of territorial property, but which is too 
monstrous to be admitted. Another set concede territorial pro- 
perty and sovereignty, but make it subject to the right of other 
nations to use these waters for the purpose of navigation. Others 
again, like M. Ortolan and M. Calvo, deny any right of territorial 
property, but concede “jurisdiction ;” by which I understand them 
to mean the power of applying the law, applicable to persons on 
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the land, to all who are within the territorial water, and the power 
of legislating in respect of it, so as to bind every one who comes 
within the jurisdiction, whether subjects or foreigners. Some, like 
M. Ortolan, would confine this jurisdiction to purposes of “safety 
and police ”—by which I should be disposed to understand measures 
for the protection of the territory, and for the regulation of the 
navigation, and the use of harbours and roadsteads, and the main- 
tenance of order among the shipping therein, rather than the 
general application of the criminal law. 

Other authors,—for instance, Mr. Manning,—would restrict the 
jurisdiction to certain specified purposes in which the local state 
has an immediate interest, namely, the protection of its revenue 
and fisheries, the exacting of harbour and light dues, and the pro- 
tection of its coasts in time of war. 

Some of these authors,—for instance, Professor Bluntschli,—make 
a most important distinction between a commorant and a passing 
ship. According to this author, while the commorant ship is subject 
to the general law of the local state, the passing ship is liable to 
the local jurisdiction only in matters of “ military and police regu- 
lations, made for the safety of the territory and population of the 
coast.” None of these writers, it should be noted, discuss the 
question, or go the length of asserting that a foreigner in a foreign 
ship, using the waters in question for the purpose of navigation 
solely, on its way to another country, is liable to the criminal law 
of the adjoining country for an offence committed on board. 

Now, when it is remembered that it is mainly on the statements 
and authority of these writers, and to opinions founded upon them, 
that we are called upon to hold that foreigners on the so-called 
territorial sea are subject to the general law of this country, the 
discrepancy of opinion which I have been pointing out becomes 
very material. Looking to this, we may properly ask those who 
contend for the application of the existing law to the littoral sea 
independently of legislation, to tell us the extent to which we are 
to go in applying it. Are we to limit it to three miles, or to 
extend it to six? Are we to treat the whole body of the criminal 
law as applicable to it, or only so much as relates to “police and 
safety”? Or are we to limit it, as one of these authors proposes, 
to the protection of fisheries and customs, the exacting of harbour 
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and light dues, and the protection of our coasts in time of war? 
Which of these writers are we to follow? What is there in these 
conflicting views to guide us, in the total absence of precedent or 
legal sanction, as to the extent to which we may subject foreigners 
to our law? What is there in them which authorizes us to assume 
not only that Parliament can of right deal with the three-mile 
zone as forming part of our territory, but also that, by the mere 
assent of other nations, the sea to this extent has become so com- 
pletely a part of our territory as to be subject, without legislation, 
to the whole body of our existing law, civil and criminal. 

But it is said that, although the writers on international law 
are disagreed on so many essential points, they are all agreed as 
to the power of a littoral state to deal with the three-mile zone as 
subject to its dominion, and that consequently we may treat it as 
subject to our law. But this reasoning strikes me as unsatisfac- 
tory; for what does this unanimity in the general avail us when 
we come to the practical application of the law in the particular 
instance, if we are left wholly in the dark as to the degree to 
which the law can be legitimately enforced? This unanimity of 
opinion that the littoral sea is, at all events for some purposes, 
subject to the dominion of the local state, may go far to shew that, 
by the concurrence of other nations, such a state may deal with 
these waters as subject to its legislation. But it wholly fails to 
shew that, in the absence of such legislation, the ordinary law of 
the local state will extend over the waters in question—which is 
the point which we have to determine. 

Not altogether uninfluenced, perhaps, by the diversity of opinion 
to which I have called attention, the argument in support of the 
prosecution presents itself—not without some sacrifice of con- 
sistency—in more than one shape. At one time it is asserted 
that, for the space of three miles, not only the sea itself, but the 
bed on which it rests, forms part of the territory or realm of the 
country owning the coast, as though it were so much land; so 
that the right of passage and anchorage might be of right denied 
to the ships of other nations. At another time it is said that, 
while the right is of a territorial character, it is subject to a right 
of passage by the ships of other nations. Sometimes the sove- 
reignty is asserted, not as based on territorial right, but simply as 
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attaching to the sea, over which it is contended that the nation 
owning the coast may extend its law to the foreigner navigating 
within it. 

To those who assert that, to the extent of three miles from the 
coast, the sea forms part of the realm of England, the question 
may well be put, when did it become so? Was it so from the 
beginning? It certainly was not deemed to be so as to a three- 
mile zone, any more than as to the rest of the high seas, at the 
time the statutes of Richard II. were passed. For in those statutes 
a clear distinction is made between the realm and the sea, as also 
between the bodies of counties and the sea; the jurisdiction of the 
admiral being (subject to the exception already stated as to 
murder and mayhem) confined strictly to the latter, and its exer- 
cise “ within the realm” prohibited in terms. The language of 
the first of these statutes is especially remarkable: 

“The admirals and their deputies shall not meddle from henceforth with any- 
thing done within the realm of England, but only with things done upon the 
sea.” 

It is impossible not to be struck by the distinction here taken 
between the realm of England and the sea; or, when the two 
statutes are taken together, not to see that the term “realm,” 
used in the first statute, and “bodies of counties,” the term used 
in the second statute, mean one and the same thing. In these 
statutes the jurisdiction of the admiral is restricted to the high 
seas, and, in respect of murder and mayhem, to the great rivers 
below the bridges, while whatever is within the realm, in other 
words, within the body of a county, is left within the domain of 
the common law. But there is no distinction taken between one 
part of the high sea and another. ‘The three-mile zone is no 
more dealt with as within the realm than the seas at large. The 
notion of a three-mile zone was in those days in the womb of 
time. When its origin is traced, it is found to be of comparatively 
modern growth. The first mention of it by any writer, or in any 
court of this country, so far as J am aware, was made by Lord 
Stowell, with reference to a question of neutral rights, in the first 
year of the present century, in the case of The Twee Gebroeders. (1) 
To this hour it has not, even in theory, yet settled into certainty. 


(1) 3 C. Rob. 162. 
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For centuries before it was thought of, the great landmarks of our 
judicial system had been set fast—the jurisdiction of the common 
law over the land and the inland waters contained within it, form- 
ing together the realm of England, that of the admiral over 
English vessels on the seas, the common property or highway of 
mankind. 

But I am met by authority, and, beyond question, ancient 
authority, may be found in abundance for the assertion that the 
bed of the sea is part of the realm of England, part of the terri- 
torial possessions of the Crown. Coke, commenting on s. 439 of 
Littleton, says, in explaining the words “out of the realm”: 

“‘Tf a man be upon the sea of England, he is within the kingdom or realme of 
England, and within the ligeance of the King of England, as of his crowne of 
England. And yet altwm mare is out of the jurisdiction of the common law, and 
within the jurisdiction of the lord admirall.” 

So Lord Hale, no doubt, in his work De Jure Maris, speaks of 
the narrow seas, and the soil thereof, as “ part of the King’s waste, 
demesnes, and dominions, whether in the body of a county or not.” 
But this was said, not with reference to the theory of the three- 
mile zone, which had not then been thought of, but (following 
Selden) to the wild notion of sovereignty over the whole of the 
narrow seas. ‘This pretension failing, the rest of the doctrine, as 
it seems to me, falls with it. Moreover, Hale stops short of saying 
that the bed of the sea forms part of the realm of England, as a 
portion of its territory. He speaks of it under the vague terms of 
“waste,” “demesnes,” or “dominions.” He carefully distinguishes 
between the parts of the sea which are within the body of a county 
and those which are not. 

It is true that, in his later work on the Pleas of the Crown, 
Lord Hale, speaking in the chapter on Treasons (vol. i. p. 154), of 
what is a levying of war against the King “within the realm,” 
according to the required averment in an indictment for that 
offence, instances the hostile invasion of the King’s ships (“ which,” 
he observes, “are so many royal castles”); and this, he says, “ is 
a levying of war within the realm ;” the reason he assigns being 
that “the narrow seas are of the ligeance of the Crown of Eng- 
land,” for which he cites the authority of Selden. Here, again, 
we have Lord Hale blindly following “Master Selden,” in assert- 
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ing that the narrow seas owe allegiance to the Crown of England. 
A hostile attack by a subject ona ship of war on the narrow seas 
would, I need scarcely say, be a levying of war against the sove- 
reign, but it could not now be said to be high treason as having 
been done within the realm. 

Blackstone (Comm. vol. i. p. 110) says that “the main or high 
seas” (which he afterwards describes as beginning at low-water 
mark) “are part of the realm of England”—here Mr. Stephen, 
feeling that his author was going too far, interposes the words ‘in 
one sense ”—* for thereon,” adds Blackstone, “our Courts of 
Admiralty have jurisdiction; but they are not subject to the 
common law.” This is, indeed, singular reasoning. Instead of 
saying that, because these seas are part of the realm of England, 
the Courts of Admiralty have jurisdiction over them, the writer 
reverses the position, and says, that because the Admiralty has 
jurisdiction these seas are part of the realm—which certainly does 
not follow. If it did, as the jurisdiction of the Admiralty extended, 
as regards British ships, wherever the sea rolls, the entire ocean 
might be said to be within the realm. 

But to what, after all, do these ancient authorities amount? Of 
what avail are they towards establishing that the soil in the three- 
mile zone is part of the territorial domain of the Crown? ‘These 
assertions of sovereignty were manifestly based on the doctrine 
that the narrow seas are part of the realm of England. But that 
doctrine is now exploded. Who at this day would venture to 
affirm that the sovereignty thus asserted in those times now exists ? 
What English lawyer is there who would not shrink from main- 
taining—what foreign jurist who would not deny—what foreign 
government which would not repel such a pretension? I listened 
carefully to see whether any such assertion would be made; but 
none was made. No one has gone the length of suggesting, much 
less of openly asserting, that the jurisdiction still exists. It seems 
to me to follow that when the sovereignty and jurisdiction from 
which the property in the soil of the sea was inferred is gone, the 
territorial property which was suggested to be consequent upon it 
must necessarily go with it. 

But we are met here by a subtle and ingenious argument. It 
is said that although the doctrine of the criminal jurisdiction of 
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the admiral over foreigners on the four seas has died out, and can 


no longer be upheld, yet, as now, by the consent of other nations, 


sovereignty over this territorial sea is conceded to us, the jurisdic- 
tion formerly asserted may be revived and made to attach to the 
newly-acquired domain. I am unable to adopt this reasoning. 
Ex concessis, the jurisdiction over foreigners in foreign ships never 
really existed, at all events, it has long been dead and buried, even 
the ghost of it has been laid. But it is evoked from its grave and 
brought to life for the purpose of applying it to a part of the sea 
which was included in the whole, as to which it is now practically 
admitted that it never existed. From the time the jurisdiction 
was asserted to the time when the pretension to it was dropped, it 
was asserted over this portion of the sea as part of the whole to 
which the jurisdiction was said to extend. If it was bad as to the 
whole indiscriminately, it was bad as to-every part of the whole. 
But why was it bad as to the whole? Simply because the juris- 
diction did not extend to foreigners in foreign ships on the high 
seas. But the waters in question have always formed part of the 
high seas. They are alleged in this indictment to be so now. 
How, then, can the admiral have the jurisdiction over them con- 
tended for if he had it not before? There haying been no new 
statute conferring it, how has he acquired it ? 

To come back to the subject of the realm, I cannot help think- 
ing that some confusion arises from the term “realm ” being used 
in more than one sense. Sometimes it is used, as in the statute 
of Richard II., to mean the land of England, and the internal sea 
within it, sometimes as meaning whatever the sovereignty of the 
Crown of England extended, or was supposed to extend, over. 

When it is used as synonymous with territory, I take the true 
meaning of the term “realm of England” to be the territory to 
and over which the common law of England extends—in other 
words, all that is within the body of any county—to the exclusion 
of the high seas, which come under a different jurisdiction only 
because they are not within any of those territorial divisions, into 
which, among other things for the administration of the law, the 
kingdom is parcelled out. At all events, I am prepared to abide 
by the distinction taken in the statutes of Richard IJ. between 
the realm and the sea. For centuries our judicial system in the 
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administration of the criminal law has been divided into two dis- 
tinct and independent branches, the one haying jurisdiction over 
the land and any sea considered to be within the land; the other 
over the sea external to the land. No concurrent assent of nations, 
that a portion of what before was treated as the high sea, and as 
such common to all the world, shall now be treated as the territory 
of the local state, can of itself, without the authority of Parlia- 
ment, convert that which before was in the eye of the law high 
sea into British territory, and so change the law, or give to the 
Courts of this country, independently of legislation, a jurisdiction 
over the foreigner where they had it not before. The argument 
in support of the contrary appears to me, I must say, singularly 
inconsistent with itself. According to it the littoral sea is made 
to assume what I cannot help calling an amphibious character. 
At one time it is land, at another it is water. Is it desired to 
apply the law of the shore to it, so as to make the foreigner sub- 
ject to that law ?—it becomes so much territory. Do you wish to 
keep it within the jurisdiction of the admiral—as you must do to 
uphold this indictment ?—it is made to resume its former cha- 
racter as part of the high seas. Unable to follow this vacillating 
reasoning, I must add that, to my mind, the contention that the 
littoral sea forms part of the realm or territory of Great Britain is 
fatal to the argument which it is intended to support. For, if the 
sea thus becomes part of the territory, as though it were actually 
inter fauces terre, it seems to follow that it must become annexed 
to the main land, and so become part of the adjoining county, in 
which cage there would be an end to the Admiralty jurisdiction. 
The littoral sea cannot be land for one purpose and high sea for 
another. Nor is anything gained by substituting the term “ ter- 
ritory ” for land. The law of England knows but of one territory 
—that which is within the body of a county. All beyond it is the 
high sea, which is out of the province of English law as applicable 
to the shore, and to which that law cannot be extended except 
by legislation. 

It does not appear to me that the argument for the prosecution 
is advanced by reference to encroachments on the sea, in the way 
of harbours, piers, breakwaters, and the like, even when projected 
into the open sea, or of forts erected in it, as is the case in the 
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Solent. Where the sea, or the bed on which it rests, can be 


pation in the same manner as unoccupied territory. In point of 
fact, such encroachments are generally made for the benefit of the 
navigation; and are therefore readily acquiesced in. Or they are 
for the purposes of defence, and come within the principle that a 
nation may do what is necessary for the protection of its own 
territory. Whether, if an encroachment on the sea were such as 
to obstruct the navigation to the ships of other nations, it would 
not amount to a just cause of complaint, as inconsistent with inter- 
national rights, might, if the case arose, be deserving of serious 
consideration. That such encroachments are occasionally made 
seems to me to fall very far short of establishing such an exclu- 
sive property in the littoral sea as that, in the absence of legisla- 
tion, it can be treated, to all intents and purposes, as part of the 
realm. 

Again, the fact, adverted to in the course of the discussion, that 
in the west of England mines have been run out under the bed of 
the sea to beyond low-water mark, seems to me to avail but little 
towards the decision of the question of territorial property in the 
littoral sea. But for the Act of 21 & 22 Vict. c. 109, to which our 
attention has been specially directed, I should have thought the 
matter simple enough. Between high and low-water mark the 
property in the soil is in the Crown, and it is to be assumed that 
it is by grant or licence from the Crown, or by prescription, which 
presupposes a grant, that a mine is carried beneath it. Beyond 
low-water mark the bed of the sea might, I should have thought, 
be said to be unappropriated, and, if capable of being appro- 
priated, would become the property of the first occupier. I should 
not have thought that the carrying one or two mines into the bed 
of the sea beyond low-water mark could have any real bearing on 
a question of international law like the present. 

But the Act just referred to, and the circumstances out of which 
it arose, have been brought impressively to our attention by the 
Lord Chief Justice of the Common Pleas, as shewing that, ac- 
cording to parliamentary exposition, the bed of the sea beyond 
low-water mark is in the Crown. I cannot help thinking that, 
when the matter comes to be looked at a little more closely, it 
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will be found that the facts by no means warrant this conclusion. 
The Duchy of Cornwall, which is vested in His Royal Highness 
the Prince of Wales, extends, as is known, to low-water mark. 
Mines existing under the bed of the sea within the low-water mark 
having been carried out beyond it, a question was raised on the 
part of the Crown as to whether the minerals beyond the low- 
water mark, and not within the county of Cornwall, as also those 
lying under the sea-shore between high and low-water mark within 
the county of Cornwall, and under the estuaries and tidal rivers 
within the county, did not belong to the Crown. The matter 
having been referred to Sir John Patteson, his decision as to the 
mines and minerals below low-water mark was in favour of the 
Crown; with reference to the others, in favour of the duchy. Not 
having had the advantage of seeing Sir John Patteson’s award, 1 
am unaware whether the precise grounds on which his decision 
proceeded are stated in it, but the terms in which it was framed 
may be gathered with perfect precision from the recitals of the 
Act of Parliament which, by arrangement, was passed shortly after- 
wards to give statutory effect to the award. From the recitals 
in the preamble to the Act it appears that the award was very 
carefully, I may say cautiously, drawn. After stating the matter 
in dispute, and the reference to Sir John Patteson, the preamble 
goes on to recite that the arbitrator had decided, 

“Virst, that the right to all mines and minerals lying under the sea-shore 
between high and low-water marks within the said county of Cornwall, and under 
estuaries and tidal rivers, and other places, even below low-water mark, being in 
and part, of the said county, is vested in His Royal Highness as part of the soil 
and territorial possessions of the Duchy of Cornwall. Secondly, that the right to 
all mines and minerals lying below low-water mark, under the open sea adjacent 
to, but not being part of, the county of Cornwall, is vested in Her Majesty the 


Queen in right of her Crown, although such minerals may or might be won by 
workings commenced above low-water mark and extended below it.” 


The difference between the two parts of this recital is at once 
apparent. When dealing with that which is within low-water 
mark, the award declares the right to the mines and minerals 
under the sea-shore to be vested in His Royal Highness “as part 
of the soil and territorial possessions of the Duchy of Cornwall.” 
But when the learned arbitrator comes to deal with the mines and 
minerals below low-water mark, he stops short of saying that these 
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mines and minerals belong to Her Majesty by virtue of any owner- 
ship in the soil. He confines himself to awarding that the right 
to such mines and minerals is vested in Her Majesty “in right of 
her Crown.” What the grounds were on which this decision was 
based I can only conjecture. Sir John Patteson may have held, 
on the authority of Collis (p. 53), that a subject cannot have any 
ownership in the soil below low-water mark—and, though standing 
next to the Throne, the Prince of Wales is still a subject—and 
that, as between the Crown and a subject, as regards property in 
or under the open sea, the Crown had the better right. Or the 
decision may have been founded on the peculiar constitution o 
the Duchy of Cornwall, which is settled by Act of Parliament and 
occasionally reverts to the Crown. I cannot help thinking that if 
the arbitrator had proceeded on the ground that the bed of the 
sea below low-water mark belonged to the Crown, he would have 
said so, as he had just before done with reference to the soil above 
low-water mark. It is true that, when we come to the enacting 
part of the statute, that which had been left unsaid by Sir John 
Patteson is supplied. ‘The mines and minerals beyond low-water 
mark are enacted and declared to be in the Queen, in right of her 
Crown, as part of the soil and possessions of the Crown, just as the 
mines and minerals within low-water mark are stated to be vested 
in the Prince of Wales as Duke of Cornwall, in right of the Duchy 
of Cornwall, as part of the soil and possessions of the duchy. But 
-it is expressly declared that this is to be taken to be so only “as 
between the Queen in right of her Crown, and the Prince of Wales 
in right of the Duchy of Cornwall,” and the rights of all other 
persons are expressly preserved. Iam surprised, I own, that we 
should be asked to look on this piece of legislation as a parlia- 
mentary recognition of the universal right of the Crown to the 
ownership of the bed of the sea below low-water mark. This was 
a bill for the settlement of the question as to the right to particular 
mines and minerals between the Crown and the duchy, a measure 
in which both the royal personages particularly concerned and 
their respective advisers concurred, and in which no other person 
whatever was interested. ‘To what member of Parliament, even 
the most eccentric, could it possibly have occurred to raise an 
objection to it on the ground that it involved an assertion of the 
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Queen’s right of property in the bed of the sea? To whom would 
it occur that, in passing it, Parliament was asserting the right of 
the Crown to the bed of the sea over the three-mile distance, 
instead of settling a dispute as to the specific mines which were 
in question? With the most unfeigned respect for my learned 
colleague, 1 cannot but think that he has attached to this piece 
of legislation a degree of importance to which it is by no means 
entitled. 

- It thus appearing, as it seems to me, that the littoral sea beyond 
low-water mark did not, as distinguished from the rest of the high 
seas, originally form part of the territory of the realm, the ques- 
tion again presents itself, when and how did it become so? Can 
a portion of that which was before high sea have been converted 
into British territory, without any action on the part of the British 
Government or legislature—by the mere assertions of writers on 
public law—or even by the assent of other nations ? 

And when in support of this position, or of the theory of the 
three-mile zone in general, the statements of the writers on inter- 
national law are relied on, the question may well be asked, upon 
what authority are these statements founded? When and in what 
manner have the nations, who are to be affected by such a rule as 
these writers, following one another, have laid down, signified 
their assent to it? to say nothing of the difficulty which might be 
found in saying to which of these conflicting opinions such assent 
had been given. 

For, even if entire unanimity had existed in respect of the im- 
portant particulars to which I have referred, in place of so much 
discrepancy of opinion, the question would still remain, how far 
ne law as stated by the publicists had received the assent of the 
civilized nations of the world. For writers on international law, 
however valuable their labours may be in elucidating and ascertain- 
ing the principles and rules of law, cannot make the law. To be 
binding, the law must have received the assent of the nations who 
are to be bound by it. This assent may be express, as by treaty or 
the acknowledged concurrence of governments, or may be implied 
from established usage,—an instance of which is to be found in the 
fact that merchant vessels on the high seas are held to be subject 
only to the law of the nation under whose flag they sail, while in 
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the ports of a foreign state they are subject to the lecal law as well 
as to that of their own country. In the absence of proof of assent, 
as derived from one or other of these sources, no unanimity on the 
part of theoretical writers would warrant the judicial application 
of ‘the law on the sole authority of their views or statements. 
Nor, in my opinion, would the clearest proof of unanimous assent 
on the part of other nations be sufficient to authorize the tribunals 
of this country to apply, without an Act of Parliament, what would 
practically amount to a new law. In so doing we should be un- 
justifiably usurping the province of the legislature. The assent of 
nations is doubtless sufficient to give the power of parliamentary 
legislation in a matter otherwise within the sphere of international 
law; but it would be powerless to confer without such legislation 
a jurisdiction beyond and unknown to the law, such as that now 
insisted on, a jurisdiction over foreigners in foreign ships on a 
portion of the high seas. 

When I am told that all other nations have assented to such an 
absolute dominion on the part of the littoral state, over this 
portion of the sea, as that their ships may be excluded from it, and 
that, without any open legislation, or notice to them or their 
subjects, the latter may be held liable to the local law, I ask, 
first, what proof there is of such assent as here asserted; and, 
secondly, to what extent has such assent been carried? a question 
of infinite importance, when, undirected by legislation, we are 
called upon to apply the law on the strength of such assent. It 
is said that we are to take the statements of the publicists as con- 
clusive proof of the assent in question, and much has been said 
to impress on us the respect which is due to their authority, and 
that they are to be looked upon as witnesses of the facts to which 
they speak, witnesses whose statements, or the foundation on 
which those statements rest, we are scarcely at liberty to question. 
I demur altogether to this position, I entertain a profound re- 
spect for the opinion of jurists when dealing with the matters of 
juridical principle and opinion, but we are here dealing with a 
question not of opinion but of fact, and I must assert my entire 
liberty to examine the evidence and see upon what foundation 
these statements are based. The question is not one of theo- 
retical opinion, but of fact, and, fortunately, the writers upon whose 
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statements we are called upon to act have afforded us the means 
of testing those statements by reference to facts. They refer us 
to two things, and to these alone—treaties and usage. Let us 
look a little more closely into both. 

First, then, let us see how the matter stands as regards treaties. 
It may be asserted, without fear of contradiction, that the rule that 
the sea surrounding the coast is to be treated as a part of the 
adjacent territory, so that the state shall have exclusive dominion 
over it, and that the law of the latter shall be generally applicable 
to those passing over it in the ships of other nations, has never 
been made the subject-matter of any treaty, or, as matter of 
acknowledged right, has formed the basis of any treaty, or has 
even been the subject of diplomatic discussion. It has been 
entirely the creation of the writers on international law. It is 
true that the writers who have been cited constantly refer to 
treaties in support of the doctrine they assert. But when the 
treaties they refer to are looked at, they will be found to relate to 
two subjects only—the observance of the rights and obligations of 
neutrality, and the exclusive right of fishing. In fixing the limits 
to which these rights should extend, nations have so far followed 
the writers on international law as to adopt the three miles 
range as a convenient distance. There are several treaties by 
which nations have engaged, in the event of either of them being 
at war with a third, to treat the sea within three miles of each 
other’s coasts as neutral territory, within which no warlike opera- 
tions should be carried on; instances of which will be found in the 
various treatises on international law. 

Thus, for instance, in the treaties of commerce, between Great 
Britain and France, of September, 1786; between France and 
Russia, of January, 1787; between Great Britain and the United 
States, of October, 1794, each contracting party engages, if at war 
with any other nation, not to carry on hostilities within cannon- 
shot of the coast of the other contracting party; or, if the other 
should be at war, not to allow its vessels to be captured within the 
like distance. There are many other treaties of the like tenor, a 
list of which is given by Azuni (vol. ii. p. 78); and various ordi- 
nances and laws have been made by the different states in order 
to give effect to them. 
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Again, nations, possessing opposite or neighbouring coasts, bor- 
dering on a common sea, have sometimes found it expedient to 
agree that the subjects of each shall exercise an exclusive right of 
fishing to a given distance from their own shores, and here also have 
accepted the three miles as a convenient distance. Such, for 
instance, are the treaties made between this country and the United 
States in relation to the fishery off the coast of Newfoundland, 
and those between this country and France in relation to the 
fishery on their respective shores ; and local laws have been passed 
to give effect to these engagements. 

But in all these treaties this distance is adopted, not as matter of 
existing right established by the general law of nations, but as 
matter of mutual concession and convention. Instead of upholding 
the doctrine contended for, the fact of these treaties having been 
entered into has rather the opposite tendency: for it is obvious 
that, if the territorial right of a nation bordering on the sea to this 
portion of the adjacent waters had been established by the common 
assent of nations, these treaty arrangements would have been 
wholly superfluous, Hach nation would have been bound, inde- 
pendently of treaty engagement, to respect the neutrality of the 
other in these waters as much as in its inland waters. The 
foreigner invading the rights of the local fisherman would have been 
amenable, consistently with international law, to local legislation 
prohibiting such infringement, without any stipulation to that 
effect by treaty. For what object, then, have treaties been 
resorted to? Manifestly in order to obviate all questions as to 
eoncurrent or conflicting rights arising under the law of nations. 
Possibly, after these precedents and all that has been written on 
this subject, it may not be too much to say that, independently of 
treaty, the three-mile belt of sea might at this day be taken as 
belonging, for these purposes, to the local state. But it is 
scarcely logical to infer, from such treaties alone, that, because 
mations have agreed to treat the littoral sea as belonging to the 
country it adjoins, for certain specified objects, they have therefore 
assented to forego all other rights previously enjoyed in common, 
and have submitted themselves, even to the extent of the right of 
navigation on a portion of the high seas, and the liability of their 
subjects therein to the criminal law, to the will of the local 
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sovereign, and the jurisdiction ef the local state. Equally illogical 
is it, as it seems to me, from the adoption of the three-mile 
distance in these particular instances, to assume, independently of 
everything else, a recognition, by the common assent of nations, of 
the principle that the subjects of one state passing in ships within 
three miles of the coast of another shall be in all respects subject 
to the law of the latter. It may be that the maritime nations of 
the world are prepared to acquiesce in the appropriation of the 
littoral sea; but I cannot think that these treaties help us much 
towards arriving at the conclusion that this appropriation has 
actually taken place. At all events, the question remains, whether 
judicially we can infer that the nations who have been parties to 
these treaties, and still further those who have not, have thereby 
assented to the application of the criminal law of other nations 
to their subjects on the waters in question, and on the strength of 
such inference so apply the criminal law of this country. 

The uncertainty in which we are left, so far as judicial know- 
ledge is concerned, as to the extent of such assent, likewise presents, 
I think, a very serious obstacle to our assuming the jurisdiction 
we are called upon to exercise, independently of the, to my mind, 
still more serious difficulty, that we should be assuming it without 
legislative warrant. 

So much for treaties. Then how stands the matter as to usage, 
to which reference is so frequently made by the publicists in sup- 
port of their doctrine? When the matter is looked into, the only 
usage found to exist is such as is connected with navigation, or 
with revenue, local fisheries, or neutrality, and it is to these alone 
that the usage relied on is confined. Usage as to the application 
of the general law of the local state to foreigners on the littoral 
sea there is actually none. No nation has arrogated to itself the 
right of excluding foreign vessels from the use of its external 
littoral waters for the purpose of navigation, or has assumed the 
power of making foreigners in foreign ships passing through these 
waters subject to its law, otherwise than in respect of the matters 
to which I have just referred. Nor have the tribunals of any 
nation held foreigners in these waters amenable generally to the 
local criminal Jaw in respect of offences. It is for the first time 
in the annals of jurisprudence that a Court of justice is now called 
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upon to apply the criminal law of the country to such a case as 
the present. ; 

It may well be, I say again, that—after all that has been said 
and done in this respect—after the instances which have been 
mentioned of the adoption of the three-mile distance, and the 
repeated assertion of this doctrine by the writers on public law, a 
nation which should now deal with this portion of the sea as its 
own, so as to make foreigners within it subject to its law, for the 
prevention and punishment of offences, would not be considered 
as infringing the rights of other nations. But I apprehend that 
as the ability so to deal with these waters would result, not from 


any original or inherent right, but, from the acquiescence of 


other states, some outward manifestation of the national will,, 
in the shape of open practice or municipal legislation, so as to: 
amount, at least constructively, to an occupation of that which was 
before unappropriated, would be necessary to render the foreigner, 
not previously amenable to our general law, subject to its control. 
That such legislation, whether consistent with the general law 
of nations or not, would be binding on the tribunals of this country 
—leaving the question of its consistency with international law to 
be determined between the governments of the respective nations— 
can of course admit of no doubt. The question is whether such 
legislation would not, at all events, be necessary to justify our 
Courts in applying the law of this country to foreigners under 
entirely novel circumstances in which it has never been applied 
before. 

It is obviously one thing to say that the legislature of a nation 
may, from the common assent of other nations, have acquired the 
full right to legislate over a part of that which was before high 
sea, and as such common to all the world; another and a very dif- 
ferent thing to say that the law of the local state becomes thereby 
at once, without anything more, applicable to foreigners within 
such part, or that, independently of legislation, the Courts of the 
local state can proprio vigore so apply it. The one position does 
not follow from the other; and it is essential to keep the two 
things, the power of Parliament to legislate, and the authority 
of our Courts, without such legislation, to apply the criminal law 
where it could not have been applied before, altogether distinct, 
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which, it is evident, is not always done. It is unnecessary to the 
defence, and equally so to the decision of.the case, to determine 
whether Parliament has the right to treat the three-mile zone as 
part of the realm consistently with international law. That is a 
matter on which it is for Parliament itself to decide. It is enough 
for us that it has, so far as to be binding upon us, the power to do 
so. The question is whether, acting judicially, we can treat the 
power of Parliament to legislate as making up for the absence of 
actual legislation. I am clearly of opinion that we cannot, and 
that it is only in the instances in which foreigners on the seas 
have been made specifically liable to our law by statutory enact- 
ment that that law can be applied to them. 

Let us, then, now see what has been done herein in the way of 
legislation. 

The statutes relating to the sea by which foreigners may be 
affected may be divided into two classes, those which have no 
reference to the three-mile zone, and those which have. ‘The 
latter, again, may be divided into those which expressly refer to 
the foreigner, and those which are said to do so by implication 
only. It is desirable to dispose of those first referred to before we 
come to the statutes which have reference to the three-mile 
distance. First in order comes the statute of 28 Hen. 8, c. 15, 
upon which an argument has been founded, resting ona broader basis 
than that of the modern doctrine, and which, if it could be upheld, 
would dispense with the necessity of resorting to the theory of the 
three-mile zone at all. It has been suggested that, independently 
of any legislation having special reference to the three-mile zone, 
the statute of Henry VIII., which transferred, as we have seen, 
the jurisdiction of the admiral to the Courts of common law, had 
the effect of making foreigners subject to our law for offences 
committed on foreign ships within the narrow seas; the argument, 
if I apprehend it rightly, being, first, that the language of the 
statute being general in its terms, it must be taken to have 
included foreigners as well as subjects; secondly, that, inasmuch 
as, at the time when the statute of Henry VIII. was passed, the 
claim to dominion over the narrow seas was still asserted on the 
part of the Crown, the jurisdiction given to the admiral by the 
prior Admiralty Commissions must be taken to haye been co- 
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extensive therewith, and such jurisdiction must therefore be con- 
sidered as having been transferred by the statute. 

It is true that the language of the statute is quite general in 
its terms. After reciting the inconveniences arising from the 
existing jurisdiction, it enacts that “ all treasons, felonies, robberies, 
murders, and confederacies committed in or upon the sea, or in 
any haven, river, creek, or place where the admiral or admirals 
have, or pretend to have”—which has been construed to mean 
rightfully assert—“jurisdiction, shall be enquired, tried, heard, 
and determined and judged in such shires and places in the realm 
as shall be limited by the King’s commission, in like form and 
condition as if such offences had been committed on land.” No 
doubt these words are large enough to include foreigners as well 
as subjects; but so they are to include the entire ocean as well as 
the narrow seas. And it cannot be supposed that anything so 
preposterous was contemplated as to make foreigners liable to 
the law of this country for offences committed on foreign ships all 
over the world. The statute must receive a reasonable construc- 
tion, and the construction put upon it by the highest authorities 
has always been that all that it effected, or was intended to effect, 
was, as I have already stated, a transfer of jurisdiction only. 

In the Third Institute, cap. 49, p. 112, Lord Coke, speaking of 
this statute, with reference to the offence of piracy, says: 


“This statute did not alter the offence or make the offence felony, but leaveth 
the offence as it was before this Act, viz., felony only by the civil law, but giveth 
a mean of trial by the common law.” 


In Comyns’ Digest, title Admiralty, E. 5, it is said: 


“This statute does not alter the nature of the offence, which shall be deter- 
mined by the civil law, but the manner of trial only.” 


And in Hawkins’ Pleas of the Crown (vol.i.s. 2, p. 254) it is said : 


“The statute of 28 Hen. 8, c. 15, does not alter the nature of the offence, so as 
to make that which was before a felony only by the civil law now become a 
felony by the common law; for the offence must still be alleged as done upon the 
sea, and is no way cognizable by the common law; but only by virtue of this 
statute, which, by ordaining that in some respects it shall have the like trial and 
punishment as are used for felony at common law, shall not be carried so far as 
to make it also agree with it in other particulars which are not mentioned.” 
In the same work (vol. ii. p. 354), Hawkins again writes: “The 
statute 28 Hen. 8, c. 15, altered not the nature of the offence, but only the manner 
of trial.” 
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Again, before we can hold the statute, from the generality of 
its terms, to include foreigners, we nave to consider whether, ac- 
cording to the law of nations, the jurisdiction of the admiral over 
foreigners, in foreign ships, on the high seas, existed when the 
statute was passed. For where the language of a statute is general, 
and may include foreigners or not, the true canon of construction 
is to assume that the legislature has not so enacted as to violate 
the rights of other nations. In the case of Le Lowcs (1), where, 
on an appeal from the sentence of a Vice-Admiralty Court, con- 
demning a French ship for being employed in the slave trade and 
forcibly resisting the King’s cruisers, the application of the Slave 
Trade Act toa foreign ship came into question, Lord Stowell said : 

“ Neither this British Act of Parliament, nor any commission founded on it, 
can affect any right or interest of foreigners, unless they are founded on principles 
and impose regulations that are consistent with the law of nations, That is the 
only law that Great Britain can apply to them; and the generality of any terms 
employed in an Act of Parliament must be narrowed in construction by a reli- 
gious adherence thereto.” 

This principle was acted on by Vice-Chancellor Wood, and by the 
Lords Justices Knight Bruce and Turner on appeal from his deci- 
sion, in a case of Cope v. Doherty (2), where the owners of one 
foreign ship having sued the owners of another for damage done 
by a collision at sea, on the defendants seeking to take advantage 
of the limitation of liability established by s. 504 of the Mer- 
chant Shipping Act (17 & 18 Vict. c. 104), it was held that, how- 
ever general in its terms, the enactment did not apply to foreign 
vessels. Lord Justice Turner says : 

“This is a British Act of Parliament, and it is not, I think, to be presumed 
that the British Parliament could intend to legislate as to the rights and liabilities 
of foreigners. In order to warrant such a conclusion, I think that either the 
words of the Act ought to be express, or the context of it very clear.” 

This being the true rule of construction, we have to consider 
whether the jurisdiction of the admiral extended over foreigners 
on the high seas consistently with the rights of other nations, and 
I take it to be perfectly clear that it did not. Nor could it, con- 
sistently with the law of nations, be made to extend to them. 
For, if there is one proposition of international law more settled 
and indisputable than another, it is that the ships-of each nation 


(1) 2 Dodson, 289. (2) 1K. & J. 367; on appeal, 2 De G. & J. 614. 
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on the high seas carry the law of their own nation with them, and 
that those on board of them are amenable in respect of offences 
committed in them (save and except in respect of piracy, which 
is an offence against the law of all nations) to the law of such 
nation alone: the only exception to this otherwise universal rule 
being that the merchant ships of one nation, when in the ports 
and waters of another, are subject to the law of the latter. But 
this liability is by all jurists treated as the exception to the general 
rule. To argue that, because merchant ships and those in them, 
when in the waters of another state, are liable to the local law, 
this liability can be extended to foreign ships all over the world, is 
to make the exception swallow up the rule. And this brings me to 
the second branch of the argument, namely, that the jurisdiction 
having been asserted as to the narrow seas at the time the statute 
passed, it must be taken to have been transferred by the statute. 
The answer to such a contention is that, no reference being made 
in the statute to this now-exploded claim of sovereignty, we must 
read the statute as having transferred—as, indeed, it could alone 
transfer—such jurisdiction only as actually existed. Jurists are 
now agreed that the claim to exclusive dominion over the narrow 
seas, and consequent jurisdiction over foreigners for offences com- 
mitted thereon, was extravagant and unfounded, and the doctrine 
of the three-mile jurisdiction has taken the place of all such 
pretensions. In truth, though largely asserted in theory, the 
jurisdiction was never practically exercised in respect of foreigners. 
The fallacy of such an argument as I have here referred to con- 
sists in supposing the jurisdiction to have had a real existence, so 
as to be capable of being transferred without being first expressly 
created by the statute. And the position contended for labours 
under this further difficulty, that it supposes a statutory transfer, 
by implication, of a jurisdiction of one extent at the time the 
statute was passed, and of another at the present day. 

One or two other statutes relating to the sea may be disposed 
of in a few words, as having little or no bearing on the question 
before us. The Act of 5 Hliz.c.5, an Act for the protection of 
English shipping, after prohibiting, under penalties, the importa- 
tion of particular articles in foreign ships, provides (s. 30) that 
such of the offences created by the Act as shall be done on the 
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main sea, or coasts of the sea, being no part of the body of any 
county of this realm, and without the precincts, jurisdiction, and 
liberties of the Cinque Ports, and out of any haven or pier, shall 
be tried according to the statute of 28 Hen. VIII. If done on the 
main sea, or coasts of the sea, within the jurisdiction of the 
Cinque Ports, such offence is to be tried before the Lord Warden, 
or his lieutenant or judge, or before judges of oyer and terminer,, 
according to the statute of Henry VIII. It is obvious that this 
statute only affects the foreigner who is seeking our shores with 
the object of breaking the law. 

Coroners for counties, having under the old law no authority to. 
inquire of matters arising on the sea unless within the body of the 
county, are now, by a recent Act of Parliament (6 Vict. c. 12),, 
enabled, where there is no Admiralty coroner, to hold inquests on 
bodies found on the sea. That the Admiralty coroner or the 
county coroner is empowered to hold an inquest on a dead body 
found floating on the sea, though the body should prove to be that. 
of a foreigner, can have no bearing on such a question as the 
present. 

Again, by 7 Geo. 4, c. 38, justices of the peace are empowered 
to take any information upon oath touching any treason, piracy, 
felony, robbery, murder, conspiracy, or other offence, com- 
mitted on the sea, or in any haven, river, creek, or place where 
the admiral has power or jurisdiction, and to commit or hold to 
bail. But this enactment, which is merely in furtherance of the 
administration of justice, has no special reference to foreigners, 
and would leave the question of jurisdiction to be disposed of by 
the Court before which the offence would afterwards come to be 
tried. 

Two other statutes, passed like the last to further the adminis-— 
tration of justice, require to be here noticed. The Merchant, 
Shipping Act, 17 & 18 Vict. c. 104, s. 521, enacts that 


s wef 2 ae , re 

In all cases where any district, within which any Court, or justice of the 
peace, or other magistrate has jurisdiction, either under this or any other Act, or 
at common law, for any purpose whatever, is situate on the coast of any sea, or 
abutting on, or projecting (into any bay, channel, lake, river, or other navigable 
water, every such Court, justice of the peace, or magistrate, shall have jurisdic- 
tion over any ship or boat being on or lying, or passing off such coast, or being in, 
or near such bay, channel, lake, river, or navigable water as aforesaid, and over 
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all persons on board such ship or boat, or for the time being belonging thereto, in 
the same manner as if such ship, boat, or persons were within the limits of the 
original jurisdiction of such Court, justice, or magistrate.” 


The amending Act, 18 & 19 Vict. ¢. 91, s. 2, contains important 
provisions with reference to offences committed on the sea. It 
enacts, that 


“Tf any person being a British subject, charged with having committed any 
crime or offence on board any British ship on the high seas, or in any foreign port 
or harbour; or if any person not being a British subject, charged with having 
committed any crime or offence on board any British ship on the high seas, is 
found within the jurisdiction of any Court of justice in Her Majesty’s dominions, 
which would have had cognizance of such crime or offence if committed within 
the limits of its ordinary jurisdiction, such court shall have jurisdiction to hear 
and try the case, as if such crime or offence had been committed within such 


limits.” 

British subjects may thus be tried by the ordinary Courts of this 
country for offences committed on board any British ship on the 
high seas, or in any foreign port or harbour, as if the offence had 
been committed within the limits of the ordinary jurisdiction of 
such Courts; but when the section proceeds to deal with those who 
are not British subjects, it confines their liability to caseg in which 
the crime has been committed on board a British ship on the high 
seas, and the offender is found within the jurisdiction of a Court of 
justice in this country, which would have cognizance of the offence 
if it had been committed within its ordinary jurisdiction. 

It thus appears—Ist. That the jurisdiction now exercised by 
justices and coroners over matters occurring on the high seas is 
superadded by statute to their ordinary functions by special statu- 
tory authority. 2nd. That no distinction is made or suggested 
between one part of the high sea and another. ord. That, while 
provision is made for trying, wherever he may be found, a foreigner 
who has committed a crime on board a British ship, no provision 
is made for the case of a foreigner who has committed a crime on 
board a foreign ship, however near it may have been to the British 
shore. In the case in which there is undoubted jurisdiction over 
a foreign ship, namely, where it is within a port or harbour of this 
country, no such provision was necessary, and none is made; the 
enactment being designed for cases where the offender, at the time 
of committing the offence, is beyond the reach of the officers of 
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I pass on to the statutory enactments relating to foreigners 


Tux Queen Within the three-mile zone. These enactments may be divided, 
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1st, into those which are intended to protect the interests of the 
state and those which are not; 2nd, into those in which the 
foreigner is expressly named, and those in which he has been held 
to be included by implication only. 

Hitherto, legislation, so far as relates to foreigners in foreign 
ships in this part of the sea, has been confined to the maintenance 
of neutral rights and obligations, the prevention of breaches of the 
revenue and fishery laws, and, under particular circumstances, to 
cases of collision. In the two first the legislation is altogether 
irrespective of the three-mile distance, being founded on a totally 
different principle, namely, the right of a state to take all neces- 
sary measures for the protection of its territory and rights, and the 
prevention of any breach of its revenue laws. 

This principle was well explained by Marshall, C.J., in the case 
of Church v. Hubbard. (1) The action was on a policy of insur- 
ance, on a vessel named the Aurora, in which there was a stipula- 
tion that the insurer should not be liabie if the vessel, which was 
insured on a voyage to a port in Brazil, should be seized for 
violation of the Portuguese revenue laws. She was, in fact, 
engaged on a smuggling adventure, and was seized at a distance 
of five leagues from the Portuguese coast. An action having been 
brought to recover for the loss of the vessel, the stipulation in the 
policy was made the ground of defence. It was urged in answer 
that the stipulation must be taken to have had reference to a 
lawful seizure; whereas here the seizure had been illegal, by 
reason of its having taken place more than three miles from the 
coast, and, therefore, out of the jurisdiction of the Portuguese 
authorities. But the defence prevailed. 

Marshall, C.J., in giving the judgment of the Court, says :— 

‘That the law of nations prohibits the exercise of any act of authority over a 
vessel in the situation of the Aurora, and that this seizure is, on that account, a 
mere marine trespass, not within the exception, cannot be admitted. To reason 
from the extent of protection a nation will afford to foreigners to the extent of 


the means it may use for its own security, does not seem to be perfectly correct. 
It is opposed by principles which are universally acknowledged. The authority 


(1) 2 Cranch, (U.S.) 234. 
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of a nation within its own territory is absolute and exclusive. The scizure of a 
vessel within the range of its cannon by a foreign force is an invasion of that 
territory, and is a hostile act which it is its duty to repel. But its power to 
secure itself from injury may certainly be exercised beyond the limits of its 
territory. Upon this principle the right of a belligerent to search a neutral 
vessel on the high seas for contraband of war is universally admitted, because the 
belligerent has a right to prevent the injury done to himself by the assistance 
intended for his enemy: so, too, a nation has a right to prohibit any commerce 
within its colonies. Any attempt to violate the laws made to protect this right, 
is an injury to itself which it may prevent, and it has a right to use the means 
necessary for its prevention. These means do not appear to be limited within 
any certain marked boundaries, which remain the same at all times and in all 
Situations. If they are such as unnecessarily to vex and harass foreign law by 
commerce, foreign nations will resist their exercise. If they are such as are 
reasonable and necessary to secure their laws from violation, they will be sub- 
mitted to. 

“ In different seas,” continues the Chief Justice, “and on different coasts, 
a wider or more contracted range, in which to exercise the vigilance of the govern- 
ment, will be assented to. Thus, in the Channel, where a very great part of the 
commerce to and from all the north of Kurope passes through a very narrow sea, 
the seizure of vessels on suspicion of attempting an illicit trade must necessarily 
be restricted to very narrow limits; but, on the coast of South America, seldom 
frequented by vessels but for the purpose of illicit trade, the vigilance of the 
government may be extended somewhat further; and foreign nations submit to 
such regulations as are reasonable in themselves and are really necessary to secure 
that monopoly of colonial commerce which is claimed by all nations holding 
distant possessions.” 

“‘ Indeed, the right given to ‘our own revenue cutters to visit vessels four 
leagues from our coasts, is a declaration that, in the opinion of the American 
government, no such principle as that contended for has a real existence.” 


To this class of enactments belong the Acts imposing penalties 
for the violation of neutrality, and the so-called “ hovering Acts,” 
and Acts relating to the Customs. Thus the Foreign Enlistment 
Act (83 & 34 Vict. c. 90), which imposes penalties for various acts 
done in violation of neutral obligations, some of which are applic- 
able to foreigners as well as to British subjects, is extended in s. 2 
to all the dominions of Her Majesty, “including the adjacent 
territorial waters.” 

By the Act of the last session, 39 & 40 Vict. c. 36, for the con- 
solidation of Acts relating to the Customs, it is enacted by s. 179, 
embodying the provisions of s. 212 of the previous Act of 16 & 17 
Vict. c. 107, 


“That, if a foreign vessel, belonging in part to any of Her Majesty’s subjects, 
or having half the persons on board subjects of Her Majesty, is found within four 
leagues of the coast between the North Foreland and Beachy Head, or within 
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eight leagues of any other part of the coast; or if a foreign vessel having one or 
more of Her Majesty’s subjects on board, is found within three leagues, or a 
foreign vessel irrespectively of having any British subject on board, is found 
within three miles of the coast, conveying spirits, tea, or tobacco, otherwise than 
in vessels or packages of certain specified dimensions, the articles in question as 
well as the vessel itself are made liable to forfeiture ; and every person who shall 
be found or discovered to have been on board any ship or boat liable to for- 
feiture as aforesaid, within three leagues of the coast if a British subject, or within 
one league if a foreigner, or on board any vessel in Her Majesty’s service, or on 
board any foreign post-office packet employed in carrying mails between any 
foreign country and the United Kingdom, having on board any spirits or tobacco 
in such packages as aforesaid, or any tobacco stalks, tobacco stalk flour, or snuff 
work, shall forfeit a sum not exceeding one hundred pounds; and every such 
person may be detained and taken before any justice to be dealt with as herein- 
after directed, provided that no person shall be detained whilst actually on board 
any vessel in the service of a foreign state or country.” 


In this section the legislature has also gone so far as to enact 
that any ship or boat liable to seizure or examination under this 
or any Act for the prevention of smuggling—which would include 
any foreign vessel within the respective limits above mentioned— 
not bringing to, when required by any vessel employed for the 
prevention of smuggling, may be fired into. 

It thus appears, no doubt, that, so far as the civil consequences 
of smuggling are concerned, the legislature has gone the length 
of making foreign vessels and goods liable to forfeiture within the 
three-mile distance, irrespectively of their having any of the 
Queen’s subjects on board. And when, by s. 235, personal penal- 
ties are imposed for breaches of the Act, while British subjects 
found in any ship liable to forfeiture within the distances specified 
in the section, are liable to the penalties imposed by the Act, 
foreigners are made so only when found in such vessels within a 
league of the coast. We have, therefore, here an application of 
the penal law to foreigners within the three-mile zone: but, as I 
have already observed, a nation is entitled to take such measures 
as it may deem necessary for the protection of its revenue, within 
a reasonable distance from its shores; and Parliament may have 
deemed the three miles a reasonable distance within which to 
make foreigners amenable to penalties under the customs-laws, 
without at all assuming that the foreigner within the three-mile 
zone should be subjected generally to the criminal law. 

The other enactments affecting foreign ships, or foreigners in 


VOL. II. EXCHEQUER DIVISION. 


such ships, occur in the Merchant Shipping Acts, statutes passed 
for the government of the mercantile marine. The original Act, 
17 & 18 Vict. c. 104, is divided into separate parts, and nothing 
relating to foreign ships occurs in the three first parts. Part IV., 
commencing at s. 291, relates to “safety and the prevention of 
accidents,” and is applicable to British ships only, with the ex- 
ception of foreign steamships carrying passengers between places 
in the United Kingdom, foreign steamers having, by a statute 
passed shortly before, been authorized to be employed in the 
coasting trade of this country. Important regulations with refe- 
rence to navigation are’made by the Act, and parties neglecting 
them are subjected to penalties; but although the observance of 
these regulations on the part of foreign vessels is as essential to 
the safety of the navigation as the observance of them by British 
vessels, the latter alone are named, and the statute is silent as to 
the observance of them by foreign vessels even within the three 
miles. 

Part IV. of the Merchant Shipping Act has received its comple- 
tion in the Merchant Shipping Acts Amendment Act of 1873, 
86 & 37 Vict. c. 85, and the Amendment Act of the last session 
of 1876, 39 & 40 Vict. c. 86. By s. 16 of the former, very 
stringent provisions are made as to the duties of masters of vessels 
in cases of collision ; and very serious consequences, some of them 
of a penal character, attach to non-performance. A master under 
such circumstances is to stay by the other vessel, and render every 
practicable assistance which may be necessary for its safety com- 
patible with that of his own, and to give the master of the other 
vessel the necessary information to identify his own. If he fails 
in either of these particulars, the collision is to be presumed to 
have arisen through his neglect or default. So far the enactment 
is general. But, when the statute goes on to enact that, if the 
master fails herein, he shall be guilty of a misdemeanor, it con- 
fines the enactment to the master of British vessels. 

The Merchant Shipping Acts Amendment Act, 36 & 57 Vict. 
c. 85, as also the Act of the last session (39 & 40 Vict. c. 86), 
which make it a misdemeanor to send to sea an unseaworthy 
ship—and provide that.a ship about to sail from any part of the 
United Kingdom, if, by reason of her defective condition, or over- 
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loading, or improper loading, unsafe, may be provisionally de- 
tained in order to be surveyed, and, if found unfit, may be finally 
detained by order of the Board of Trade—confines the former 
enactment to British ships alone. The latter is applied to foreign 
ships, but only where the foreign ship has taken in her cargo or 
any part of it in a British port. 

With regard to the “liability of shipowners,” which forms the 
subject of Part IX. of the first-mentioned Act, the enactments 
being general in their terms, without any specific reference to dis- 
tance, it has been held by judicial construction that the limitation 
on such liability created by s. 503 applies to damage done to 
foreign vessels by collision if occurring within the distance of 
three miles from the coast. But, where it has been so held, the 
foreign vessel has been seeking the redress afforded by British law, 
in a British Court, in respect of damage done by a British ship. 

The strongest instance of legislation relating to foreign shipping, 
is the provision in this part of the Act, which, in s. 527, enacts 
that, 

‘“« Whenever any injury has, in any part of the world, been caused to any pro- 
perty belonging to Her Majesty or to any of Her Majesty’s subjects by any foreign 
ship, if at any time thereafter such ship is found in any port or river of the United 
Kingdom or within three miles of the coast thereof, it shall be lawful to the judge 
of any Court of record in the United Kingdom, or for the judge of the High Court 
of Admiraity, or in Scotland the Court of Session, or the sheriff of the county 
within whose jurisdiction such ship may be, upon it being shewn to him by any 
person applying summarily that such injury was probably caused by the mis- 
conduct or want of skill of the master or mariners of such ship, to issue an order 
directed to any officer of customs, or other officer named by such judge, requiring 
him to detain such ship until such time as the owner, master, or consignee thereof 
has made satisfaction in respect of such injury, or has given security, to be 
approved by the judge, to abide the event of any action, suit, or other legal pro- 
ceeding that may be instituted in respect of such injury, and to pay all costs and 
damages that may be awarded thereon; and any officer of customs or other officer 
to whom such order is directed shall detain such ship accordingly.” 

In one respect this enactment is independent of the three-mile 
principle, as it extends the liability to seizure for damage done to 
British property by a foreign ship in every part of the world. But 
it is undoubtedly a strong assertion of dominion over foreign ships, 
and is a striking instance of the adoption of the three-mile prin- 
ciple. It may, however, be doubted whether the enactment would 


apply to a ship on a foreign voyage. The authority is to “ detain,” 
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not seize, and would, therefore, seem applicable only to a vesscl 
voluntarily seeking our waters otherwise than for the purpose of 
passage, and so bringing itself within our jurisdiction. Moreover, 
the purpose is to obtain satisfaction, not to punish. There is here 
no application of the criminal law to those on board. 

The enactments relating to pilotage are general in their terms, 
making no distinction between British and foreign ships. ‘The 
compulsory obligation to take a pilot would, no doubt, attach to a 
foreign vessel seeking or being within our ports. But in the case of 
The Girolamo (1), Sir John Nicholl expressed great doubt whether 
the same rule would apply to a foreign vessel leaving our waters 
on a foreign voyage. 

These being the instances in which alone the legislature has 
applied the principle of the three-mile jurisdiction, it is apparent 
that, with the exception of the penalties imposed for violation of 
neutral duties or breaches of the revenue or fishery laws, there 
has been no assertion of legislative authority in the general appli- 
cation of the penal law to foreigners within the three-mile zone. 
The legislature has omitted to adopt the alleged sovereignty over 
the littoral sea, to the extent of making our penal law applicable 
generally to foreigners passing through it for the purpose of navi- 


gation. Can a court of justice take upon itself, in such a matter,. 


to do what the legislature has not thought fit to do—that is, make 
the whole body of our penal law applicable to foreign vessels with- 
in three miles of our coasts? It is further apparent from these 
instances of specific legislation that, when asserting its power to 
legislate with reference to the foreigner within the three-mile 
zone, Parliament has deemed it necessary, wherever it was thought 
right to subject him to our law, expressly to enact that he should 
be so. We must take this, I think, as an exposition of the opinion 
of Parliament that specific legislation is here necessary, and con- 
sequently, that without it the foreigner in a foreign vessel will not 
come within the general law of this country in respect of matters 
arising on the sea. 

Legislation, in relation to foreign ships coming into British ports 
and waters, rests on a totally different principle, as was well ex- 
plained by Dr. Lushington, in the case of The Annapolis. (2) A 


(1) 3 Hagg, Adm. 169. (2) Lush, Adm. 295. 
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collision having taken place in the Mersey, between the Annapolis, 
an American ship, and the Johanna Stoll, Prussian barque, and 
the Court, assisted by the Trinity Masters, having decided on the 
facts that the Annapolis was alone to blame, the owners of that 
vessel claimed immunity, on the ground that the vessel had been 
in charge of a pilot who had been taken on board, in compliance 
with the local pilot Acts, which required that a pilot should be 
taken on board by all vessels entering the Mersey, off a station 
called Point Lynas, and the pilot had been taken on board accord- 
ingly, at a distance of more than three miles from the shore. To 
this defence it was answered, on behalf of the owners of the 
damaged vessel, that the having a pilot on board was a good de- 
fence only where taking a pilot was compulsory by Act of Parlia- 
ment; but that here there was no such compulsion, as Parliament 
had no power to legislate in respect of foreign vessels at a greater 
distance than three miles from the coast. But this was held not 
to apply to a vessel voluntarily seeking a British port. 

“ The Parliament of Great Britain, it is true,” says Dr. Lushington, “has 
not, according to the principles of public law, any authority to legislate for foreign 
vessels on the high seas, or for foreigners out of the limits of British jurisdiction ; 
though, if Parliament thought fit so to do, this Court, in its instance jurisdiction 
at least, would be bound to obey. In cases admitting of doubt, the presumption 
would be that Parliament intended to legislate without violating any rule of in- 
ternational law, and the construction has been accordingly. Within, however, 
British jurisdiction, namely, within British territory, and at sea within three 
miles from the coast, and within all British rivers intra fauces, and over foreigners 
in British ships, I apprehend that the British Parliament has an undoubted right 
to legislate. I am further of opinion that Parliament hag a perfect right to say 
to foreign, ships that they shall not, without complying with British law, enter 
into British ports, and that if they do enter they shall be subject to penalties, 
unless they have previously complied with the requisitions ordained by the 
British Parliament ; whether those requisitions be, as in former times, certificates 
of origin, or clearances of any description from a foreign port, or clean bills of 
health, or the taking on board a pilot at any place in or out of British jurisdiction 
before entering British waters. Whether the Parliament has so legislated is now 
the question to be considered.” 

That I may not be thought to have left any material part of 
this inquiry untouched, I proceed to consider the few judicial 
decisions which, in addition to those already adverted to, have 
been pronounced in connection with this subject, in order to see 
whether authority can be gathered from them for application of 
the law as contended for. 
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The case of The Twee Gebroeders (1) has been much relied on, 
as shewing that the doctrine of the three-mile zone was recognised 
and acted upon by Lord Stowell in that case. The question was 
as to the validity of the capture of a ship by the boats of a ship of 
war, the legality being disputed on the ground that, though the 
capture had taken place on the high sea, the ship itself, by the 
boats of which it had been effected, had been lying in Prussian 
waters at the time of the capture. 

“Tam inclined to think,” says Sir William Scott, “on an inspection of the 
charts, and on hearing what has been urged, that she was lying within the limits 
to which neutral immunity is usually conceded. She was lying in the eastern 
branch of the Eems, within what may, I think, be considered as a distance of 
three miles at most from East Friesland. An exact measurement cannot easily 
be obtained, but in a case of this nature in which the Court would not willingly 
act with an unfavourable minuteness towards a neutral state, it will be disposed 
to calculate the distance very liberally, and more especially as the spot in question 
is a sand covered with water only on the flow of the tide, but immediately con- 
nected with the land of East Friesland, and, when dry, may be considered as 
making part of it. Iam of opinion that the ship was lying within those limits 
in which all direct hostile operations are by the law of nations forbidden to be 
exercised,” 

Lord Stowell certainly here seems to have considered—though 
it was scarcely necessary to the decision of the case before him, as 
the place in question at low water became part of the adjacent 
land, that, to the extent of three miles, the sea adjoining the shore 
of a neutral state must be considered as neutral water. But it 
should be remarked that the three-mile distance had at this time 
been adopted in a series of treaties (as has already been mentioned) 
as the extent of neutral waters. It by no means follows that the 
great jurist would have held it to be part of the territory of the 
neutral state to the extent to which the doctrine now contended 
for would carry it. It is plain to any one who carefully peruses 
the judgment of Lord Stowell that that judgment was carefully 
confined to the matter of neutrality. Speaking of neutral waters, 
he says, “Such waters are considered as the common thoroughfare 
of nations, though they may be so far territory as that any actual 
exercise of hostility is prohibited therein.” 

In the case of The Brig Ann (2), by an Act of Congress an 
embargo had been laid on “all ships and vessels in the ports and 


(1) 3 C. Rob. 162. (2) 1 Gallison 62. 
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places within the limits and jurisdiction of the United States.” 
The vessel had been seized by the collector of the port of New- 
buryport, and libelled in the district court, for having sailed on a 
voyage to Jamaica, contrary to the Act. It appeared that the 
brig had arrived off the port and anchored within two or three 
miles of the shore; and, after taking in provisions, stores, and 
water, had sailed with cargo for Jamaica. On her return to the 
United States, she was seized as has been stated. Story, J., in 
delivering judgment, says : 

“ As soon as the Ann arrived off Newburyport, and within three miles of the 
shore, it is clear that she was within the acknowledged dominion of the United 
States. All the writers upon public law agree that every nation has exclusive 
jurisdiction to the distance of a cannon-shot or marine league over the waters 
adjacent to its shores”—for which position, however, he cites no other 
authority than that of Bynkershoek—“ and this doctrine,” he continues, 
“has been recognised by the Supreme Court of the United States’”—(for which 
he cites the case of Church v. Hubbard (1), which case has been 
already referred to, and which, as we have seen, proceeded on a 
totally different principle). “Such waters,’ Justice Story adds, 


“are considered as part of the territory of the sovereign.” “The Ann was 
certainly in a place within the jurisdiction of the United States.” 


This, it is true, was the decision of a single judge, but it was 
that of a very eminent jurist, whose opinion is entitled to great 
respect. But it isto be observed that the ship in question was an 
American ship which owed obedience to the American law. 

In the case of The Leda (2), the three-mile distance was held 
to be included in a provision in s. 460 of the Merchant Ship- 
ping Act.(17 & 18 Vict. ¢. 104) as to disputes arising with respect 
to salvage in “the United Kingdom.” Distinguishing salvage as 
referred to in this section from assistance rendered to any vessel 
stranded on the shore, or in any way in distress on the shore of 
any sea or tidal water within the limits of the United Kingdom, 
provided for by s. 458, Dr. Lushington, in giving judgment, says : 

“Then arises another question,—what are the limits of the United Kingdom, 
according to the intention and true construction of the statute? Now, the only 
answer I can conceive to that question is—unfortunately, it is one which must 
be answered somehow or other—the land of the United Kingdom and three 
miles from the shore. Such I apprehend to be the utmost extent to which I 


can go; for, neither in law nor in common parlance, is the high sea at a greater 
distance from shore than three miles called the United Kingdom.” 


(1) 2 Cranch (U.S.), 234. (2) Sw. Adm, 42. 
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We have here to a certain extent a judicial recognition of the 
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Courts of this country for redress, may be said to rest on a different 
principle. In the case of The Vernon (1), Dr. Lushington held 
that foreigners resorting for redress, in cases of collision, to the 
Courts of this country, must be bound by the regulations as to 
pilotage by reason of their seeking the protection of English law. 
A Norwegian vessel, the Alsen, had been damaged in a collision 
with the Vernon, an English vessel, and it had been decided by 
Trinity Masters that the Vernon was alone to blame, through 
the fault of the pilot who had charge of the ship. The defence 
was, that at the time of the collision the Vernon had had a pilot 
on board, in conformity with the Pilotage Acts. To this it was 
answered on the part of the plaintiffs, that a foreign shipowner 
could not be prejudiced by the obligation of the British owners, 
the defendants, to take a pilot, by the English law. But it was 
held that a foreigner resorting to a local Court for redress must 
take the remedy according to the lex fori, as being the only law 
which that tribunal is authorized to administer ; consequently, 
that what would have been a good defence to the foreign vessel, if 
defendant in the suit, was equally a defence to the owner of a 
British vessel when sued by the owner of the foreign ship. 


“Upon the general principles of international law,” says Dr. Lushington, 
“‘whoever sues in the court of any country must take the remedy which the 
law of that country allows. If a contract is made abroad, it may be expounded 
by the law of the country where it was made, or by the lawof the country where 
it is to be executed ; but where a remedy is sought to be obtained, the party must 
take it according to the law of that country in which it is to be enforced.” 

In the case of General Iron Screw Colliery Co. v. Schurmanns (2) 
it was, however, held, without recurrence to the principle of the 
foregoing decision, that the limitation on the liability of a ship- 
owner in a case of collision, created by s. 504 of the Merchant 
Shipping Act (17 & 18 Vict. c. 104), applied to a case of damage 
done by a British to a foreign vessel, where the collision occurred 
within three miles of the English coast. Wood, V.C., who, in the 


(1) 1 Wm. Rob. 316. (2) 15. & H. 180. 


224 


1876 


v. 
KEyn. 


Cockburn, C.J. 


ToE QUEEN 


EXCHEQUER DIVISION. VOL. If. 


prior case of Cope v. Doherty (1), had, as we have seen, held, 
where one foreign ship had ‘been damaged by another on the 
ocean, that the statute did not apply, on the ground that the 
foreign ship could not be abridged of its rights by an Act of the 
British legislature, here held that the statute took effect, the 
collision having happened within the three miles, although no 
mention of the three-mile distance is made in the enactment in 
question. He says :— 


“ As to the question, how far our legislature could properly affect the rights of 
foreign ships within the limits of three miles from the coast of this country, 
there can be no possible doubt that the water below low-water mark is part of the 
high seas. But it is equally beyond question that for certain purposes every 
country may, by the common law of nations, legitimately exercise jurisdiction 
over that portion of the high seas which lies within the distance of three milcs 
from its shores. Whether this limit was determined with reference to the sup- 
posed range of cannon, on the principle that the jurisdiction is measured by the 
power of enforcing it, is not material, for it is clear, at any rate, that it extends to 
the distance of three miles; and many instances may be given of the exercise of 
such jurisdiction by various nations. This being so, one would certainly expect 
that that recognised limit would be the extent of the jurisdiction over foreign 
ships which the Merchant Shipping Act would purport to exercise. In dealing 
with go large a subject, the natural desire of the legislature would be to exert all the 
jurisdiction which it could assert with a due regard to the rights of other nations.” 
Further on he says: “ Authorities have been cited to the effect that every 
nation has the right to use the high seas, even within the distance of three miles 
from the shore of another country ; and it was contended that it was not legitimate 
to interfere with foreigners so using this portion of the common highway, except for 
the bona fide purposes of defence, protection of the revenue, and the like. It isnot 
questioned that there is a right of interference for defence and revenue purposes ; 
and it is difficult to understand why a country, having this kind of territorial juris- 
diction over a certain portion of the high road of nations, should not exercise the 
tight of settling the rules of the road in the interests of commerce. An exercise 
of jurisdiction for such a purpose would be, at least, as beneficial as for purposes 
of defence and revenue.” 


There is here, no doubt, a clear recognition of the three-mile 
principle for certain purposes; but, as in the preceding case, the 
foreigner was seeking redress by the application of the local law. 
The question was as to the construction of an Act of Parliament, 
and whether the Act, general in its terms, included a foreign vessel 
within the three-mile distance, and the language of the learned 
Vice-Chancellor is certainly very far from saying that the sea in 
question, without the intervention of the legislature, is to be taken 


(1) 4K. & J. 367; 2D. & J. 614. 
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The decision just cited would, however, appear to be scarcely Cockburn, C.J. 


reconcilable with those of Lord Stowell and Sir John Nicholl in 
former cases. In the case of The Carl Johann, referred to by Sir 
John Nicholl in the case of The Girolamo (1), where a Swedish 
vessel had run down an English one, and the registrar’s report as 
to the amount of the damage was objected to, on the ground that 
the amount of the damage as reported exceeded the value of the 
ship and freight, to which, by the Act then in force, 58 Geo. 3, 
¢c. 159, the liability of the shipowner was limited, Lord Stowell 
held— 

“That the new rule introduced by 53 Geo. 3 was one of domestic policy 
and that with reference to foreign vessels, it only applied to cases where the 
advantages and disadvantages of such a rule were common to them and to 
British vessels; that if all states adopted the same rule, there would be no diffi- 
culty, but no such general rule was alleged; that if the law of Sweden adopted 
such arule it would apply to both countries, but that Sweden could not claim 
the protection of the statute without affording a similar protection to British 
subjects.” 

He therefore dismissed the petition on behalf of the Carl Johann, 
and finally condemned her owners to make good the damage re- 
ported. 

“This judgment,” says Sir John Nicholl, observing upon it, “appears 
to be a direct authority that these Acts, however binding in the municipal courts, 


nay, possibly in this Court, as between subject and subject, cannot be set up by a 
foreign ship in this jurisdiction.” 


In the case of The Nostra Signora de los Dolores (2), Lord 
Stowell held that foreigners, when suing British subjects in the 
Court of Admiralty, on a claim arising out of and depending on 
the law of nations, were not bound by our municipal law. 

A suit having been instituted to obtain restitution and damages 
for the illegal capture of a Spanish ship by an English privateer, 
it appeared that the name of a deceased party, whose repre- 
sentative was a defendant in the suit, though he was in fact a 
part owner, had not been put on the register in conformity 
with the Act 26 Geo. 8, c. 60. An objection having been taken 


(1) 3 Hagg. Adm, 186-7. (2) 1 Dodson, 290. 
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“Tt is certainly true that the Act of Parliament, commonly called Lord Liver- 


Cockbum, C.J. pool’s Act (26 Geo. 3, c. 60), makes it necessary that the name of the owner 


should appear in the register; and it has been decided in a variety of cases, and 
is to be taken as clear and established law, that third parties, if British subjects, 
have no claim on any but the person registered as owner. But I am yet to learn 
that this rule of law is applicable to foreigners, who are not bound by the muni- 
cipal regulations of this country. This is a question of the law of nations ; and 
the party complainant, being a foreigner, comes toa Court which has to administer 
that law. The statute was passed for reasons of domestic policy, and all its. 
regulations are of a domestic description, Being a British statute, it may well 
bind all the subjects of this country, because it emanates from an authority 
which all British subjects are bound to obey; but, as against the subjects of 
other countries, it has no such force; nor has any authority been cited, either 
from the decisions of the Courts of Common Law or of Chancery, to shew that it 
has been so considered. I do not recognise the applicability of those cases which 
have been determined between British subjects to such a case as this, which is. 
founded on the law of nations, is brought on the complaint of a person not 
subject to our laws, and is to be tried in a Court whose duty it is to administer 
the law of nations.” 

Another case referred to as a judicial recognition of the three- 
mile zone is that of Reg. v. Lesley.(1) In this case, the de- 
fendant, a British subject and master of a British ship, was 
indicted for the false imprisonment of certain persons, Chilian 
subjects, whom, under a contract with the Chilian government, he 
had taken on board his ship, then lying within a mile of the 
town of Valparaiso, and conveyed as prisoners to Europe. It was 
held that, for so much of the imprisonment as took place in the 
Chilian waters, the defendant, having acted by the authority of 
the Chilian government—the acts of which towards its own sub- 
jects must be taken to be lawful—could not be held liable; but 
that for its continuance when beyond those waters, the imprison- 
ment there being without lawful authority, he was liable to be 
convicted. It was assumed on the argument before us that, as the 
vessel in question was lying a mile from the shore, the Court, in 
teg. v. Lesley (1), must have proceeded on the recognition of the 
three-mile principle; but no reference to this principle is made 
throughout that case. It was not disputed on either side that the 


place in question was within Chilian territory. In the contract 


(1) Bell, Cr. C. 220. 
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where the ship lay was within the port. No question was raised as 
to it, and the three-mile jurisdiction is nowhere referred to. ‘The 
ease is therefore no authority for the doctrine contended for. 

In addition to the foregoing authorities, one or two judicial, or, 
perhaps, I should rather say extra-judicial, dicta are also cited as 
giving authority to the doctrine. In the case of the Forty-nine 
Casks of Brandy (1), in which there was a claim on the part of the 
lord of a manor to wreck beyond the limits of the shore as against 
the Crown, Sir John Nicholl says: 

“As between nation and nation, the territorial right may, by a sort of tacit 
understanding, be extended to three miles. But that rests on different principles, 
protection to fishing, to coast trade, danger from hostilities. But no one ever 
heard of the body of a county extending three miles into the sea.” 

This can scarcely be deemed an authority for the position that 
aJl persons within the three miles, whether subjects or not, are 
amenable to the criminal law. 

In Gammell y. Commissioners of Woods and Forests (2), in the 
House of Lords, in which the exclusive right of the Crown to the 
sulmon fishery on the coast of Scotland was in question, Lord 
Wensleydale uses the expression, 

“That it would be hardly possible to extend fishing seaward beyond the distance 
of three miles, which, by the acknowledged law of nations, belongs to the coast 
of the country—that which is under the dominion of the country by being 
within cannon range—and so capable of being kept in perpetual possession.” 

But this was said in order to meet a difficulty, suggested by 
Lord Cranworth, as to the distance to which the claim to such 
a fishery might be extended. It was wholly unnecessary to the 
question before the House, which had reference to an alleged right 
of the Crown of Scotland, as one of its prerogatives, to the ex- 
clusive right to the fishing for salmon off tbe coast of that 
country, and had nothing whatever to do with distance or sove- 
reignty over a territorial sea. Still, it shews that Lord Wensley- 
dale had adopted as law the rule commonly received among the 
foreign jurists. 

(1) 3 Hagg. Adm, 259, (2) 3 Macq, 465. 
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Tras Quuexn Of The Annapolis (1), “namely, within British territory, and at sea 
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within three miles from the coast, and within all British rivers 


Cockbum, C.J. intra fauces, and over foreigners in British ships, I apprehend that 


the British Parliament has an undoubted right to legislate.” I 
can only cite this as a dictum of the learned judge, as it was 
unnecessary to the decision, which, as we have seen, had reference 
to foreign ships entering British ports, and thereby voluntarily 
subjecting themselves to British law and the jurisdiction of British 
courts. At the same time I have no desire whatever to quarrel 
with this position, as it amounts only to an assertion of the power 
of legislation, which, as I have more than once observed, is not 
involved in the present controversy. 

In the case of the Whitstable Fishers (2), a question having 
arisen as to the validity of an alleged grant by the Crown of an 
oyster fishery in the bed of an arm of the sea, Erle, CWJ., 
observes : 

“The soil of the sea-shore to the extent of three miles from the beach is vested 
in the Crown, and I am not aware of any rule of law which prevents the Crown 
from granting that which is vested in itself.” 

The learned Lord Chief Justice overlooked the fact that the 
time when the grant was supposed to have been made was centu- 
ries before the idea of a three-mile belt of sea had been thought 
of; but the observation shews that the principle had been adopted 
by him. 

On the other hand, in the case of The Sazonia (8), it was held 
by the Judicial Committee of the Privy Council, upholding a 
decision of Dr. Lushington, in a case of collision occurring in the 
Solent, within three miles of the shore, that, as foreign ships had 
the right of navigating through this water, such a ship passing 
through it was not affected by the rules as to navigation estab- 
lished by the Merchant Shipping Act. This case is a very strong 
authority for the position that a foreign vessel having a right of 
passage within three miles of the shore, and not being bound to a 


British port, cannot be held liable under the local law by an 
English Court. 


(1) 1 Lush, Adm. 306. - (2) 110. B. QS.) 887. 
(3) 1 Lush. Adm. 310, 
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One common observation arises on all these decisions, though, 
perhaps, not on all these dicta. They all arise on the construc- 
tion of Acts of Parliament. In no instance has the judge been 
called upon to decide how far without legislation the law of this 
country can be applied to foreigners on the littoral sea, which is 
the question we are called upon to decide. They are, therefore, 
but of little avail to the decision of this question. 

Taken together, decisions and dicta no doubt shew that the 
views and opinions of the foreign jurists as to a territorial sea have 
been received with favour by eminent judicial authorities of this 
country, and that the doctrine respecting it has been admitted in 
the construction of statutory enactments; but none of them go the 
length of establishing, or even suggesting, that, independently of 
statute, the criminal law of England is applicable to the foreigner 
navigating these waters. 

But the difficulties which stand in the way of the prosecution 
are not yet exhausted. A technical difficulty presents itself, 
which appears to be of a formidable character. Assuming every- 
thing, short of the ultimate -conclusion, to be conceded to the 
prosecution—granting that the three-mile zone forms part of the 
territory or realm of England, and that without parliamentary 
interference the territorial sea has become part of the realm of 
England, so that jurisdiction has been acquired over it, the ques- 
tion arises—In whom is the jurisdiction ? The indictment alleges 
that the offence was committed on the high seas. To support this 
averment the place in question must still remain part of the high 
sea. But if it is to be held to be the high sea, and so within the 
jurisdiction of the admiral, the prosecution fails, if the admiral 
never had jurisdiction over foreigners in foreign ships, the proof 
of which totally fails, and the negative of which, I think, must be 
considered as established: and no assent on the part of foreign 
nations to the exercise of dominion and jurisdiction over these 
waters can, without an Act of Parliament, confer on the admiral 
or any other judge of this country a larger jurisdiction than he 
possessed before. If the littoral sea is to be considered territory— 
in other words, no longer high sea—the present indictment fails, 
and this, whether the part in question has become part of a 
county or not. The only distinction known to the law of England, 
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as regards the sea, is between such part of the sea as is within 
the body of a county and such as is not. “In the first there is 
jurisdiction over the foreigner on a foreign ship; in the other, 
there is not. Such a thing as sea which shall be at one and the 
same time high sea and also part of the territory of the realm, is 
unknown to the present law, and never had an existence, except 
in the old and senseless theory of a universal dominion over the 
narrow seas. 

To put this shortly. To sustain this indictment the littoral sea 
must still be considered as part of the high seas, and as such, under 
the jurisdiction of the admiral. But the admiral never had cri- 
minal jurisdiction over foreign ships on the high seas. How, when 
exercising the functions of a British judge, can he, or those acting 
in substitution for him, assume a jurisdiction which heretofore he 
did not possess, unless authorized by statute? On the other hand, 
if this sea is to be considered as territory, so as to make a 
foreigner within it liable to the law of England, it cannot come 
under the jurisdiction of the Admiralty. 

In the result, looking to the fact that all pretension to sove- 
relgnty or jurisdiction over foreign ships in the narrow seas has 
long since been wholly abandoned—to the uncertainty which 
attaches to the doctrine of the publicists as to the degree of 
sovereignty and jurisdiction which may be exercised on the so- 
called territorial sea—to the fact that the right of absolute sove- 
reignty therein, and of penal jurisdiction over the subjects of other 
states, has never been expressly asserted or conceded among 
independent nations, or, in practice, exercised and acquiesced in, 
except for violation of neutrality or breach of revenue or fishery 
laws, which, as has been pointed out, stand on a different footing 
—as well as to the fact that, neither in legislating with reference 
to shipping, nor in respect of the criminal law, has parliament 
thought proper to assume territorial sovereignty over the three- 
mile zone, so as to enact that all offences committed upon it, by 
foreigners in foreign ships, should be within the criminal law of 
this country, but, on the contrary, wherever it was thought right 
to make the foreigner amenable to our law, has done so by express 
and specific legislation—I cannot think that, in the absence of all 
precedent, and of any judicial decision or authority applicable to 
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the present purpose, we should be justified in holding an offence, 
committed under such circumstances, to be punishable by the law 
of England, especially as in so holding we must declare the whole 
body of our penal law to be applicable to the foreigner passing 
our shores in a foreign vessel on his way to a foreign port. 

I am by no means insensible to the argument ab inconvenienti, 
pressed upon us by the Solicitor General. It is, no doubt, desir- 
able, looking to the frequency of collisions in the neighbourhood 
of our coasts, that the commanders of foreign vessels, who, by 
unskilful navigation or gross want of care, cause disaster or death, 
should be as much amenable to the local law as those navigating 
our own vessels, instead of redress having to be sought in the, 
perhaps, distant country of the offender. But the remedy for the 
deficiency of the law, if it can be made good consistently with 
international law—as to which we are not called upon to pro- 
nounce an opinion—should be supplied by the action of the legis- 
lature, with whom the responsibility for any imperfection of the 
law alone rests, not by a usurpation on our part of a jurisdiction 
which, without legislation, we do not judicially possess. 

This matter has been sometimes discussed upon the assumption 
that the alternative of the non-exercise of jurisdiction on the part 
of our Courts must be the total impunity of foreigners in respect 
of collision arising from negligence in the vicinity of our coast. 
But this is a mistaken view. If by the assent of other nations 
the three-mile belt of sea has been brought under the dominion of 
this country, so that consistently with the right of other nations 
it may be treated as a portion of British territory, which, of 
course, is assumed as the foundation of the jurisdiction which the 
Courts of law are here called upon'to exercise, it follows that 
Parliament can legislate in respect of it. Parliament has only to 
do so, and the judges of the land will, of course, as in duty bound, 
give full effect to the law which Parliament shall so create. The 
question is, whether legislative action shall be applied to meet the 
exigency of the case, or judicial authority shall be strained and 
misapplied in order to overcome the difficulty. Every such 
usurped exercise of judicial power is, in my opinion, a violation of 
fundamental principles, and in the highest degree unconstitutional. 
The responsibility is with the legislature, and there it must rest. 
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Having arrived at this conclusion, it becomes necessary to con- 
sider the second point taken on the part of the Crown, namely, 
that though the negligence of which the accused was guilty 
occurred on board a foreign ship, yet, the death having taken 
place on board a British ship, the offence was committed within 
the jurisdiction of a British Court of justice. This is the point 
insisted on by my Brothers Denman and Lindley, with the some- 
what hesitating and reluctant assent of the Lord Chief Justice of 
the Common Pleas. I find myself compelled to dissent altogether 
from their opinion. In considering this question it is necessary 
to bear in mind—which [ am disposed to think has not always 
been done—that we must deal with this part of the case without 
any reference to the theory of the three-mile zone, and (as was 
very properly admitted by the Solicitor General) as though the 
two ships had met, and the occurrence had happened, on the 
ocean. 

The argument rests mainly on the authority of Reg. v. 
Coombe (1), in which, on a trial for a murder under an Admiralty 
commission, it was held by all the judges that, where a shot had 
been fired from the shore at a person in a vessel on the sea, and 
had killed him, as the death took place on the sea, the offence 
was properly cognisable under an Admiralty commission. 

The case of the United States v. Davis (2) is, in like manner, an 
authority in favour of the view that where a person, firing a gun 
from a ship, kills a person on board another ship, the offence is 
in point of law committed on board the latter. Indeed this case 
goes muth further than Reg. v. Coombe (1), as it was held that, 
the two ships having been lying in the waters of a local state, the 
person causing the death under such circumstances was amenable 
to the local law alone, and not to that of the country to which 
his ship belonged. The defendant was indicted before a circuit 
court of the United States for manslaughter. He was the master 
of an American ship, lying in the harbour of Raiatia, one of the 
Society Islands. A disturbance having arisen on board the ship, 
the defendant took his gun in hand, and the gun going off— 
whether fired purposely or not was uncertain—a man on board 
another vessel was unintentionally killed. The Court held, on 


(1) 1 Lea. Cr. C. 388. (2) 2 Sumner, 482. 
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the authority of Coombe’s Case (1), that the offence, if any, had 
been committed on board a foreign vessel in the jurisdiction of a 
foreign government, and that an American court had, therefore, 
no jurisdiction to try him. 

The ratio decidendi in these cases does not appear in the 
reports; and it becomes desirable, therefore, to see by what 
principle the decision in such a case should be governed. 

Now, homicide, whether it takes the form of murder or of man- 
Slaughter, necessarily involves two things essentially distinct—the 
act of the party killing, as the cause of the death, and the death 
of the party killed, as the effect of such act. Both are necessary 
to constitute the crime. But it is obvious that the act of the 
party killing may take place in one jurisdiction, the death of the 
party killed in another. A person may be wounded on the sea, 
and may die on the shore, or vice versa. He may be wounded in 
England; he may die in Scotland. In which is the offence com- 
mitted? As the blow was struck in the one, while the death, 
without which the offence is not complete, took place in the other, 
I answer, in neither; and the old authorities who held at common 
law, before the difficulty arising from divided jurisdictions had 
been got over by express legislation, that where the wound was 
inflicted on the sea, and the person struck died on the shore, or 
vice versi—or where the wound was inflicted in one county, and 
the death took place in another—the offender could be tried in 
neither, because in neither had the entire offence been committed 
—reasoned, in my opinion, logically, and, in point of principle, 
rightly. These cases are not, however, in point to the one before 
us, and, if I advert to them, it is only to clear the way as I 
advance. We have, in this instance, not the case of the blow or 
wound in one jurisdiction, and the death in another; but, as in 
Reg. v. Coombe (1), one in which the act causing the death begins 
in one jurisdiction and extends into another, in which it inflicts 
the blow or wound, from which, as its cause, death ensues. When 
a man strikes a blow with a club, or inflicts a wound by the thrust 
of a sword, or the stab of a knife, or blows out another’s brains by 
putting a pistol to his head, the act takes effect immediately. If 
he hurls a stone, or discharges a bullet from a gun or pistol at 

(1) 1 Lea. Cr. C. 388. 
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another person, at a distance, the instrument he uses passes from 
him; the stone or bullet, having left his hand, has to make its 
way through a given space before it strikes the blow it is intended 
to inflict. But the blow is as much the act of him who casts the 
stone, or fires the gun, as though it had taken effect immediately. 
In such a case the act, in lieu of taking effect immediately, is a 
continuing act till the end has been effected, that is, till the 
missile has struck the blow, the intention of the party using it 
accompanying it throughout its course. The act must be taken 
to be the act of the party in the effects it was intended to pro- 
duce, till its agency has become exhausted and its operation has 
ceased. When, therefore, a person being in one jurisdiction fires 
a shot at a person who is in another, as was the case in Reg. v. 
Coombe (1), it may well be held that the blow struck by the 
bullet is an act done in the jurisdiction in which the bullet takes 
effect. Whether the converse of the proposition will equally 
hold—whether it can equally be said that the continuing act is 
not done in the jurisdiction in which it originates, and in which 
the missile is set in motion—in other words, whether the case of 
United States v. Davis (2) was rightly decided, is a different ques- — 
tion, as to which I do not think it necessary now to express an 
opinion beyond saying that, should the question arise, it would be 
deserving of very serious consideration. It is enough for the present 
purpose to say that Leg. v. Coombe (1) was, in my opinion, rightly 
decided ; and I think the same principle would apply where the 
master of a vessel purposely ran down another, and by so doing 
caused the death of a person on board. For, though his imme- 
diate act is confined to running his ship against the other, it is, 
nevertheless, his act which causes the ship run down to sink. It 
is as much his act which causes the death of the person drowned, 
as though he had actually thrown such person into the water. If, 
therefore, the defendant had purposely run into the Strathclyde, I 
should have been prepared to hold that the killing of the deceased 
was his act where the death took place, and, consequently, that 
the act—in other words, the offence of which he has been con- 
victed—had been committed on board a British ship. Whether 
the same principle would apply to a case of manslaughter, arising 
(1) 1 Lea, Cr. C. 388. (2) 2 Sumner,.482, 


WAG Ae EXCHEQUER DIVISION. 


from the running down of another ship through negligence, or to a 


230 


1876 


case where death is occasioned by the careless discharge of a gun, Tum Queex 


is a very different thing, and may, indeed, admit of serious doubt. 


VU. 
Knyn. 


For, in such a case, there is no intention accompanying the act Ccckwum, cu. 


into its ulterior consequences. The negligence in running down 
a ship may be said to be confined to the improper navigation of 
the ship occasioning the mischief; the party guilty of such negli- 
gence is neither actually, nor in intention, and thus constructively, 
in the ship on which the death takes place. 

But let us assume the contrary: let us take the drowning of the 
deceased to haye been the act of the defendant done on board a 
British vessel. Is this conclusive of the question? By no means. 
The subtle argument which would extend the negligence committed 
in one ship to another in which it produces its effect, finds its 
appropriate answer in reasoning, which, though perhaps also 
sayouring of subtlety, is yet directly to the purpose, and must not 
be overlooked. I*or the question is—and this appears to me to 
have been lost sight of in the argument—not whether the death of 
the deceased, which no doubt took place in a British ship, was the 
act of the defendant in such ship, but whether the defendant, at 
the time the act was done, was himself within British jurisdiction. 
But, in point of fact, the defendant was, at the time of the occur- 
rence, not on board the British ship, the Strathelyde, but on a 
foreign ship, the Franconia. And here we must remember that, 
ex hypothesi, we have to deal with the case on the assumption that 
both the vessels were on the high seas, and not in British waters. 
But, though, as we have just seen, an act, begun in one place or 
jurisdiction, may extend into another, it is obvious that the person 
doing such continuing act cannot himself be at the time in both. 
A man who, being in field A, throws a stone at another, who is in 
field B, does not thereby transfer himself to the latter. A man 
who fires a shot from the shore at one who is on the sea still 
remains on the shore, and vice versd. One who, from the bank of 
a river dividing two territories, fires a rifle shot at a person on the 
opposite side, cannot be said to be in the territory where the shot 
strikes its object. One who from the deck of a vessel, by the dis- 
charge of a gun, either purposely or through negligence, kills or 
wounds another, is not thereby transported from the deck of his 
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own vessel to that of the.other. But, in order to render a 
foreigner liable to the local law, he must, at the time the offence 
was committed, have been within British territory if on land, or in 
a British ship if at sea. I cannot think that if two ships of 
different nations met on the ocean, and a person on board of one 
of them were killed or wounded by a shot fired from the other, 
the person firing it would be amenable to the law of the ship in 
which the shot took effect. According to the doctrine of Lord 
Coke in Calvin’s Case (1), protection’ and allegiance are cor- 
relative: it is only where protection is afforded by the law that 
the obligation of allegiance to the law arises; or, as I prefer to 
put it, it is only for acts done when the person doing them is 
within the area over which the authority of British law extends, 
that the subject of a foreign state owes obedience to that law, or 
can be made amenable to its jurisdiction. But for the opinion 
expressed by my Brother Denman, I should have thought it 
beyond all dispute that a foreign ship, when not in British 
waters, but on the high seas, was not subject to our law. Upon 
this point I had deemed all jurists unanimous, and could not have 
supposed that a doubt could exist. Upon what is the contrary 
opinion founded? Simply upon expediency, which is to prevail 
over principle. What, it is asked, is to happen if one of your 
officers, enforcing your revenue laws, should be killed or injured 
by a foreigner on board a foreign ship? What is to happen if a 
British and foreign ship meeting on the ocean, a British subject 
should be killed by a shot fired from the foreign ship? In either 
of such cases would not the foreigner guilty of the offence be 
amenable to the English law? Could it be endured that he 
should escape with impunity? If brought within the reach of a 
British Court of justice, could he not be tried and punished for the 
offence, and ought he to be permitted to escape with impunity, or 
ought he not to be tried and punished for such offence? My first 
answer is, that the alternative is fallacious. He will not escape 
with impunity. He will be amenable to the law of his own 
country, and it is not to be presumed that the law of any civilized 
people will be such, or so administered, as that such an offence 
should escape without its adequate punishment. As regards the 
(1) 7 Co, Rep. 
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amenability of the offender under such circumstances to our 
law, it will be time enough to determine the question when the 
case arrives. If the conviction and punishment of the offender 
ean only be obtained at the sacrifice of fundamental principles of 
established law, I, for one, should prefer that justice should fail in 
the individual case, than that established principles, according to 
which alone justice should be administered, should be wrested and 
strained to meet it. I think, therefore, that it is not enough that 
the running down the Strathclyde, and so causing the death of the 
deceased, can be said to have been the act of the defendant on 
board the latter vessel, unless it can be made out that the defend- 
ant was also on board of it. But the defendant certainly was not 
actually, nor do I think—no intention on his part having accom- 
panied the act—he can be said to have been, in any sense, con- 
structively, on board the Strathclyde. If, therefore, his own vessel 
was not within British waters, but on the high seas, he owed no 
obedience to the law of this country, and cannot be punished for 
an infraction of it. 

In the case of United States v. Davis (1) no such difficulty pre- 
sented itself. Both ships were in the harbour, and therefore in 
the water of the local state, and the defendant was consequently 
amenable to the local law. 

J am aware that this view is not in accordance with the decision 
in the American case of Adams v. The People. (2) In that case a 
fraud had been committed at New York by the defendant, a 
citizen of the state of Ohio, and residing in it, through an agent, 
at New York, who was wholly innocent and ignorant of the fraud. 
The accused set up as a defence that he was a citizen of another 
state, and residing in it when the alleged offence was committed, 
and therefore not subject to the law of New York; but the objec- 
tion was overruled, on the ground that a criminal act done through 
the instrumentality of an innocent agent is in law the act of the 
principal, who may therefore be held to have committed the 
offence in the state in which the act was done, and, being found in 
that State, will be liable to be there tried and punished. 

But the judgment in that case which, by the way, is remarkable 
for much loose reasoning and idle talk about the law of nature, is 

(1) 2 Sumner, 482. (2) 1 Comst. (N.Y.) 178. 
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not, to my mind, at all satisfactory. It entirely overlooks what, 
in my view, is the turning "point in the case, namely, that though 
the act of the accused had been committed within the jurisdiction, 
the defendant, being a foreigner, and having been out of the 
jurisdiction when the act was done, owed no allegiance to the law 
of New York, and was not punishable under it. 

Both exceptions taken on the part of the Crown to the general 
rule that a foreigner, committing an offence out of the jurisdiction 
of a country which is not his own, cannot be brought to trial in 
the Courts of the former, thus failing, it appears to me that the 
general rule must prevail, and that the defendant, having been a 
foreign subject, on board a foreign ship, on a foreign voyage, and 
on the high seas at the time the offence was committed, is not 
amenable to the law of this country; that there was, therefore, no 
jurisdiction to try him, and that, consequently, the conviction was 
illegal and must be quashed. 

In the conflict of opinion which unfortunately exists it is a great 
satisfaction to me to be able to add that the late Mr. Justice 
Archibald, whose death the whole profession, and especially those 
who had the advantage of his intimacy or acquaintance, must 
deeply lament, and whose loss, as a most learned, enlightened, 
able, and conscientious judge, the public has so much reason to 
regret, having seen my proposed judgment, communicated to me 
his entire concurrence, both in the conclusion at which I had 
arrived, and the grounds on which it is founded. His opinion, as 
he is no more, cannot of course be of any avail to the defendant ; 
but as, without it, the majority of the Court are of opinion that the 
conviction should be quashed, it must be quashed accordingly. 


Lusu, J. I have already announced that, although I had pre- 
pared a separate judgment, I did not feel it necessary to deliver 
it, because, having since perused the judgment which the Lord 
Chief Justice has just read, I found that we agreed entirely in our 
conclusions, and that I agreed in the main with the reasons upon 
which those conclusions are founded. I wish, however, to guard 
myself from being supposed to adopt any words or expressions 
which may seem to imply a doubt as to the competency of Parlia- 
ment to legislate as it may think fit for these waters. I think 
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that usage and the common consent of nations, which constitute 
international law, have appropriated these waters to the adjacent 
State to deal with them as the State may deem expedient for its 
own interests. They are, therefore, in the language of diplomacy 
and of international law, termed by a convenient metaphor the 
territorial waters of Great Britain, and the same or equivalent 
phrases are used in some of our statutes denoting that this belt of 
sea is under the exclusive dominion of the State. But the 
dominion is the dominion of Parliament, not the dominion of the 
common law. That extends no further than the limits of the 
realm. In the reign of Richard II. the realm consisted of the 
land within the body of the counties. AJl beyond low-water mark 
was part of the high seas. At that period the three-mile radius 
had not been thought of. International law, which, upon this 
subject at least, has grown up since that period, cannot enlarge 
the area of our municipal law, nor could treaties with all the 
nations of the world have that effect. That can only be done by 
Act of Parliament. As no such Act has been passed, it follows 
that what was out of the realm then is out of the realm now, and 
what was part of the high seas then is part of the high seas now; 
and upon the high seas the Admiralty jurisdiction was confined to 
British ships. Therefore, although, as between nation and nation, 
these waters are British territory, as being under the exclusive 
dominion of Great Britain, in judicial language they are out of 
- the realm, and any exercise of criminal jurisdiction over a foreign 
ship in these waters must in my judgment be authorized by an 
Act of Parliament. 


Pottock, B., and Fie.p, J., concurred in the judgment of 
Cockburn, C.J. 


Conviction quashed. 


Solicitor for the prosecution: Solicitor to the Treasury. 
Solicitors for defendant: Stokes, Suwnders, and Stokes. 
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STRINGER, ArpeLLant; SYKES, ResPonDENT. 
Turnpike—Locomotive—Construction of Wheel— Width of Shoes or other bearing 
Surface—24 & 25 Vict. c. 70, s. 3. 


By the Locomotive Act (24 & 25 Vict. c. 70), s. 3, every locomotive used on a 
highway and drawing any waggon, shall have the wheels cylindrical and smooth 
soled, or used with shoes or other bearing surface of a width not less than nine inches. 
An engine was so used, which had its wheels fitted with shoes four and a half inches 
broad, placed parallel to one another, and three inches apart, and bolted obliquely 
across the whole breadth of the wheel; so that when a length of less than nine 
inches of one shoe was in contact with the ground the deficiency was made up 
by the length of contact of the next shoe with the ground :— 

Held, that, the bearing surface not being continuous, the engine was not in 
conformity with the Act. 


THIs was a case stated by justices of the West Riding of York- 
shire. 

The appellant was convicted for using, on a highway, a locomo- 
tive the wheels of which were not constructed in conformity with 
the statute 24 & 25 Vict. c. 70, s. 3. (1) 

At the hearing it was proved that the appellant was the owner 
of an engine which was being used, on the 20th of October, to 
draw trucks on a highway. (2) The front wheels of the engine 
were smooth and nine inches broad. The hind wheels were 
eighteen inches broad across what in smaller wheels would be the 
tire, and they had flat bars, known by the name of shoes, bolted 


obliquely across the whole breadth of the wheel. These shoes 


(1) 24 & 25 Vict. c. 70, s. 3, “ Every 
locomotive propelled by steam or any 
other than animal power, not drawing 
any carriage, and not exceeding in 
weight three tons, shall have the tires of 
the wheels thereof not less than three 
inches in width; and for every ton or 
fractional part thereof additional weight 
the tires of the wheels thereof shall be 
increased one inch in width; and every 
locomotive drawing any waggon or 
carriage shall have the tires of the 
wheels thereof not less than nine inches 
in width; but no locomotive shall ex- 
ceed seven feet in width or twelve tons 


in weight, except as hereinafter pro- 
vided ; and the wheels of every locomo- 
tive shall be cylindrical and smooth 
soled, or used with shoes or other bear- 
ing surface of a width not less than nine 
inches; and the owner or owners of 
any locomotive used contrary to the 
foregoing provisions shall for every such 
offence, on summary conviction, forfeit 
any sum not exceeding 5J. . . .” 

(2) The case set out the evidence, 
from which, and from inspection of the 
model produced in Court, the description 
has been drawn up. 
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were four and a half inches broad, and three quarters of an inch 


241 


1877 


thick, and were placed parallel to one another, the distance between Srmivaen | 


them being three inches. In any position of the wheel a portion 
of the surface of one or of two of these shoes would be in contact 
with the ground. From the oblique position in which they were 
placed it was possible for the length of the contact between the 
ground and any one shoe to be ten anda half inches in length, and 
whenever, by the revolution of the wheel, the contact was reduced 
below nine inches, a second shoe came into contact with the 
ground, so that the added lengths of contact with the ground 
never amounted to less than nine inches. 

At the hearing the respondent contended that the Act required 
that the wheels of such an engine should be smooth soled or used 
with shoes or other bearing surface of a continued bearing width 
of nine inches, and not that interstices of three inches, more or 
less, should intervene between each of the shoes, 

On behalf of the appellant it was contended that the wheels 
were in accordance with the statute, and were cylindrical, and had 
a bearing surface of more than nine inches, taking the measure- 
ment across the wheels, adding together, when necessary to make 
up the nine inches, the bearing surfaces of two shoes that would 
bear upon the ground at one time. 

The justices convicted the appellant, being of opinion that the 
hind wheels of the engine were not constructed in accordance with 
the statute, and that the so-called shoes were not such as were 
contemplated by the Act. 

The question for the Court was whether the justices were right. 


Forbes, for the appellant. The engine of the appellant is within 
the terms of the Act, which says nothing about the pressure being 
continuous or unbroken. The case shews that there is a bearing 
surface at any moment of nine inches, and that is all that is 
required. The word “ width” is used three times in this section, 
and on each occasion in relation to the line of contact between 
the wheel and the ground. 

Cave, Q.C. (Sanderson Tennant with him), for the respondent. 
The shoes on this engine are not nine inches in width, but only 
four and a half, and if the nine inches in width is to be measured 
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along the line of contact between each shoe and the ground, then 
these are not shoes having a ‘bearing surface of nine inches in 
width. The bearing surface of nine inches must be continuous, 
and in estimating it two shoes cannot be taken into account at the 
same time. 


Forbes, in reply. 


Ketty, C.B. It appears to me that this conviction should be 
affirmed. The words of the Act do not at first appear ambiguous, 
though when applied to such a case as the present a doubt may be 
raised as to their construction. The first part of the section pro- 
vides for locomotives not drawing any carriage, and it continues, 
“and every locomotive drawing any waggon or carriage shall have 
the tires of the wheels thereof not less than nine inches in width,” 
and there width refers to the width of the wheel. After providing 
that no locomotive should exceed seven feet in width, the section 
continues, “and the wheels of every locomotive shall be cylindrical 
and smooth soled :” this standing alone would give a certainty of 
equal pressure from one side of the wheel to the other, and no 
question could arise. We have to consider how the legislature has 
expressed itself when dealing not with cylindrical and smooth- 
soled wheels, but with wheels used with “shoes or other bearing 
surface of a width not less than nine inches.” I think that means, 
whatever be the portion of the wheel pressing on the earth, there 
must be one uniform uninterrupted line from side to side of the 
wheel. Whether there is really any different effect on a road 
thus pressed on from what there would be where there is an 
interruption, I do not undertake to say. In my opinion the 
object of the section was that the width of the shoes, by which I 
understand the width from side to side, should not be made up to 
the requisite nine inches by means of separate portions of pressure, 
but should be in the case of each shoe an uninterrupted pressure of 
nine inches. Under these circumstances I think it is safer to adhere 
to the exact words of the Act, and to take width in its ordinary 
sense of the breadth or width of the pressure at one time. 


Ciraszy, B. If I were prepared to differ from the Lord Chief 
Baron I should have given my reasons at length, but I cannot 
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properly do so when the conclusion to which they would lead is 
not made the foundation of a judgment. 

Certainly, in the course of the argument I have felt disposed to 
consider the appellant as in the right; and now, if I were sitting 
by myself without the assistance of my Lord, I might think that, 
as there is no exact description in the Act of Parliament of the 
manner in which the bearing surface of nine inches is to be pro- 
duced, and the mode adopted does produce a bearing surface of 
nine inches in width across the wheel, and as I can see no reason 
why the particular mode is adopted, except that it is a convenient 
one, there is no infringement of the Act of Parliament. Although 
I have a doubt on the matter, I do not dissent from the judgment 
of the Lord Chief Baron, and the judgment will be for the respon- 


dent. 
Judgment for the respondent. 


Solicitors for appellant: Pitman & Lane. 
Solicitor for respondent: G. Badham, for J. Marsden, Wake- 
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THE MANCHESTER, SHEFFIELD, AND LINCOLNSHIRE RAILWAY 


COMPANY anp THE LONDON AND NORTH WESTERN RAILWAY 


COMPANY v, BROOKS. 


Judicature Act, 18738, s. 24, subss. 1, 7, Order XVI., Rules 1, 3—Order XIX., 
Rule 3—Counter-claim sounding in Damages—Joint Claim and separate 
Counter-claims. 


When two or more plaintiffs sue for a joint claim, the defendant may, under 
the Judicature Act, 1873, s. 24, subss. 8, 7, Order XVI., Rules 1, 3, 4, 6, 13, and 
Order XIX., Rule 3, set up against cach individual plaintiff separate counter- 
claims sounding in damages. 

Two railway companies having, as joint lessees of a railway, sued for statutory 
tolls, the defendant set up against each company separate counter-claims for 
damages in respect of delay in the delivery of goods. The plaintiffs applied 
under Order XIX., Rule 8, to strike out the counter-claims, but no reasons were 
alleged why they could not be conveniently disposed of in the action :— 

Held, that the counter-claims ought not to be struck out. 


Tue action was commenced in the District Registry of Man- 


chester in July, 1876. 
The statement of claim contained the following allegations :— 
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The plaintiff companies are the joint lessees for years of the 
Oldham, Ashton, and Guide Bridge Junction Railway, and by 
statute are authorized to levy a reasonable charge for the use of 
sidings occupied by the consignees of traffic for a longer time 
than is reasonable. The defendant, a coal dealer, as consignee of 
traffic, occupied the sidings with waggons of coal for longer times 
than was reasonable. The plaintiffs claimed 20/. 11s. 6d. as a 
reasonable charge, being at the rate of 6d. per waggon per day. 

The statement of defence, besides denying the claim, contained 
two separate counter-claims, in one of which the defendant claimed 
28]. 11s. from the Manchester, Sheffield, and Lincolnshire Railway 
Company, on the ground that on several occasions that company 
had received waggons of coal for delivery to the defendant at 
Oldham, and had delayed to deliver them, in consequence of which 
delays the defendant lost various sums, amounting in all to 
28]. 11s. In the other, the defendant claimed 10/. 4s. 6d. from 
the London and North Western Railway Company for similar 
delays in respect of coal received by that company for delivery to. 
the defendant at Oldham. 

On the plaintiffs’ application the Manchester District Registrar 
made an order to strike out the counter-claims, and this order was 
rescinded by Grove, J., at chambers, from whose decision the 
plaintiffs appealed. 


Dugdale, for the plaintiffs. The counter-claims are separate 
against each of the plaintiff companies, and could not therefore 
have been set up against a joint claim by the two plaintiffs be- 
fore the Judicature Acts, and the only question is, whether those 
Acts allow them. The defendant will rely on the Judicature Act, 
1873, s. 24, subss. 3, 7, and on Order XIX., Rule 3, but there is 
nothing in the words or spirit of those enactments warranting 
such an innovation in the law. Subs. 3 of s. 24 enables the Court 
to grant to a defendant, in respect of any equitable or legal richt, 
all such relief as might have been granted “in any suit instituted 
for that purpose by the same defendant against the same plaintiff 
or petitioner ;” i.e. it would allow a counter-claim in respect of 
aright for which the defendant could sue the two plaintiff com- 
panies jointly. But the defendant could not sue them jointly in 
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respect of these counter-claims ; he must bring separate actions 
against each, and neither of the plaintiff companies taken singly 
is “the same plaintiff” as the two jointly. Order XIX., Rule 3, 
does not extend the relief by enacting that a defendant may set 
off or set up by counter-claim any right or claim, whether sounding 
in damages or not, “against the claims of the plaintiff,” for those 
general words are qualified by the following: “ And such set-off 
or counter-claim shall have the same effect as a statement of claim 
in a cross-action, so as to enable the Court to pronounce a final 
judgment in the same action, both on the original and on the cross- 
claim.” The cross-actions must be brought against the two plain- 
tiffs separately, and not jointly. The inconvenience of allowing 
such counter-claims is manifest ; for if the plaintiffs get judgment 
for their joint claim, and the defendant gets judgment for either 
or both of his separate counter-claims, it will be impossible to say 
how much ought to be set off against each plaintiff. 

A. L. Smith, for the defendant. The difficulty suggested will 
not arise, for the plaintiffs must know the proportion of the joint 
claim to which each is entitled, and can give all the materials for 
enabling an account to be taken under the direction of the Court. 
The narrow interpretation put by the plaintiffs on the Act and 
Rules is inconsistent with the large general words of the Judica- 
ture Act, 18738, s. 24, subs. 7, and with Order XVI., Rules 1, 3, 4, 
6, 13, which enable persons who claim, or against whom is claimed, 
any right “jointly, severally, or in the alternative” to be made 
plaintiffs and defendants respectively, and judgment to be given 
for one or more of the plaintiffs and against one or more of the 
defendants according to their respective liabilities. The object 
was to enable Courts of law to determine finally and completely in 
the same action a}] joint and several claims arising between the 
same parties or some of them, just as had always been done in 
Courts of Equity, and any hardship or abuse may be prevented or 
remedied by the ample discretion as to costs and as to joining or 
striking out parties given by Order XVI, Rules 1, 3,13. If the 
plaintiffs’ contention be right, any plaintiff might prevent a 
counter-claim being raised by joining a fictitious plaintiff. 

Dugdale, in reply. The Judicature Act and Rules intended to 
allow only counter-claims connected with or relating to the subject- 
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matter of the action, which these are not. The witnesses may be 
different. - 


Ketty, C.B. This question is of great importance, and has 
been very well argued on both sides. I am of opinion that my 
Brother Grove was right, and the motion must therefore be refused. 
The plaintiffs, being two railway companies having a joint interest 
in a railway, sue the defendant for a small sum for tolls incurred 
in respect of sidings on the railway. The defendant, in his counter- 
claim, makes two separate and distinct claims, one against each of 
the plaintiff companies, and alleges that on the whole he is a 
creditor and not a debtor. The three parties are now before the 
Court, and if the Court has jurisdiction to determine all claims by 
the plaintiffs against the defendant, and all counter-claims by the 
defendant against either or both of the plaintiffs jointly or sepa- 
rately, why in the name of common sense should we refuse to 
allow the counter-claims and compel the defendant to bring sepa- 
rate actions against each of the plaintiff companies? To see 
whether we have jurisdiction we must look at the Judicature Acts 
and Rules. By Order XIX., Rule 3, of the Rules of Court, 1875, 
a defendant in an action may set up, by way of counter-claim, a 
claim for unliquidated damages. The defendant here claims un- 
liquidated damages for non-delivery of coals. Then we come to 
the question of parties, and without referring to the terms of the 
Acts and Rules, it is enough to say that the Court has large powers 
of joining plaintiffs and defendants, and if parties are improperly 
joined the Court can strike them out. Then the question is, these 
claims being separate against each of the two plaintiff companies, 
has the Court jurisdiction to deal with them in this action? It is 
clear that it has. Without going through all the sections and 
rules which have been referred to, it is enough to read subs. 7 of 
s. 24 of the Judicature Act, 1873, by which the Court in every 
cause or matter shall have power to grant and shall grant “all 
such remedies whatsoever as any of the parties thereto may 
appear to be entitled to, in respect of any and every legal or 
equitable claim properly brought forward by them respectively 
in such cause or matter; so that, as far as possible, all matters so in 
controversy between the said parties respectively may be com- 
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pletely and finally determined, and all multiplicity of legal pro- 
ceedings concerning any of such matters avoided.” I consider 
this to be one of the most salutary enactments in the Judicature 
Acts, and the present case comes within the express words and the 
very spirit of that section. I think, therefore, that the present 
counter-claims may and ought to be finally determined in this 
action. 


Potiocgk, B. I am of the same opinion. This question has 
nothing to do with the law of set-off, which is the creature of 
statute, and which has always been a matter of considerable tech- 
nicality. It is a question of counter-claim, and it is quite clear 
that under the Judicature Acts and Rules the Court has power to 
allow the counter-claims. The district registrar struck out the 
counter-claims under the latter part of Order XIX., Rule 3, which 
says that “the Court or a judge may, on the application of the 
plaintiff before trial, if in the opinion of the Court or judge such 
set-off or counter-claim cannot be conveniently disposed of in the 
pending action, or ought not to be allowed, refuse permission to 
the defendant to avail himself thereof.” There are no doubt cases 
in which that power of refusal ought to be exercised. Here, how- 
ever, the subject-matters of the counter-claims are not only of the 
same kind as those of the claim, but almost correlative. It is not 
improbable that the same officers of the company may be called 
as witnesses in the counter-claimsas in the claim. In such a case 
a court of equity would allow the counter-claims, and we ought to 
allow them. I think the registrar was wrong in deciding that 
the counter-claims could not be conveniently disposed of in this 


action. 
Motion refused. 


Solicitors for plaintiffs: Cunliffe & Beaumont, for R. Lingard- 
Monk, Manchester. 

Solicitors for defendant: Chester & Co., for J. H. McEwen, 
Manchester. 
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[IN THE COURT OF APPEAL.] 


ROSE v. THE NORTH EASTERN RAILWAY COMPANY. 
Railway Company—Negligence—Lvidence—Station. 


A railway train drew up at a station with two of the carriages beyond the plat- 
form. The servants of the company called out to the passengers to keep their 
seats, but were not heard by the plaintiff and other passengers in one of these 
carriages. After waiting some little time, and the train not having put back, 
the plaintiff got out, and in so doing fell and was injured; for which injury she 
brought an action against the company :— 

Held, reversing the decision of the Exchequer Division, that there was evidence 
of negligence on the part of defendants to go to the jury. 


ACTION against the defendants, for damages for injury to a 
passenger, owing to the negligence of defendants’ servants. 

At the trial at the Newcastle spring assizes, 1877, before Mellor, 
J., it appeared that the plaintiff was a third-class passenger to 
Washington, by a train of the defendants. The train was un- 
usually long and full, in consequence of there being a bazaar 
at Washington; and some of the carriages, in one of which 
the plaintiff was, overshot the platform. The station-master was 
attending to another train, but a clerk and a porter were attend- 
ing to this train, and called out to the passengers to keep their 
seats; the plaintiff, however, and those in the carriage with her 
did not hear it. After waiting some little time, the plaintiff, on 
the advice of another passenger, seeing the passengers in the other 
carriages getting out, and assisted by a friend, got out of the 
carriage, and in so doing fell to the ground and was injured. She 
lived at Washington, and admitted in her evidence that, on pre- 
vious occasions, when some of the carriages had overshot the plat- 
form, the train had been backed to the platform. In this instance 
the train was not backed at all. 

A verdict was taken by consent for the plaintiff for 1002, with 
leave to the defendants to move to enter a nonsuit. 

The defendants moved accordingly, and judgment was given 
for them, on the ground that there was no evidence of negligence 
to go to the jury. (1) 

(1) The following are the judgments to any of the cases which have been 


of the Court (x. D. May 15, 1876):— cited, because, in the first place, no 
Keniy, C.B. J forbear to advert principle of general application is to be 
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Digby Seymour, Q.C., and G. Bruce, for the plaintiff, relied on 


deduced from any of them, or, as it 
seems to me, from the whole of them 
taken together. Each case of this 
nature must depend upon its own 
peculiar circumstances; and in this 
case, looking at the evidence on the 
one side and on the other, I think the 
defendants are entitled to judgment. 
First of all, the mere fact, taken by 
itself, that a railway train overshot the 
platform is not evidence of negligence. 
Were it otherwise, it would be neces- 
sary that every platform in England 
should be of length equal to that of 
any train which might arrive at that 
platform. Then, what is the next cir- 
cumstance ? When the train, or a 
portion of it, had overshot the plat- 
form, was there any invitation, or any 
act done which amounted to an invita- 
tion, to the plaintiff then and there to 
alight? Not only is there no evidence 
of any act done, or of any words spoken 
which might have been construed into 
an invitation or encouragement to the 
plaintiff to alight, but it is clear that 
one of the porters of the company called 
out, and it is not said that he did not 
call out in an audible voice, “‘ Keep 
your seats,” although there is no evi- 
dence that it was heard by the plain- 
tiff, and, perhaps, there is evidence that 
the plaintiff did not hear it. Then 
what further evidence is there in the 
case? The plaintiff admits that on 
other occasions the train had backed, 
and there is no evidence of any one 
single passenger who had passed the 
platform, and who intended to alight 
at that station, remaining in the car- 
riages or in the train at the time when 
the train proceeded on its journey. 
Under these circumstances, the fair in- 
ference on the whole case is, that, unless 
the passengers in the foremost part of 


the train had all got out without wait- 
ing for the train to back, it would have 
been put back in order that they might 
alight in safety. Taking all these cir- 
cumstances together, unless the mere 
facts of the train passing the platform 
and the passengers getting out without 
any express or implied invitation to 
alight, and without waiting for the 
train to be put back, amount to negli- 
gence on the part of the defendants, 
there is really no evidence of negligence 
in this case at all. I, myself, in excep- 
tional cases, may perhaps sometimes 
relax the rule that it is for the plain- 
tiff always to make out his case, and 
I am generally in favour of a plaintiff 
who has received an injury from an 
accident on a railway. But if this case 
had been left to the jury upon the 
question of negligence I think it would 
have been greatly straining the princi- 
ples of justice as applicable to cases of 
this nature. Therefore, although I 
shall always feel for a person who has 
met with an injury upon a railway, I 
am bound to say that in this case there 
is no evidence of negligence, and the 
consequence is, that there ought to be 
judgment for the defendants, 


Cunasby, B. Iam quite of the same 
opinion. What is the alleged negli- 
gence here? Not merely overshooting 
the platform. That is not negligence, 
both for the reason given by tne Lord 
Chief Baron, and also because in many 
cases the weather and other causes 
may make it impossible to calculate 
exactly where a train will come to a 
stand. However, it is not contended 
that the mere overshooting the plat- 
form, taken by itself, amounts to negli- 
gence; but it is said that there is 
negligence in the case, inasmuch as the 
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Bridges vy. North London Ry.~Oo. (1); Robson v. North Eastern 
Ry. Co. (2); and referred to Siner v. Great Western Ry. Co. (3) 


Herschel, Q.C., and Wilberforce, for the defendants. 


CocksurN, C.J. This (if I may say so without disrespect to the 
learned judges in the Court below) appears to me to be the 
clearest of all possible cases, and I am of opinion that the judgment 
of the Court below ought to be reversed. I quite agree with what 
was said, that the mere fact of the end of a train passing the plat- 
form, where the passenger can safely alight, is not of itself evidence 
of negligence, for if is impossible always to regulate the speed of 
the train, and sometimes the platform may not be long enough. 
But when this happens, it becomes the duty of the company to 
take measures for the safety of the passengers in the carriages 
beyond the platform. They are not to be exposed to unnecessary 
danger; the train may be backed, and in the meantime the pas- 
sengers may be warned to keep their seats until it is backed. 
If, being so warned, they choose to get out and expose themselves 
to unnecessary danger, that is their fault, and in such circum- 
stances the company would not be lable. But if that course is 
not adopted, and the train does not back, the passengers should be 
asked if they will alight, and the porters should assist them in 


train had overshot the platform under 
such circumstances as to induce the 
passengers'to believe that the train had 


North Eastern Ry. Co. (2 Q. B. D. 85) 
do not apply to this case. One can see 
clearly how this accident happened. 


come to a final stop, and that they 
were to get out, and that this, coupled 
with the dangerous egress, is sufficient 
to establish a case of negligence. But 
on looking at the facts, we find that, in 
the first place, there was a calling out 
by the porters that the passengers were 
to keep their seats, and that, on other 
occasions the train, when it had over- 
shot the platform, had been put back. 
The plaintiff may not have heard the 
porters, but the porters could do no 
more than call out. They could not 
insure the attention and the hearing of 
the passengers. Therefore, it appears to 
me that the reasons given in Robson vy. 


The plaintiff, instead of acting on her 
own judgment, acted on the advice of 
the other passengers, and they assisted 
her so clumsily that the accident hap- 
pened. At all events, without putting 
it upon that ground, the other grounds 
are sufficient. The case of negligence 
on the part of the company fails in its 
foundation, and, therefore, nothing re- 
mained which could properly go to the 
jury. 
Judgment for the defendants. 


(1) Law Rep. 7 H. L. 213. 
(2) 2 Q. B. D. 85. 
(8) Law Rep, 4 Ex. 117. 
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getting out,—such of them at least as may require such assistance, 


—at all events, something should be done to prevent their incur- — 


ring unnecessary danger. It is not enough that the train has come 
to a standstill, and the porters call cut “Keep your seats,” unless 
the train is afterwards backed or something is done. If the porter 
did, as he said, call out “ Keep your seats,” he did not do it so as to 
be heard in the plaintiffs carriage, nor was he near enough for her 
to speak to him or for him to speak to her, and even if he did so 
call out, it would have been of no use, as the train was not backed, 
and no assistance was offered. Under these circumstances, what 
were the passengers to do? Can it be said that they were to sit still 
and be carried on to the next station, perhaps forty or fifty miles 
off, and then be liable to be called upon to pay the full fare for the 
whole distance, and to be exposed to various inconveniences—can 
that be seriously contended? If the passenger is satisfied that 
the train is going on, and there is apparently no alternative but to 
get out, he must do as best he can. Of course, if he is careless 
in getting out and is thereby injured, it is his own fault, but if he 
does his best and yet sustains injury, the company will not have 
done what was incumbent on them to do, and will be liable. Here 
the company’s men did nothing to obviate inconvenience and 
danger. I do not think that this case depends upon any authori- 
ties; but in Bridges y. North London Ry. Co, (1) it was decided 
that all such questions are for the jury. We have not now to 
determine whether the jury would have been right in finding for 
the plaintiff, but merely whether there was sufficient evidence to 
go to the jury, and upon that question we can have no difficulty 
in saying that there was such evidence, and that, therefore, the 
judgment ought to be reversed. 


Brett, J.A. The only question before us is whether there 
ought to be a nonsuit on the ground that there was not any 
evidence of negligence for the jury to consider. It seems to me 
that there was, for it does not appear that the company’s men 
gave any attention at all to the two carriages which had gone 
beyond the platform, and that alone, under the circumstances, was 
some evidence of negligence. There was for many years a differ- 


(1) Law Rep. 7 H. L, 213. 


1876 


Rose 
0. 
NortTa 
EASTERN 
Rattway Co 


252 EXCHEQUER DIVISION. VOL. I. 


1876 ence of opinion as to how much ought to be left to the jury in 
Rose these cases and how much the judge ouglit to take upon himself. 
Noi  Lbat question was determined by the Court of Error in favour of 
oe the jury. (1) But it being still disputed, the matter came before 
’ the House of Lords in Bridges v. North London Ry. Co. (2), where 
it was decided that the question whether what was reasonable was 
done either by the company or by the passenger, is mainly a 
question for the jury, and that, the matter being one in the 
common affairs of life, the judges are not the authorities to decide 
what is or is not reasonable. Then in the case of Robson v. North 
Eastern Ry. Co. (3), a judge, who certainly was as disposed as any 
judge could be to keep these matters in the hands of the judges, 
held that the question in that case was for the jury. That case 
was affirmed by this Court upon appeal (4), and it must now be 
taken that the decision of such questions is mainly for the jury, 
and very seldom for the judge. 


AMPHLETT, J.A. Iam of the same opinion. As I was one of 
the judges who decided the case of Robson v. North Hastern Ry. 
Co. (4), I have not much to add. Previously to Bridges’ Case (2), 
there had been a great difference of opinion among the judges as 
to whether, in a certain state of facts, negligence or not was a 
question for the judge or for the jury to decide; but the mode of 
dealing with such cases has now been settled by the decision of 
the House of Lords. The question came before the Court of 
Appeal in Robson v. North Eastern Ry. Co. (4), a case which more 
than covered this case, and the only real argument was whether 
the plaintiff here had acted unreasonably in getting out when, if 
she had remained, she might have been carried on. I entirely 
agree that the judgment of the Exchequer Division ought to be 
reversed. 


Judgment reversed, and entered for the plaintiff. 


Solicitors for plaintiff: Pattison, Wigg, & Co. 
Solicitors for defendants: Walliamson, Hill, & Co. 


(1) Cockle v. London & South Hast- (2) Law Rep. 7 H. L. 213. 
ern Ry. Co., Law Rep. 7 C. P. 321. (8) Law Rep. 10 Q. B. 271. 
(4) 2Q. B, D. 85. 
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[IN THE COURT OF APPEAL.] 


COHEN v,. THE SOUTH EASTERN RAILWAY COMPANY. 


Railway Company—Carriers by Steamer—Passenger’s Luggage— Conditions as 
to Non-liability—Railway and Canal Traffic Act, 1854 (17 & 18 Vict. ¢. 
31) s. T—Regulation of Railways Act, 1868 (31 & 32 Vict. c. 119) s. 16— 
Contract in one country to be performed in another, governed by which Law. 

Luggage carried for a passenger without extra charge is within s. 7 of the 
Railway and Canal Traffic Act, 1854, which enacts that a railway company 
“shall be liable for the loss of or injury to any horse, cattle, or other animals, 
or to any articles, goods, or things, in the receiving, forwarding, or delivering 
thereof, occasioned by the neglect of such company or its servants, notwithstand- 
ing any notice or condition made and given by such company in anywise limiting 
such lability ;” and the provisions of that section are extended, by s. 16 of the 

tegulation of Railways Act, 1868, to the traffic on board steamers belonging to or 
used by railway companies authorized to have and use them, 

Plaintiff was an English subject, and defendants were an English railway com- 
pany subject to the English statutes as to railways, and authorized to have and 
work steamers between Boulogne and Folkestone. Plaintiff took a ticket at an 
office of the defendants in Boulogne, for a through journey from Boulogne to 
iondon, by defendants’ steamer to Folkestone, and thence by their railway to 
London. On the ticket was: ‘‘ Hach passenger is allowed 120 lbs. of luggage 
free of charge.” ‘Ihe company is in no case responsible for luggage of the pas- 
senger travelling by this through ticket of greater value than 6/.” Plaintiff had 
a box with her, which was given in charge of defendants’ servants, and in transfer- 
ring it from the boat to the train it fell into the sea, owing to the negligence of 
defendants’ servants, and the contents were damaged to the amount of 73/.:— 

Held, affirming the judgment of the Exchequer Division, that, assuming the 
contract to be governed by English law, the condition on the ticket was void by 
reason of the above sections, and defendants were liable for the loss. 

Qucere, whether the contract was governed by English or French law, or partly 


by one and partly by the other. 
Stewart v. London and North Western Ly. Co. (8 H. & C. 185) overruled. 


SrEcIAL CasE stated in an action for damage to the personal 
luggage of the plaintiff's wife, while being carried by the defend- 
ants as a passenger from Boulogne to London. 

Plaintiff is a British subject domiciled in England. 

Defendants are a railway company incorporated by Acts of 
Parliament; by virtue of which they work a railway from Folke- 
stone to London; and they are authorized by other Acts to build, 
buy, or hire, and use and work steam-vessels between Boulogne in 
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France, and Folkestone, and by virtue of those Acts they own 
certain vessels, and are carriers by them of passengers and their 
luggage and other goods between the above ports. 

In April, 1875, plaintiff’s wife being about to return from a 
visit in France, her son, Mr. S. Cohen, who had been resident 
and carrying on business at Boulogne for rather more than a year, 
obtained for her, at her request, at the defendants’ office in 
Boulogne, and paid for a first-class ticket from Boulogne to 
London. On the ticket was printed the following :— 


“Fach passenger (Ist class) is allowed to take 120 lbs. of 
luggage free of charge. 

“The South Eastern Railway Company is not responsible for 
loss, or detention of, or injury to, luggage of the passenger travel- 
ling by this through ticket, except while the passenger is travel- 
ling by the South Eastern Railway Company’s trains or boats, 
and in this latter case only when the passenger complies with the 
bye-laws and regulations of the company, and in no case for 
luggage of greater value than 61.” 


Defendants do not offer passengers any alternative terms, other 
than the above, upon which their luggage may accompany them, 
and be carried in the same boat and train as themselves. 

Amongst Mrs. Cohen’s luggage was a box, which was given in 
charge to a servant of defendants to register it for London, which 
was accordingly done, and it was placed with the rest of the pas- 
sengers’ luggage on board the steamboat; and a registration ticket 
for it was given to Mr. 8. Cohen. 

On the arrival of the vessel at Folkestone, the box, while being 
transferred from boat to train, fell into the sea, owing to the neg- 
ligence of defendants’ servants, and the contents were damaged 
by sea-water to the amount of 737. 

The above statement of facts was submitted to a French 
avocat to act as arbitrator as to the French law, and he found: 
«That, according to the French law, and under the circumstances, 
the company is responsible for the injuries which have happened 
by their neglect and default to the plaintiff’s box. The conditions 
of non-liability printed on their ticket delivered cannot in any way 
relieve the company from the responsibility resting upon them.” 
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The question for the Court was whether the plaintiff was 
entitled to recover. , 

The Exchequer Division having already given judgment for the 
plaintiff on demurrers raising the same points (1), formal judg- 
ment was given in this case also for the plaintiff. 

The defendants appealed. 


Jan. 22, Feb. 9. Willis and Bremner for the defendants. 
[They argued, first, that the contract was governed by English 
law; on this point they cited Peninsular, &c., Co. v. Shand (2); 
Lloyd v. Gucbert (3) ; Robinson y. Bland. (4)] Secondly, assuming 
the contract to be governed by English law, the defendants are 
not liable. In the first place, it must not be assumed that, as 
regards passengers’ luggage, the defendants are common carriers; 
but if they were, this condition on the ticket would be a contract, 
and not a mere notice within the Carriers Act, 1 Wm. 4, c. 68: 
see Van Toll vy. South Eastern Ry. Co. (5), where it was held that 
the delivery of a ticket with a condition bound the person taking 
it. In Talley v. Great Western Ry. Co. (6) it was treated by 
Willes, J., in a considered judgment of the Court, as a moot point 
“whether the liability in respect of passengers’ luggage is as 
stringent as that in respect of the ordinary carriage of goods, and 
whether there be any larger obligation in respect of goods carried 
with passengers than in respect of the passengers themselves to 
whom they are accessory;” and the cases pro and contra are 
collected. It is to be observed that nothing was paid in respect 
of the plaintiffs luggage; and Lord Holt decided in two cases— 
Middleton v. Fowler (7), and Upshare vy. Acdee (8)—that the owner 
of a stage carriage was not responsible for luggage carried for a 
passenger gratuitously, though it might be otherwise if the luggage 
were paid for. 

[Meuuisu, L.J. Is not the sum paid as the fare of the pas- 
senger paid partly for the luggage he is allowed to carry with 
him ?] 


Gyeieex Ds 217, 223: (5) 12 CG. B. (NS.) 75; 81. LJ. 
(2) 8 Moo. P. ©. (N.S.) 272. (C.P.) 241. 

(3) Law Rep. 1 Q. B. 115. (6) Law Rep. 6 ©. P. 44, 50-51. 
(4) 2 Bur. 1077. (7) 1 Salk. 282. 


(8) Com. Rep. 25. 
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There can be no liability, except upon a separate payment. If 
the company were liable as common carriers, then this anomaly 
would follow, that if a passenger were killed and his luggage 
burnt by an accident, occurring without any want of care on the 
part of the company, the executors could maintain an action for 
the loss of the luggage, but not for the death. But, assuming the 
defendants to be prima facie under some liability, it is said on 
behalf of the plaintiff, and it was so decided on the demurrers in 
the Court of Exchequer, that the condition on the ticket does not 
protect the defendants, but is void by the joint effect of s. 7 of the 
Railway and Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), and 
s. 16 of the Regulation of Railways Act, 1868 (31 & 32 Vict. 
c. 119). (1) First, s. 7 does not extend to passengers’ luggage. 
By s. 1 “ traffic” includes passengers and their luggage; but s. 7 
does not contain the word “ traffic,” and there is no definition of 
“coods.” Passengers’ luggage is not received, forwarded, and 
delivered in the same way as goods or cattle are, and it was not 
intended to include such incongruous things in one enactment. 
Moreover, passengers’ luggage was not within the mischief intended 
to be remedied by the enactment, which was caused by such cases 
as Carr v. Lancashire and Yorkshire Ry. Co. (2) and Austin v. 
Manchester, &c., Ry. Co. (3) Zunz v. South Eastern Ry. Co. (4) 
and Macrow v. Great Western Ry. Co. (5) were cited for the 
plaintiff in the court below, but they neither of them decide that 
passengers’ luggage is within s. 7. On the other hand, Stewart v. 
London and North Western Ry. Co. (6) is a direct authority for 
the defendants that it is not within the section; for that case is 
really not distinguishable from the present; the fact that a pas- 
senger took a ticket by an excursion train, by which he was allowed 
to take a smaller amount of luggage with him free of extra charge 
than by an ordinary train, cannot make any difference in principle. 
Secondly, s. 16 of 31 and 32 Vict. c. 119, does not incorporate the 
whole of the previous Act, but only the first six sections, viz. 
those sections which apply to the equality of charges, &e. The 


(1) The sections are set out 1 Ex. (4) Law Rep. 4 Q. B. 589. 
ID, alte} vex, (5) Law Rep. 6 Q. B. 612. 
(2) TEX. 107 20 Lada (hixeZel. (6) 3 H. & C. 135; 33 L. J. (Ex.) 


(3) 100, B.454; 21L.J.(C.P.)179. 199. 
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first part of s. 16 shews this. The Irish case of Moore y. Midland 
Ry. Co. (1) was cited as an authority on this point for the plain- 
tiff, but that case has been since overruled by Doolan y. Midland 
Ry. Co. (2), and the latter case is a distinct and deliberate 
decision that s. 16 does not incorporate s. 7 of the former Act, so 
as to make the provisions of s. 7 applicable to a contract for the 
conveyance of goods by steamer. 
Bray, for the plaintiff, was not called upon. 


Metusu, L.J. Iam of opinion that the judgment of the Ex- 
chequer Division ought to be affirmed. 

The plaintiff's wife was a passenger who took a ticket at 
Boulogne, that is, her son went and got a ticket for her, to travel 
from Boulogne to London, via Folkestone, by the South Eastern 
Company’s steamer from Boulogne to Folkestone, and by their 
railway from Folkestone to London. There was a provision on 
the ticket which excluded the liability of the company for the 
loss of passengers’ luggage, if the value of the luggage exceeded a 
certain sum. This lady’s box, by the carelessness of the company’s 
servants, was dropped into Folkestone Harbour and the contents 
were greatly damaged. It was as clear a case of loss by careless- 
ness as a case could be, and the question is, whether the company 
is liable. 

The first question that arose was, by what law the case was to 
be governed. It was found by a French advocate,—and there is not 
the least doubt that the French law is so,—that by the law of 
France a carrier cannot protect himself from the consequences of 
his own negligence by putting on his ticket anything of that 
kind. Therefore, if the contract is to be governed by the law of 
France the plaintiff is entitled to succeed. But it was argued by 
the defendants’ counsel that it is not governed by the law of 
France. We have not heard the argument. on the other side, and 
therefore it would not be right that we should express any very 
confident opinion upon that point; and in fact it is not necessary 
to express any opinion whether the case is governed by the law of 
France or England. I confess for my own part that, the contract 
being made by an English passenger with an English railway 


(1) Ir. Rep. 8 C. L. 282. (2) Ir. Rep. 10 C. L. 47, 82. 
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company regulated by English law, I should have supposed that 
it ought to be governed by the law of England, and be taken as 
made with regard to the law of England. And the more so for 
this reason, that Parliament having passed Acts to regulate the 
traffic by both railways and steamboats, when the steamboats 
belong to the railway company, and there being certain clauses in 
those Acts for the protection of passengers, I should not be willing to 
think that the railway company could escape from the stringency 
of those Acts by having a booking-office in a foreign country, 
the object being to carry a variety of traffic which was intended 
to be regulated by Parliament by sea and by land. 

The question, however, that we propose to decide is not whether 
the law of England or France regulates the contract, but whether 
the Railway and Canal Traffic Acts extend to this particular case ; 
and I will assume in favour of the defendants that English law 
does apply generally to such a contract. Then the first question 
is, whether s. 7 of the Railway and Canal Traffic Act applies to 
passengers’ luggage. On the first occasion we heard a very elabo- 
rate argument to shew that it did not apply to passengers’ luggage ; 
and it was said that the contract for a passenger’s luggage was not 
a contract for the carriage of goods by a common carrier. In the 
cases cited (1) that very learned judge, Lord Holt, seems to have 
thought that a coachman who carried some luggage for a pas- 
senger by the coach, was a mere gratuitous bailee, and not only 
was not liable as a carrier, but was not liable to take that degree 
of care which a bailee for hire would have to take. It was said, 
and I think, very possibly, said correctly, that that might probably 
be explained by the modes of carriage which existed at the time of 
Lord Holt, with which we are very imperfectly acquainted. But 
I cannot doubt the least, when a railway passenger or steamboat 
passenger pays a certain sum to the company for the carriage of 
himself and his luggage, that his luggage is carried for reward just 
as much as.if he sent his goods by a goods train. You cannot 
settle the precise sum paid respectively for the carriage of the 
passenger and for the carriage of the luggage. But as the pas- 
senger was entitled for the fare he paid to carry a certain amount 


(1) See Middleton v. Fowler (1 Salk. 282), and Upshare v. Aidee (Com. 
Xep. 25). 
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of luggage, it seems to me absurd to say that the company are 
gratuitous bailees; and if they are not gratuitous bailees, it neccs- 
sarily follows that they must be liable for the loss by carelessness. 
Whether they are common carriers subject to the liabilities in 
respect of carrying passenger traffic, I do not think it necessary to 
determine; but upon the authorities cited to us upon the first 
occasion, it seems to me that they are subject to the liabilities of 
common carriers for the loss of passengers’ luggage; but, at any 
rate, whether they are liable as common carriers or not, they are 
liable for the loss of passengers’ luggage caused by their own or 
their servants’ negligence. 

Then the question is this: does s. 7 of the Railway and Canal 
Traffic Act apply? It is this: “Every such company shall be 
liable for the loss of or for injury done to any horses, cattle, or 
other animals, or to any articles, goods, or things, in the receiving, 
forwarding or delivering thereof, occasioned by the neglect or 
default of such company or its servants, notwithstanding any 
notice, condition, or declaration made and given by such company 
contrary thereto, or in anywise limiting such liability.” It seems 
to me that passengers’ luggage comes within the plain words of 
that section. It is said that passengers’ luggage is not “articles, 
goods, or things ;” but it seems to me passengers’ luggage must be 
articles, goods, or things, and come within those plain words; and 
it is not because in other sections of the Act, or, possibly, in some 
other Act, the legislature may have used the word “luggage ” 
when they intended to speak of the luggage of a passenger, that it 
can be said that the words “articles, goods, or things” are not 
sufficient in their generality to include passengers’ luggage. They 
are clearly sufficient. Then is not passengers’ luggage “ articles, 
goods, or things received, forwarded, or delivered” by the com- 
pany or its servants? ‘The passenger delivers his luggage to 
the company’s servants, and therefore they receive it; and they 
carry it to the place where the passenger wishes to arrive, and 
when he arrives at his destination the luggage is delivered to him 
again. Therefore they do for reward enter into a contract to 
receive, and forward, and deliver that luggage; and it seems to 
me that it comes within the plain words. And it not only comes 
within the words, but it comes within the mischief which the Act 
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contemplated ; because, it is obyious that if the company choose to 
insert at the back of their ticket some regulation that they will 
not be answerable for the loss of passengers’ luggage by themselves 
or their agents, it comes within the mischief which the Act con- 
templated. The passenger has no remedy, unless he gives up his 
journey altogether; he has no choice. ‘lherefore it comes within 
the mischief, and the Act says the company shall not put un- 
reasonable conditions of that kind upon persons who have no 
power to resist. Therefore it comes directly within the words, 
and directly within the mischief; and s. 7 ought to be construed 
to include passengers’ luggage. 

Then the next question is, whether 31 & 32 Vict. c. 119, s. 16, 
includes that provision of the Railway and Canal ‘Traffic Act so as 
to apply it not only to the carriage by railway, but to carriage 
by steamer. It seems to me that this is a still plainer question, 
except for the doubt thrown upon it by the Irish case. (1) But 
the words are so clear that there can be no doubt about it: “The 
provisions of the Railway and Canal Traffic Act, 1854, so far as the 
same are applicable, shall extend to the steam vessels and to the 
traffic carried on thereby.” Those words in their plain and natural 
meaning incorporate s. 7,as well as every other section of the Act. 
Then why should it be excepted? The only reason is that this 
clause is not contained in a separate section by itself, but is con- 
tained at the end of s. 16; and therefore it is said that it is to be 
confined to the subject-matter to which the previous parts of 
s. 16 relate. JI am not aware that there is any such rule of con- 
struction of an Act of Parliament. If some absurdity or incon- 
venience followed from holding it to apply to the whole Act, 
it might be reasonable to confine the incorporation to clauses 
relating to some particular subject-matter; but if there is no in- 
convenience from holding that the incorporation includes s. 7 as 
well as the other sections, we ought to hold that it does. For 
my own part, so far from thinking there is any inconvenience, I 
think the direct contrary; because, inasmuch as the passenger 
takes one ticket, and the company enters into one bargain for the 
carriage both by railway and by steamboat, it would be most in- 
convenient that the company should be at liberty to put conditions 

(1) Doolan v. Midland Ry. Co., Ir. Rep. 10 C. L. 47. 
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of this kind qua the steamboat, and not be able to put conditions 
qua the railway. ‘The consequence would be that, if a passenger 
started and delivered his luggage to the railway company, and 
then arrived at the end of the journey and the luggage was not 
forthcoming, and nobody knew where it was lost, he would not be 
able to recover, because he could not prove whether it was lost 
during the railway passage or whether it was lost during the sea 
passage. Nothing can be more convenient, as it appears to me, 
than that the section should apply to both. 

Then, it may be observed, the legislature foresaw that injustice 
might be done to the company in respect of carriage by sea; they 
are liable to accidents and losses by the dangers of the sea to 
which they are not liable by land, and if they were subject to a 
carrier’s liability for loss of luggage, which we assume they would 
be, it would be hard upon them ; therefore the legislature has ex- 
pressly provided for that by another clause; they can, by putting 
up a notice in the office, save and protect themselves against those 
extraordinary liabilities against which parties protect themselves 
by the ordinary bill of lading, that is, against losses by the 
dangers of the sea, &c. (1) ‘Therefore they can protect them- 
selves from losses by the dangers of the seas; but having so 
treated the liability by sea, the legislature says that they shall 
not be subject to the same rule when they carry by railway, and 
they cannot put unreasonable conditions upon a passenger which 
shall prevent the passenger recovering for the loss of his luggage. 

In my opinion, therefore, assuming in favour of the defendants 
that this case is to be decided according to the law of England, 
the judgment of the Court below is perfectly right and ought to 
be affirmed. 


Baceauay, J.A. If this contract is to be construed according 
to the law of France it is admitted that the plaintiff is entitled to 
recover from the defendants in respect of the subject-matter of the 
action. As to whether it should be construed according to the law 
of France or England I desire not to express any decided opinion, 
though it appears to me, as at present advised, that there is much 
to be said in favour of it being construed according to the law of 


(1) Sect. 14 of 81 & 32 Vict. c. 119. 
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France. This case has been argued upon the assumption that it 
is to be construed according to the law of Bngland, and I entirely 
assent to the observations of the Lord Justice in that view of the 
case. I agree in the conclusion at which he has arrived as to the 
liability of the company in respect of the subject-matter of the 
action, and I assent entirely to the observations he has made, and 
the reasons assigned. I do not think it necessary in that view of 
the case to add anything to what he has said. 


Brett, J.A. If we had thought ourselves bound to hold that 
there was a difference between the English law and the French 
law, I foresaw some considerable difficulty in determining whether 
such a contract was a French or an English one; not so much in 
this case as in cases which it is obvious must arise every day. In 
this case the ticket is taken at Boulogne, and all that has to be 
done is to be performed on an English steamer and on an English 
railway. But in cases which occur every day, the ticket is taken 
in Paris, and the first part of the journey is performed on a 
French railway ; the ticket is taken in Paris at an office, as every- 
body knows, held by the South Eastern Company, and on the head 
of the ticket, like this we have now before us, is South Eastern 
Railway Company; therefore, the first part of the journey is 
performed under a contract made between the South Hastern 
Company in Paris and an Englishman; but the first part of the 
journey is to be carried out and performed on a French railway, 
and the two following parts on an English steamer and on an 
English railway respectively ; and unless you could say that the 
three were entirely separate contracts, we should be called upon 
to say what law was to govern the first part of the journey, and 
whether that first part of the journey was to be ruled by the 
French law, and the other two by the English law. I, therefore, 
should find considerable difficulty in saying whether the contract 
as to the first part of the journey was to be considered as a 
French contract or an English one. However, it seems imma- 
terial to consider that question, inasmuch as we are about to 
hold that the law of England and France as to the matter now 
before us is precisely the same. If you take the contract to be 
a French one as a whole, then it seems obvious that the com- 
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pany could not do what they have tried to do by this ticket. I 


am inclined to think that the contract is an English one; but 


whether that part of it which has to be performed in France must, 
in strictness, be said to be performed according to French law, I 
know not. At all events, I should say that this particular con- 
tract is an English contract to be performed according to the 
English law. 

If that is so, then comes the question whether, first of all, the 
case 1s within s. 7 of the Railway and Canal Traffic Act. To 
say that a passenger’s luggage is in any sense part of a pas- 
senger himself, seems to be absurd, and to say that a passenger’s 
luggage is not “articles, goods, or things,” seems to be equally 
absurd. To say that a company do not receive a passenger’s 
luggage in a different way from that in which they receive the 
passenger himself, seems to me to shut one’s eyes to what goes on 
before one’s eyes every day. If you go to Charing Cross Station 
you know very well that you yourself will be put in one part of the 
train, and you will not be allowed to take your luggage with you. 
If you proposed to take your luggage with you, they would tell you 
you shall not. They take your luggage from you, and they give 
you not only a ticket to represent yourself but a ticket with a 
different number to represent your luggage; they take your 
luggage away if you book it through, and they tell you you are 
not to have it until you get to the other end, and you shall not 
have it then unless you can shew the ticket with the number on 
it they have given to you. Therefore, they do receive the pas- 
senger’s luggage; they undertake to deliver it at the other end, 
and they carry it in the meanwhile, It is an article or a thing 
of which they have taken charge, which they undertake to carry, 
and for the carriage of which they make you pay. Therefore, it 
seems to me impossible to say that it is not within the very words 

of this s. 7. 
| Then, if it is within the words of s. 7 whilst on the railway, 
comes the question whether it is not to be under the same rule 
whilst it is on board the steamer. I entirely agree with the Lord 
Justice that it is not possible to say that those words of s. 16 of 
the other Act do not incorporate the whole of this s. 7, and make 
it applicable to the carriage on board the steamer. 
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Against this decision there are two cases, and one is a case in 
the Irish Court of Exchequer Chamber: Doolan v. Midland 
Ry. Co. (1) I do not recollect exactly how far that case decided 
the present point. If it is a decision contrary to our present judg- 
ment, then I can only say with deference I do not agree with it. 
We are bound here to act upon our own view, and we must act 
here in the way I have explained. Then there is another case of 
Stewart vy. London and North Western Ry. Co. (2) in England, 
which is said to be a direct authority in favour of the defendants. 
That was the case of an excursion train, and Baron Bramwell, in 
the Court below, feeling that he must not overrule a case in a 
Court of co-ordinate jurisdiction, went through the other process, 
which is never very difficult to an ingenious mind, that is, where 
you do not like acase and must not overrule it, you distinguish it. 
That process he performed with his usual skill. But, sitting here, 
I do not think one is bound to undertake that task. I think one 
may fairly say at once that one does not agree with Stewart v. 
London and North Western Ry. Co. (2) I cannot see any difference 
between that case and this, although in that case it was an excur- 
sion train. If a railway company choose to take a man’s luggage 
away from him and take it in charge themselves, it seems to me 
it is no less an article or thing carried by the railway because the 
train is an excursion train. JI, therefore, with great deference, do 
not agree with that case, and think it ought to be overruled. 


Judgment affirmed. 


Solicitor for plaintiff: H. J. Coburn. 
Solicitor for defendants: W. R. Stevens. 


(1) Ir. Rep. 10 C. L. 47. (@)y Biswas leis SB) Ih, dis Gee iey), 


VOI. TI. EXCHEQUER DIVISION. 265 


GARY Ve ERY. 


Cheque—Post-dated Cheque to Bearer—Knowledge of Holder— Admissibility in 
Evidence—Stamp Act, 1870 (83 & 84 Vict. c. 97), ss. 17, 48, 54. 


A stamped cheque payable to bearer, but post dated, is admissible in evidence 
in an action brought, after the date of the cheque, by the holder, although he took 
with knowledge of the post dating, since, under the Stamp Act, 1870, the test of 
admissibility is whether the instrument appears, when tendered in evidence, to 
be sufficiently stamped. 


1877 
Jan, 27. 


THIS was an action in the county court of Westminster. 

The plaintiff sued as holder of a cheque for 202. 10s., drawn by 
the defendant, and made payable to bearer. The cheque was 
drawn in the month of May, 1876, but dated the 10th of July, 
1876. Between these dates it came into the possession of the 
plaintiff as holder for value, and he consequently took it with 
knowledge that it was post dated. The cheque, which bore a 
penny stamp, was presented after the 10th of July, but not paid, 
and this action was then brought. 

The judge of the county court was of opinion that the cheque 
was invalid and could not be received in evidence, and he there- 
fore entered a verdict for the defendant, but gave the plaintiff 
leave to move to enter the verdict for the amount of the claim. 

A rule was obtained accordingly, against which 


Tatlock shewed cause. The document is not sufficiently stamped. 
By the Stamp Act, 1870 (83 & 34 Vict. c. 97), s. 48, “bill of 
exchange” includes “ cheque,” and the stamp on a bill of ex- 
change payable on demand is, by the schedule to the Act, a penny. 
But this being post dated was not payable on demand, and was 
liable to an ad valorem stamp as a bill of exchange. Without 
that stamp, under ss. 17, 54 (1), it cannot be given in evidence or 


(1) By 33 & 34 Vict. «97, s.17, ceedings, be pleaded or given in evi- 


“Save and except as aforesaid, no in- 
strument executed in any part of the 
United Kingdom, or relating, where- 
goever executed, to any property situ- 
ate, or to any matter or thing done or 
to be done in any part of the United 


Kingdom, shall, except in criminal pro- . 


dence, or admitted to be good, useful, 
or available in law or equity, unless it 
is duly stamped in accordance with the 
law in force at the time when it was 
first executed.” 

By s. 54, “‘ Every person who issues, 
indorses, transfers, negotiates, presents 
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made available inany way. [He referred to Whistler v. Forster (1) ; 
Bull vy. O'Sullivan (2); Austin v. Bunyard (8) ; Forster v. Mack- 
reth. (4)| 

Geary, in support of the rule. The only objections to a post- 
dated cheque are statutory. All the Acts prior to the Stamp Act, 
1870, have been repealed, and that Act contains nothing to affect 
the validity of such a cheque. 

[Creaspy, B. I cannot doubt that if the cheque had been 
taken without notice after the day on which it is dated it would 
have been valid. The question you have to consider is raised by 
Blackburn, J., in Austin v. Bunyard (8), whether notice makes a 
difference. | 

Even if at the time that case was decided the cheque would 
have been invalid, it is not so now. <A post-dated cheque to 
“order” is valid, though taken with knowledge: Hmanuel v. 
Robarts (5); and no sound distinction can be drawn on this point 
between a cheque payable to “order” and one to “bearer.” 


Cur. adv. vule. 


Jan. 30. The judgment of the Court was read by 


CuEassy, B. This case was argued before my Brother Pollock 
and myself. The only question is, whether a cheque payable to 
bearer, which was, in fact, post dated to the knowledge of the 
person receiving it, and suing upon it, was receivable in evidence. 
The Stamp Act now in force is 33 & 34 Vict.c. 97, most of the 
earlier Acts, including s. 13 of 55 Geo. 3, c. 184, by which the 
question raised by this case was formerly affected, being repealed 
by 33 & 34 Vict. c. 99. 

By s.17 of 33 & 34 Vict. c. 97, no document which is not pro- 


for payment, or pays, any bill of ex- 
change or promissory note liable to 
duty and not being duly stamped, shall 
forfeit the sum of 10/., and the person 
who takes or receives from any other 
person any such bill or note, not being 
duly stamped, either in payment, or as 
a security, or by purchase or otherwise, 
shall not be entitled to recover thereon, 


or to make the same available to any 
purpose whatever.” 

(1) 14 C. B. CNS.) 248; 82 L. J. 
(C.P.) 161. 

(2) Law Rep. 6 Q. B. 209. 

(3) 6B. & 8, 687; 84 L. J. (Q.B.) 
217. 

(4) Law Rep. 2 Ex. 163. 

(5) 9B. & 8. 121. 
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perly stamped is receivable in evidence; and by s. 54 a person 


who receives a bill of exchange not duly stamped, cannot recover 
upon it or make it available for any purpose whatever. 

The term “bill of exchange” includes a cheque (s. 48); and by 
the statute a bill of exchange payable on demand is liable to a 
duty of 1d. 

The question, therefore, is, whether, if upon the face of the 
instrument the stamp is sufficient, as was the case here, since the 
cheque, at the time of the trial, was payable on demand, it cannot 
be used in evidence, because, in fact, when it was given, being 
post dated, it was not then payable. We think this case is con- 
cluded by authority, and that in considering whether the stamp 
is sufficient we must look at the instrument itself alone. The 
authorities are, Williams v. Jarrett (1); Whistler v. Forster (2); 
Austin vy. Bunyard. (3) 

Any other conclusion would have introduced the greatest diffi- 
culty in the administration of justice, and before a judge could 
determine whether the stamp was sufficient, the trial would be 
interrupted by collateral inquiries as to facts accompanying the 
giving of the instrument. What the Act requires is that a par- 
ticular instrument, which means the paper with certain things 
written upon it, shall have a particular stamp applicable to that 
instrument, and not to that instrument coupled with other cir- 
cumstances. 

The only reason for reserving our judgment in a case otherwise 
so clear was the concluding sentence in the judgment of Black- 
burn, J., in Austin v. Bunyard (3), in which he intimates an 
opinion that probably the knowledge of the person that a cheque 
was post dated when he took it might make a difference. But 
this would not shew that the instrument itself was improperly 
stamped, but that a different instrument ought to have been 
drawn with a different stamp. The consideration that the revenue 
might be defrauded by what was done has nothing to do with the 
admissibility of the instrument. Legislation might prevent this, 
but such legislation, if directed to admissibility of the instru- 


(1) 5 B, & Ad. 82. (3) 6 B. & &. 687; 34L. J. (QB) 
(2) 140. B. (NS.) 248; 82 L. J. 217. 
(C.P.) 161. 
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ment, would cause great inconvenience. The authorities are also 
decisive upon this view of the case. [See those already referred 
to, and Emanuel v. Robarts. (1)] 

This rule will, therefore, be made absolute, and with costs. 


Rule absolute. 


Solicitors for plaintiff: Darley & Cumberland. 
Solicitor for defendant: H. Wickens. 


MONCK wv, HILTON. 
Rogue and Vugabond—Spiritualism—Palmistry or Otherwise—5 Geo. 4, 
c. 83, s. 4. 


The appellant was convicted by justices under 5 Geo. 4, c. 83, s. 4, which makes 
punishable as a rogue and vagabond “every person .. . using any subtle craft, 
means, or device by palmistry or otherwise to deceive and impose on ary of 
His Majesty’s subjects.” In a case stated for this Court, the justices found as a 
fact that the appellant attempted to deceive and impose upon certain persons by 
falsely pretending to have the supernatural faculty of obtaining from invisible 
agents and the spirits of the dead answers, messages, and manifestations of power, 
namely, noises, raps, and the winding up of a musical box :— 

Feld, that the means used by the appellant came within the words “ by 
palmistry or otherwise,” and that the conviction was right. 


CASE stated by justices under 20 & 21 Vict. c. 48, 

1. At a petty sessions for the borough of Huddersfield, in the 
county of York, on the 11th of November, 1876, Francis Ward 
Monck, the appellant, was charged by the respondent, under s. 4 
of 5 Geo. 4, c. 83, with having, on the 23rd of October, 1876, at 
Huddersfield, unlawfully used certain subtle craft, means, and 
devices, by palmistry and otherwise, to deceive and impose on 
certain of Her Majesty’s subjects, to wit, Hepplestone, Bedford, 
Lodge, and others, contrary to the statute. The charge was heard, 
and the appellant was convicted of the said offence and adjudged, 
as a rogue and vagabond, to be committed to the House of Correc- 
tion at Wakefield to hard labour for three calendar months. 

2. Upon the hearing it was proved, on the part of the respon- 
dent, and found as a fact that the appellant had agreed with one 


(1) 9B. & S, 121, 
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Hepplestone, at the request of the latter, to give two spiritualistic 
séances at Hepplestone’s residence, in Huddersfield, for two pounds 
each ; that, in pursuance of this agreement, the appellant held 
two séances at Hepplestone’s residence on the 22nd and 28rd of 
October, 1876. At the latter of such séances, in respect of which 
no money was paid, Hepplestone, Lodge, and others were present, 
and were directed by the appellant to place their hands upon the 
table around which they were seated, and their feet under their 
chairs, after which he said, “ We spiritualists have to be very 
guarded in consequence of the Slade case. Some call it psychic 
force, some animal magnetism, some legerdemain, some conjuring, 
some one thing, and some another. I call it spiritualism; but you 
must judge for yourselves.” There was no light in the room 
except that given by a single gas jet, and, during what were 
termed the “ manifestations ” the gas was turned almost out. The 
alleged “ manifestations” were the following :— 

(a.) Raps were heard under the table, whereupon the appellant 
said, “They are soon here to-night, the conditions are very 
favourable.” 

(b.) The appellant placed a small tambourine upon a musical 
instrument called ‘“ Fairy Bells,” and then put it on the table at 
a little distance from himself. The instrument was then observed 
to move towards the appellant, who inquired whether the company 
had seen it move, whereupon one of them asked him to request 
the spirit to move it in the opposite direction, to which the appel- 
lant replied, “ We had better take the manifestations exactly as 
they come,” and that it could not be done. He was asked “ Why ?” 
and he answered, “ I don’t know how it is done.” 

(c.) A small musical box was handed round to the company, 
who examined it. It was then placed by the appellant about half 
a yard in front of himself on the table. He said the spirits were 
able to play it. He then placed a wooden box over it, and invited 
the company to ask it questions, and said that one sound would 
signify “No,” and three sounds “Yes.” Some questions were 
asked and certain sounds were heard, but these sounds occasion- 
ally were as many as five or six ata time. One of the company 
directed the appellant’s attention to the fact that the musical box, 
which had been placed under the wooden box, was not wound up, 
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whereupon the appellant said that the spirits could not only play, 
but wind it up. ‘ 

(d.) A hand appeared above the table immediately on the left 
side of the appellant, who put the tambourine to it, and the fingers 
of the hand tapped it. The fingers did not move separately. The 
hand was not like a human hand, but like a wax hand which had 
been rubbed with oil and phosphorus. After a short time the 
hand disappeared before the table. One of the witnesses was of 
opinion that the hand was like one of the kid-glove hands found 
in the appellant’s possession. 

(e.) Two or three slates were placed by the appellant upon the 
table. He said they would receive messages from departed spirits. 
A small piece of pencil was placed by him upon one of the slates. 
He took hold of one corner of the slate, and a lady took hold 
of another corner of it. It was then held under the table, and 
whilst it was there the lady remarked that she felt a great 
pressure upon it. One of the company asked for a message from 
some departed one. After the slate had been held under the table 
about a couple of minutes, it was brought forth and was found to 
contain, in very crabbed, singular writing, the words, “Oh! for a 
Lodge in some vast wilderness.” Another message was then asked 
for, and the appellant and the same lady again held the slate under 
the table. The lady remarked that she felt a warm hand, where- 
upon the appellant said, “ Well, you’re sure it’s not my hand ?” 
She replied, “No, I am not.” When the slate was again pro- 
duced there was a button upon it, and the following message, 
“Good night, Philemon, Saml.,” the appellant having previously 
stated that his spirit-guide was Samuel Wheeler. It was proved 
that a scratching on the slate was heard at the same time that the 
lady felt a warm hand against her own. The button above men- 
tioned was taken off the lady’s dress ; she stated that it was pulled 
from her dress rather violently. 

(f.) One of the notes of the piano which was in the room 
sounded. A lady was then asked by the appellant to sit on the 
lid of the piano. She did so, and the same note sounded. It was 
proved that the appellant was close to the piano at the time. Lodge 
then asked the appellant if the spirit would play some other note. 
The appellant stamped; whereupon Lodge asked, “ That’s you, 
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doctor, isn’t it?” And he said, “ Yes.” Lodge then asked, “ Will 
you kindly play a note lower?” Then came another stamp with 
the appellant’s foot, which signified “ No.” 

3. Whilst these manifestations were being produced there were 
two boxes in the room belonging to the appellant. When the 
manifestations were concluded Lodge asked to be allowed to search 
the appellant, who declined, and eventually ran away and escaped 
out of the house. He left certain boxes, which were subsequently 
examined, and in them were found, amongst other things, kid-glove 
hands, stuffed and having elastic attached to them, linen with faces 
faintly sketched upon it, white gauze, thread, thin wire, a number 
of slates and pencils, a musical box, a musical album, and a long 
rod divisible into small lengths. 

4. lt was proved, on behalf of the appellant, that he had had 
rooms at a certain house in Bristol for the last four years; that 
articles similar to some of those found in his possession had been 
openly used by him in his public lectures, shewing how conjurers 
produced manifestations similar to those of spiritualism. It was 
contended on the part of the appellant that the Vagrant Act was 
intended to apply to gipsies and other wandering and homeless 
vagabonds, and that this was no offence within the meaning of 
s. 4 of 5 Geo. 4, c. 83, and the case of Johnson v. Fenner (1) was 
cited in support of this view. 

The justices, however, being of opinion that the evidence brought 
the case within the operation of s. 4, gave their determination 
against the appellant. 

The question of law arising on the above statement for the 
opinion of the Court, therefore, is, whether the justices were correct 
in their view of the law that the appellant was a rogue and vaga- 
bond within the meaning of s. 4 of 5 Geo. 4, c. 83, he having, in 
their opinion, upon the evidence before them, attempted to deceive 
and impose upon Her Majesty’s subjects by using subtle craft, 
means, and devices. 

If the Court should be of opinion that the conviction was legally 
and properly made, and the appellant is liable as aforesaid, then 
the conviction is to stand; otherwise the conviction is to be 
quashed. 

(1) 33.5. P. 740. 
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Jan. 29. H. Matthews, Q.C. (Lockwood with him), for the appel- 
lant. The justices have found, as a fact, that the appellant 
attempted to deceive by using subtle craft, &c., omitting the all- 
important words “by palmistry or otherwise.” The appellant 
waives any technical objection, and only desires to raise the ques- 
tion whether the case as stated, and the facts as found, will pro- 
perly support a conviction under 5 Geo. 4, c. 83, s.4.(1) The 
appellant’s performances were not “ palmistry ” which, as defined 
by Cowel’s Law Dictionary, is “‘a kind of divination practised by 
looking upon the lines and marks of the fingers and hands. This 
was practised by the Egyptians mentioned in the statute (1 Ph. & M. 
c. 4), and there misprinted palmystry.” Other dictionaries give 
similar definitions. The words “or otherwise” must mean “or 
other acts of the same kind as palmistry,” according to the well- 
known rule of construction that ‘‘ where a particular class of per- 
sons or things is spoken of, and general words follow, the class first 
mentioned is to be taken as the most comprehensive, and the 
general words treated as referring to matters ejusdem generis with 
such class :” Broom’s Leg. Max. oth ed. p. 651, and the cases there 
cited. 

[Pontock, B., referred to Watson v. Martin (2), where it was 
held that persons tossing halfpence and betting on “heads” or 
“tails,” were not playing or betting. . . . at or with any table or 
instrument of gaming, at any game, or pretended game of chance,” 
within 5 Geo. 4, c. 83, s. 4.] 

The words “or otherwise” would include such arts as physi- 
ognomy, chiromancy, and perhaps, rhabdomancy, i.e., divination by 
a rod or wand: see Sir IT. Brown’s Pseudodoxia Epidemica, or 
Vulgar Errors, bk. 5, ch. 23, p. 316 (ed. 1672). The question is 
concluded by the only authority on the present words, viz., John- 


(1) By that section, “ Every person 
.... pretending or professing to tell 
fortunes or using any subtle craft, 
means, or device by palmistry or other- 
wise to deceive and impose on any of 
his Majesty’s subjects . . . shall be 
deemed a rogue and vagabond within 
the true intent and meaning of this 
Act; and it shall be lawful for any 


Justice of the peace to commit such, 
offender (being thereof convicted before 
him by the confession of such offender 
or by the evidence on oath of one or 
more credible witness or witnesses) to 
the house of correction, there to be 
kept to hard labour for any time not 
exceeding three calendar months. . . .” 
(2) 34 L. J. (M.C.) 50. 
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son v. Fenner (1), where a man exhibited bags containing what 
were apparently silver half-crowns, and sold them for 1s. each, the 
bags really holding only halfpence, and it was held by Cock- 
burn, C.J., Mellor and Hannen, JJ., that this case was not within 
s. 4. The 5 Geo. 4, c. 83, is the last of a series of statutes directed, 
not against such practices as the appellant’s, but against vagrancy, 
and primarily against the Egyptians: see 22 Hen. 8,c.10; 1& 
2 Ph. & M.c. 4; 5 Eliz. c. 20; and 17 Geo. 2, c. 5, 8.2, which was 
aimed against “all persons pretending to be gipsies, or wandering 
in the habit or form of Egyptians, or pretending to have skill in 
physiognomy, palmistry, or like crafty science, or pretending to 
tell fortunes, or using any subtil craft to deceive and impose on 
any of His Majesty’s subjects.” Those words were altered in 
3 Geo. 4, c. 40, s. 3, and the latter again by the present statute 
5 Geo. 4, c. 83, s. 4, the former statutes being all repealed. None 
of these deal with conjuration, witchcraft, sorcery, or the calling 
up of evil spirits. Such offences are punishable under a different 
series of statutes: 33 Hen. 8, c. 8; 1 Edw. 6, c. 12; 5 Eliz. c.16; 
1 Jac. 1, ¢ 12; 9 Geo. 2, c. 5, ss. 3, 4. Ind Co. Inst. c. 6, p. 43, 
“Felony by conjuration, witchcraft, sorcery, or inchantment” is 
fully discussed. See also Lilly’s Life of Himself, ed. 1774, p. 107, 
with an account of his own trial for astrology, and Cowel’s Law 
Dictionary, as to the distinction between conjuration and witch- 
eraft. Since the last of that series, 9 Geo. 2, c. 5, is still in force, 
and the appellant might have been convicted under it, the 
legislature cannot have intended to create an additional punish- 
ment by the Vagrant Act, 5 Geo. 4, c. 83, which was aimed against 
the wandering and homeless, and is not applicable to a man who 
has, like the appellant, lived for four years in the same house. 
Secondly, the justices took a wrong view of the facts. The appel- 
lant pretended nothing, but desired the spectators to judge for 
themselves. 

Poland, for the respondent. In the appellant’s construction, the 
word “ otherwise” means “in the same way,” or has no meaning 
at all. But some meaning must be given to the word “other”: 
see Bows v. Fenwick (2), and the clause is manifestly aimed, not at 
any definite class of impostors, but at all who craftily deceive 

(1) 33 J. P. 740. (2) Law Rep. 9 C. P. 339, 
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simple people by fortune-telling, or by pretending to have super- 
human knowledge or power. his is the essence of the offence, 
and within this the appellant comes. It is no answer to this to 
say that the offence is indictable under another statute, for many 
of the offences punishable under the Vagrant Act are undoubtedly 
indictable under other statutes. “Palmistry” is used by good 
writers in the sense of a trick with the hand: see Worcester’s 
Dictionary ; Addison, in the Spectator (vol. ii. No. 180), humorously 
speaks of pocket-picking by beggars as “a kind of palmistry at 
which this race of vermin are very dexterous.” To “palm” means. 
to trick. 


Matthews, Q.C., replied. 
Cur. adv. vult. 


Feb. 6. The following judgments were read :— 


Cieassy, B. It is first necessary to consider what the exact 
question for our determination is. This must be clearly under- 
stood, as there appeared at first to be a difficulty, though of a 
technical nature, from the terms in which the magistrates had 
found the facts, and if they had only found that the defendant used 
artful devices with intent to deceive without themselves forming 
any conclusion as to the means used, there would have been an ob- 
jection to the case coming before us on appeal. But it is to be 
taken, and the words properly bear that meaning, that the magis- 
trates have found that the means set forth in the case were the 
means used, and to which their express finding applies. 

The question, then, before us arises in this way. The magis- 
trates have found as a fact that the appellant used subtle craft, 
means, and devices, by the means stated, to deceive and defraud 
Her Majesty’s subjects. They have also found as a conclusion of 
law that the means used bring the case within the statute, and they 
then ask our opinion upon the correctness of this conclusion upon 
the matter of law—whether the findings of fact bring the case 
within the statute. We have nothing to do with the correctness 
of the conclusions of fact arrived at by the magistrates. They can 
only ask our opinion upon matters of law, and we must take the 
conclusions of fact as found by them. It is right to add, in order 
to prevent misapprehension, that there was overwhelming evidence 
to warrant their conclusions. 
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Now as regards the act of the defendant and the means used 
by him. We are not called upon to express any opinion upon the 
subject of spiritualism generally—whether there does exist any 
real power in a medium (as he is called) of the nature set up, or 
whether its existence is a mere delusion. Such asubject would be 
a very improper one for argument and decision in a court of law. 
But it does not arise in the present case, because we have it found 
asa fact that the appellant was an impostor in pretending to make 
use of it. The only question, then, is, whether in this particular 
case the means used by the appellant are within the words “palmis- 
try or otherwise” in the Act in question. We must first see what 
the means used were. There is a séance for which he is to 
receive 27. He calls himself a spiritualist; the room is darkened; 
raps are heard, and he says, “‘They are soon here to night, the 
conditions are very favourable.” ‘They then go through the per- 
formances described in paragraph 2, and it is sufficient to say that 
he pretends to exercise the peculiar and supernatural power of 
obtaining answers and manifestations of power from invisible agents, 
or “ spirits,” as he calls them. 

We have to determine whether this brings the case within 
the 4th section of 5 Geo. 4, c. 88. That section enumerates a 
great number of offences which make a person liable to be punished 
as a rogue and vagabond. And the second of the enumerations is 
as follows :—‘“ Every person pretending or professing to tell for- 
tunes, or using any subtle craft, means, or device by palmistry or 
otherwise to deceive and impose on any of His Majesty’s sub- 
jects.” The appellant could not properly be regarded as a person 
professing to tell fortunes, and was not so charged, and the argu- 
ment before us was that the words “ palmistry or otherwise ” must 
be read as pointing to palmistry which, it was said, was well known 


to signify forming conclusions from the lines of the hands, and , 


' other similar pretensions, such as physiognomy, &c. 

It was first contended, and I think with success, that the Act of 
Parliament could not be read as if the words “ by palmistry or other- 
wise” were omitted altogether, so as to make it apply to all subtle 
devices used to deceive and impose on Her Majesty’s subjects. 
Some effect must always be given to all the words in a statute 
creating an offence. But it was further contended that the words 
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“or otherwise ” following a particular word, “ palmistry,’ must be 
read as haying reference to arts or pretensions of the same descrip- 
tion as palmistry, according to a general rule of construction 
limiting the effect of general words following a particular descrip- 
tion. As to the general rule, no authority was necessary, but a 
case was referred to in which the Court of Queen’s Bench, in con- 
struing the statute and section in question, held that the words “ or 
otherwise” must have a limited signification, and were not ap- 
plicable to the case of a man wagering with people upon tricks of 
sleight of hand, and so deceiving and defrauding them. The case is 
Johnson v. Fenner. (1) 

In such a case no peculiar power is pretended like telling 
fortunes, or palmistry, to impose upon the credulous, but a great 
skill of manipulation and sleight of hand, and persons are found 
confident enough to back their eyesight against the skill and 
dexterity of the performer. This is so different an act from the 
acts particularised in the clause that a Court would properly hold 
that you could not apply general words to so very different a thing. 
But in the present case we are dealing with an impostor exer- 
cising a power by a pretended intercourse with the invisible world, 
a peculiar power belonging to himself. In construing the clause 
in question we are entitled to consider the whole of it. We 
are not construing such words as “palmistry and any other art” 
standing by themselves, a case to which the argument used would 
more closely apply. The clause includes all persons who pretend 
to tell fortunes (which imports that deception is practised by 
doing so), or use subtle devices, by palmistry or otherwise, to 
defraud. 

Now the present case is clearly brought within the words “by 
palmistry or otherwise” taken in their natural sense. But the 
appellant seeks to limit this natural sense by construction, that is, 
by applying the rule of construction referred to. It appears to me 
that it would be going beyond any application of this rule to hold 
that the words “or otherwise” (which in their usual sense intro- 
duce something new and different), taken in connection with the 
rest of the clause, only apply to modes of deception of any precise 
class or genus, if such there be, of which palmistry can be said to be 

(1) 83 J. P. 740. 
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an instance. It may be quite right to hold that the words do not 
apply to anything in its character and pretences entirely different 
from fortune telling and palmistry. Bat I cannot regard the arts 
and pretences of the appellant as so entirely different. Something 
besides fortune telling and palmistry must be held as included, or 
you must reject the words “or otherwise,” which cannot be done. 
And I could not myself fix upon any crafty devices more properly 
coupled for punishment with those of fortune-telling and palmistry 
than those set forth in the case as practised by the appellant. 

The learned counsel for the appellant referred to very early 
statutes shewing that the offence of palmistry and the pretend- 
ing to hold intercourse with spirits had formerly been treated as 
totally different offences with very different punishments, which 
was no doubt the case. Palmistry was at one time practised by 
gipsies and persons leading a vagabond life, and the legislation 
was directed against them. But the idea of leading a wandering 
and yagabond life is not now at all an ingredient in the descrip- 
tion of a rogue and vagabond, as is obvious by reading the enume- 
ration ins. 4. The statute 5 Geo. 4, c. 83, repeals all the former 
statutes relating to rogues and vagabonds, and forms itself the 
legislation on the subject, and enacts in substance that by doing 
certain things, or neglecting certain duties, a man shall be in the 
same predicament as rogues and vagabonds, and dealt with as such. 
Whatever an offender’s position may be under other Acts of Par- 
liament not relating to rogues and vagabonds, if he comes within 
the enumeration in s. 4 he is properly punished as a rogue and 
a vagabond. 

For the reasons above given, I think the appellant was properly 
dealt with by the magistrates as a rogue and vagabond, and that. 
the conviction must be affirmed, and of course with costs. 


Pottock, B. In my judgment the justices were correct in the 
view of the law which they took when they found the appellant 
in this case to be a rogue and vagabond within the meaning of the 
statute 5 Geo. 4, c. 83, 8. 4. 

The first matter material to consider is, what was it that the 
magistrates found in fact? Taking the evidence which they have 
set out in the case coupled with their finding, the only fair con- 
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clusion to be drawn is that they found that the appellant did 
attempt to deceive and impose upon the persons named in the 
charge, and that the means by which he so attempted was not by 
mere slight of hand, dexterous manipulation of instruments, or 
illusion of the eye or ear such as is practised by a conjuror or 
ventriloquist, but that in addition to and accompanied with the 
exercise of physical dexterity, the appellant so conducted himself 
as to assume the power of communicating with and calling in the 
aid of unseen spirits who could do certain acts and produce certain 
results, such as the winding-up and playing upon a musical box 
and the communication of messages from persons who had died. 
We have therefore a craft, means, and device which is beyond that 
of physical dexterity, and a professed dealing with some spiritual 
agency which is enacted, not for the mere purpose of individual 
experiment or so-called scientific pursuit, but to deceive and im- 
pose on others. And the only remaining question is whether this 
is within the scope of the statute. 

The words of the Act are, “ Every person pretending or profess- 
ing to tell fortunes, or using any subtle craft, means, or device, by 
palmistry or otherwise, to deceive and impose on any of His 
Majesty’s subjects.” And the well-known rule of construction 
was urged upon us that in giving effect to the words “or other- 
wise” we must read the statute as if it had used the words “ by 
palmistry or other acts of a like kind.” The principle upon which 
this rule is founded is thoroughly established, and the only diffi- 
culty which arises is in the mode and extent of its application to 
the provision in question. If the only words were, “‘ any person pre- 
tending by palmistry or otherwise to deceive,’ the argument would 
have greater force, but the language whence the scope and intent 
of the section are to be gathered is much wider, and to get at this 
we must look back to the words preceding “palmistry.” These 
shew that the character of the act which is made an offence is 
assuming a special power beyond the ordinary limits of human 
agency. ‘his is indicated by the first offence specified—* profess- 
ing to tell fortunes.” 

Those which follow are of a like character, “ using any subtle 
craft, means, or device, by palmistry or otherwise to deceive,” «ce. 
The general character of the means or device is sufficiently indi- 
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cated by the earlier words, and to read the word “otherwise ” as 
limiting the means to acts which must necessarily be similar to 
palmistry, would, in my judgment, wrest from the statute its spirit 
and expressed intention. Reading it as a whole, I should take the 
word “ otherwise” not as limiting the earlier words, but as en- 
larging the word “ palmistry,” and providing against the profess- 
ing to tell fortunes, or using craft, means, or device to deceive, 
whether by palmistry or by contrivances to deceive other than 
palmistry, provided they are of the same general character as is 
indicated by the earlier words of the section. 

It is unnecessary now to say what other means or devices may 
come within the statute; but as to this I should guard myself 
against being supposed to hold that there might not be cases in 
which the means used were legerdemain, ventriloquism, or the 
like, and yet that they were included. Whether they would or 
would not be included must depend upon many circumstances, one 
very important one being the profession of the performer, and 
another being the education and means of knowledge possessed by 
the audience. For instance, persons at the present day hearing 
an ordinary ventriloquist would hardly say he intended to deceive 
or impose upon them, but it well might have been in time past, 
and might be now, that a ventriloquist should endeavour to 
impose on others by leading them to think that he could carry 
on a conversation with a relation who had died, and who, when 
spoken to by him, answered from a chest or closet. Whether 
this were so or not would be a question of fact for the decision of 
the magistrates. So would it be in the case of a juggler or con- 
jurer ; it would be for the tribunal before which the question was 
tried to say whether the performer merely backed his skill and 
agility against the quickness and accuracy of the eyes and ears of 
those present, as was clearly the case in Johnson v. Fenner, which 
was cited before us from 38rd Just. of the Peace, 740, or whether he 
intended to convey the impression that he was dealing with or 
assisted by any supernatural agency. In the present case the 
finding by the magistrates is conclusive, and well supported by the 
evidence before them. 

Our attention was very properly called by Mr. Matthews, on 
behalf of the appellant, to the fact that the statute in question 
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1877 is only the last of a series commencing so far back as 22 Hen. 8, 

Tron ¢. 10, all of which profess to deal with jugglers and persons pre- 

Hijox, tending to have skill in physiognomy, palmistry, or like crafty 

science, whereas there has long existed a parallel set of statutes 

beginning with 83 Hen. 8, c. 8, and ending with 9 Geo. 2, 

c. 5, s. 4, whose expressed object is to deal with persons using, 

practising, or exercising any invocation or conjuration of an evil 

spirit; and he argued that the offence of the appellant, if any, 

came more properly within the scope of these latter statutes. 

The offences dealt with by these statutes are fully explained by 

Lord Coke in his treatise on 1 Jac. 1, c. 12 (3rd Inst. 44), and 

include what in more modern days is commonly called witch- 

craft, and it is to be observed that by these the dealing with the 

supernatural is itself made an offence, apart from any deceiving or 

imposing on others. It may be that the appellant, by doing what 

he did, brought himself within these Acts, but it is unnecessary to 

decide this, and one would pause before seeking to put in force 

criminal statutes pointing to an offence practically obsolete; but 

even were his acts within the existing statute against witch- 

craft, it by no means follows that when he used devices to 

deceive and impose on others he was not liable under the Act in 

question. 

i think, therefore, that the conclusion at which the magistrates 

arrived is within the statute, and that there is no ground for dis- 
turbing the conviction. 


Conviction affiried with costs. 


Solicitor for appellant: W. M. Miller. 


Solicitors for respondent: Layton c&: Jaques, for C. Mills, 
Huddersfield. 
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LANGRIDGE axp Oruers v. CAMPBELL. 
Practice—Costs on Payment into Court—Common Law Procedure Act, 1852, 
s. 73—Rules of Court, 1875, Order XXX., Rules 1, 2, 3, 4. 


In an action for work, labour and materials, the writ claimed a balance of 
373/. The defendant paid 200/. into court under Order XXX., Rule 1, and gave 
notice in Form 5, Appendix B, that “‘that sum is enough to satisfy the plain- 
tiffs’ claim.” The plaintiffs took it out under Order XXX., Rule 3, but did not 
give the notice under Order XXX., Rule 4, or any other notice. The cause was 
afterwards referred, under the Common Law Procedure Act, 1854, to the certi- 
ficate of an arbitrator, “the costs of the cause to abide the event.” No plead- 
ings were ever delivered on either side. The arbitrator, after hearing the parties, 
gave his certificate that the 200. paid into court was enough to satisfy the plain- 
tiff’s claim. The master having taxed the plaintiffs’ costs against the defendant 
up to the time of their taking the money out of court, and having from that 
point taxed the defendant’s costs against the plaintiffs :— 

ffeld, that as the 200/. had been paid in generally, and the event of the refer- 
ence was that the plaintiffs recovered nothing beyond the amount paid into court, 
the plaintiffs were not entitled to any costs, and the defendant was entitled to 
her costs of suit from the commencement, and that the taxation must be reviewed 
accordingly, 


THE action was for work, labour, and materials supplied by the 
plaintiffs, who were builders. The writ was issued for the balance 
of a statement of account rendered, and amount of other work 
executed, 1023/., less a payment of 6507, leaving a balance of 
3731., which the plaintiffs also claimed on an account stated. On 
the 21st of December, 1875, a master’s order was made that 
unless the parties agreed on an arbitrator, the cause should be 
referred to one of the masters, “ the costs of the cause to abide 
the event,” the costs of the reference to be in the discretion of 
the master. On the 19th of February, 1876, the defendant paid 
2002. into court, and gave notice in Form 5, Appendix B., “ that 
that sum is enough to satisfy the plaintiffs’ claim,” and obtained a 
receipt from the proper officer. Shortly after the plaintiffs took 
the 2002. out of court, under Order XXX., Rule 3, but did not 
give the notice in Form 6, Appendix B., or any other notice. 
On the 13th of March, Pollock, B., made an order that the order 
of the 21st of December, 1875, be varied, and that the cause be 
accordingly referred to the certificate of S. under 17 & 18 Vict. 
c. 125, with all the powers as to certifying and amending of a 
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judge at nisi prius, “the costs of the cause to abide the event,” 
the costs of the reference to be in the discretion of the arbitrator. 
No pleadings were ever delivered on either side. After hearing 
both parties S., on the 31st of August, gave his certificate that 
the 2007. paid into court was enough to satisfy the plaintiffs’ 
claim, and directed that each party should bear his own costs of 
the reference, and that the costs of the certificate should be divided 
equally between the parties. : 

On the 29th of September, the defendant signed judgment for 
her costs, and on taxation the master, under Rule 12 of Reg. 
Gen. H. T, 1853, taxed the plaintiffs’ costs against the defendant 
up to the time of their taking the money out of court, and from 
that point taxed the defendant’s costs against the plaintiffs. 

The defendant took out a summons to review the taxation, and 
Hawkins,"J., having refused to make an order, the defendant now 
moved by way of appeal. 


M‘Leod, for the defendant. The plaintiffs are not entitled to 
their costs unless some statute or rule gives them. Rule 12 of 
Reg. Gen. H. T., 1853, does not give them, because that only 
applies to “money paid into court in respect of any particular 
sum or cause of action in the declaration.” The 2002. was paid in 
to the entire cause of action, and taken out by the plaintiffs, but 
not in satisfaction. or that reason the plaintiffs are not entitled 
to any costs under s. 73 of the Common Law Procedure Act, 
1852, and the defendant is entitled to all her costs under that 
section and under the terms of the order of reference, the event 
having been decided in her favour. (1) Before the Judicature 


(1) By s. 73 of the Common Law 
Procedure Act, 1852, “The plaintiff, 
after the delivery of a plea of payment 
of money into court, shall be at liberty 
to reply to the same by accepting the 
sum so paid into court in full satisfac- 
tion and discharge of the cause of action 
in respect of which it has been paid in, 
and he shall be at liberty in that case 
to tax his costs of suit, and in case of 
non-payment thereof within forty-eight 
hours, to sign judgment for his costs of 
suit so taxed; or the plaintiff may 


reply that the sum paid into court is 
not enough to satisfy the claim of the 
plaintiff in respect of the matter to 
which the plea is pleaded; and in the 
event of an issue thereon being found 
for the defendant the defendant shall 
be entitled to judgment and his costs 
of suit.” 

By Reg. Gen. H. T. 1858, R. 12, 
“When money is paid into court in 
respect of any particular sum or cause 
of action in the declaration, and the 
plaintif accepts the same in satisfac- 
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Acts a defendant might always pay money in generally, and put 


the plaintiff to the alternative of taking it out in satisfaction, or 


proceeding for more: Rumbelow v. Whalley (1), following Harri- 


son v. Watt. (2) 


The Judicature Acts, have not altered this 


tion, the plaintiff, when the costs of the 
cause are taxed, shall be entitled to the 
costs of the cause in respect of that part 
of his claim so satisfied up to the time 
the money is so paid in and taken out, 
whatever may be the result of any 
issue or issues in respect of other causes 
of action ; and if the defendant succeeds 
in defeating the residue of the claim he 
will be entitled to the costs of the cause 
in respect of such defence commencing at 
‘Instructions for Plea,’ but not before.” 

By Order XXX., Rule 1, of the Rules 
of Court, 1875, “ Where any action is 
brought to recover a debt or damages 
any defendant may, at any time after 
service of the writ and before or at the 
time of delivering his defence, or by 
leave of the Court or a judge at any 
later time, pay into court a sum of 
money by way of satisfaction or amends. 
Payment into court shall be pleaded 
in the defence, and the claim or cause 
of action in respect of which such pay- 
ment shall be made shall be specified 
therein.” 

Rule 2: “Such sum of money shall 
be paid to the proper officer, who shall 
give a receipt for the same. If such 
payment be made before delivering his 
defence, the defendant shall thereupon 
serve upon the plaintiff a notice that he 
has paid in such money, and in respect 
of what claim, in the Form No.5 in 
Appendix B hereto.” 

Rule 3: “ Money paid into court as 
aforesaid may, unless otherwise ordered 
by a judge, be paid out to the plaintiff 
or to his solicitor on the written autho- 
rity of the plaintiff. No affidavit shall 
be necessary to verify the plaintiff's 
signature to such written authority 


unless specially required by the officers 
of the court.” 

Tule 4: ‘“ The plaintiff, if payment 
into court is made before delivering a 
defence, may within four days after 
receipt of notice of such payment, or if 
such payment is first stated in a defence 
delivered, then may, before reply, accept 
the same in satisfaction of the causes of 
action in respect of which it is paid in ; 
in which case he shall give notice to 
the defendant in the Form No. 6 in 
Appendix B hereto, and shall be at 
liberty in case the sum paid in is ac- 
cepted in satisfaction of the entire 
cause of action to tax his costs, and in 
case of non-payment within forty-cight 
hours to sign judgment for his costs so 
taxed,” 

By Rule 28 of the Rules of the 
Supreme Court, 1875 (Costs), “‘ Special 
Allowances and General Provisions,” 
“the rules, orders, and practice of any 
Court whose jurisdiction is transferred 
to the High Court of Justice or Court 
of Appeal, relating to costs, and the 
allowance of the fees of solicitors and 
attorneys, and the taxation of costs, 
existing prior to the commencement of 
the Act, shall, in so far as they are 
not inconsistent with the Act and the 
Rules of Court in pursuance thereof, 
remain in force and be applicable to 
costs of the same or analogous proceed- 
ings, and to the allowance of the fees of 
solicitors of the Supreme Court, and 
the taxation of costs in the High Court 
of Justice and Court of Appeal.” 

(Gb) ahp Ay, 18s BH 3 70) Wes (CANE) 
262. 

(2) 16 M.& W. 316; 17 L. J. (Ex.) 
(ES 
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privilege. Form 5, Appendix B., recognises it by allowing the 
defendant to pay money in, either generally or in satisfaction of 
a particular cause of action. 

J. Robins, for the plaintiffs. The plaintiffs were compelled to 
bring an action, and have recovered 200/. In justice, they ought 
to have their costs of obtaining the 2007. The action is for a 
liquidated demand, and the defendant could not, before the Judi- 
cature Acts, have paid in a smaller sum in satisfaction of a larger ; 
such a plea would have been demurrable: Tattersall v. Parkin- 
son.(1) Order XXX., Rule 1, though making it possible to pay 
money into court without pleadings, does not make that a good 
payment now which would have been bad before. The taxation 
was right, and ought not to be disturbed. 

Ketty, C.B. I pronounce no opinion as to what our decision 
ought to have been if the cause had proceeded to trial, or been 
brought before the arbitrator upon the ordinary statements of 
claim and defence. In that case the pleadings might have raised 
a different question, and I desire that my decision shall not be 
applied to a case in which there are pleadings. 

The facts are simple, and, so far as I know, the point raised 
under the Judicature Acts is new. [After stating the facts, as 
above, his Lordship proceeded.| There being no pleadings, and 
the 2007. having been paid into court in respect of the whole 
cause of action, the question is whether the plaintiffs are entitled 
to have their costs taxed against the defendant from the commence- 
ment of the action down to the time of taking the money out of 
court, it being admitted that from that point the defendant is 
entitled to her costs against the plaintiff. I think they are not. 
Two cases were cited, in each of which the plaintiff was held 
entitled to his costs down to the time of the payment into court. 
In the first, Harrison v. Watt (2), decided in 1847, the action was 
debt for goods sold and delivered. The defendant pleaded, except 
as to 15s., parcel of the moneys claimed, never indebted ; secondly, 
as to the 15s, payment into court of 15s. The replication 
joined issue-on the first plea, and as to the second, the plaintiff 
accepted the 15s. in satisfaction of the causes of action as to 


(1) 16 M.& W.752; 16L.J,(Ex.) (2) 16 M. & W.316; 17 L. J. (Ex.) 
196. 74, 
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which it was paid in, and prayed judgment for his costs in that 
behalf. At the trial the jury found that the defendant never was 
indebted except as to the 15s., and the Court held that the plaintiff 
was entitled to his costs on the plea of payment into court. 

That decision was followed in Rumbelow v. Whalley (1), decided 
in 1851. That was an action of debt for work and labour. The 
defendant pleaded, except as to 101., parcel, &c., never indebted, 
and as to the 10/., payment into court of 102. 1s. The plaintiff 
joined issue on the plea of never indebted, and as to the payment 
into court, accepted the sum paid in, and prayed judgment for 
his costs in that respect. The result of the trial was that the 
plaintiff recovered nothing more than the money paid into court, 
but it was held that he was entitled to all his costs as to the 
causes of action to which the plea of payment into court was 
pleaded, up to and including the payment into court; it being 
admitted that the defendant was entitled to his costs subsequent 
to the payment into court. In both those cases the plaintiff, by 
accepting the payment in satisfaction of the causes of action in 
respect of which it was paid in, acquired a vested right to the 
costs, and nothing occurred to divest him of that right. 

The principle of those cases, and of others to the same effect 
was carried out by the legislature in the Common Law Procedure 
Act, 1852, s. 78, and Rule 12 of Hilary Term, 1853, which left 
untouched the principle that where a plaintiff accepted the sum 
paid into court in satisfaction of the cause of action in respect of 
which it was paid in, he was entitled to his costs in respect of 
those causes of action up to the time the money was paid in and 
taken out. 

Then come the Judicature Acts and Rules, and by Order XXX., 
Rule 1, a defendant may pay money into court to any action for 
debt or damages. If there is a statement of defence ‘the claim or 
cause of action in respect of which such payment shall be made shall 
be specified therein.” Then, by Rule 2, “ If such payment be made 
before delivering his defence the defendant shall thereupon serve 
upon the plaintiff a notice that he has paid in such money, and in 
respect of what claim, in the Form No. 5 in Appendix (B.) hereto.” 
In the present case the defendant, on paying the 200/. into court, 

(1) 16 Q. B. 897; 20 L. J. (Q.B.) 262. 
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gave the notice provided in that Form, that the 200/. “is enough to 
satisfy the plaintiff’s claim,” and obtained & receipt from the officer 
in accordance with Rule 2. Rule 3 provides that money so paid 
into court may be paid out to the plaintiff, and the present plaintiffs 
took the 2002. out of court under that Rule. Rule 4 provides that 
if payment into court is made before delivering a defence, the 
plaintiff “ may, within four days after receipt of notice of such pay- 
ment, ... accept the same in satisfaction of the causes of action in 
respect of which it is paid in; in which case he shall give notice to 
the defendant in the Form No. 6 in Appendix (B.) hereto; and shall 
be at liberty, in case the sum paid in is accepted in satisfaction of the 
entire cause of action, to tax his costs, and in case of non-payment 
within forty-eight hours, to sign judgment for his costs so taxed.” 
Now if the plaintiff had given the notice in that form, he would 
have acquired a vested right to the costs up to the time of pay- 
ment into court, of which nothing that might happen afterwards 
could deprive him. But he did not do that: he did not accept the 
2007. in satisfaction of the cause of action in respect of which it 
was paid in, and the element was wanting which was the foundation 
of the two cases I have referred to, and of the provisions of the 
Common Law Procedure Act, 1852, and the Rules founded there- 
on, and also of the Rules made under the Judicature Acts. Ifa 
plaintiff proceeds as the plaintiffs here did he takes his chance, 
and if the event is determined against him the defendant is 
entitled to judgment and costs, and the plaintiff loses the right 
which he might have secured. This is my decision on the circum- 
stances: of this case, there being no pleadings and nothing to 
insulate the payment into court to any particular sum or cause of 
action. 


Hupp.eston, B. Iam of the same opinion. It is clear that 
the defendant is entitled to her costs, whichever way you look at 
it. Mr. Robins urged that the discretion over costs given to the 
Court by Order LY. ought to be exercised in the plaintiff’s favour, 
because the plaintiff shewed he had the right to bring an action, 
for he recovered 2001. That is a captivating way of putting the 
case, but when the facts and letters are looked at, they shew that 


if any discretion should be exercised, it ought to be in the con- 
trary direction. 
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Then as to the question of law. The order of Pollock, B., drawn 
up by consent, was that the costs of the cause should “abide the 
event.” What was the event ? The plaintiff's claim was for 3731. 
a balance for work, labour, and materials, after giving credit 
for payment of a largesum. The defendant paid into court 2002., 
and alleged that that was enough to satisfy the plaintiff’s claim. 
The “event,” then, was whether 2000. was sufficient to satisfy the 
plaintiff's claim. Upon that “event” the defendant succeeded, 
having satisfied the arbitrator that the plaintiff was not entitled to 
more than 2002. 

Under the old practice a defendant could pay money into court 
only at the time of pleading, but by Order XXX., Rule 1, a 
defendant may pay it in before delivering his defence. If there 
had been pleadings, the cause of action in respect of which the 
payment was made would have been specified. But that stage 
was never reached. ‘he plaintiffs might have taken out a sum- 
mons to require the defendant to specify the cause of action in 
respect of which the 2007. was paid in, but I do not think I should 
have made any order upon such a summons, because the notice 
given under Form 5 (Appendix B.) was sufficiently specific; the 
money was paid in satisfaction of the whole cause of action. The 
plaintiffs, then, not having chosen to proceed in the way pointed 
out by Rule 4, went on at their peril. Rule 28 of the Rules of 
the Supreme Court, 1875 (Costs), “Special Allowances and 
General Provisions,” shews that the old practice as to costs is still 
in force where not inconsistent with the new Acts and Rules. 

The old practice is very clearly stated by Patteson, J., in the 
considered judgment of the Court in Rumbelow v. Whalley. (1) 
That case was decided upon a Rule of Trinity Term, 1 Vict., 
which was identical with s. 73 of the Common Law Procedure Act, 
1852. In that judgment it is said, “ By the language of this rule 
it is plain that it contemplates the payment into court either in 
respect of the whole causes of action or in respect of a part only 
of them selected by the defendant ; and in either case it gives the 
plaintiff his costs of suit if he accepts the money so paid into 
court in discharge. It is equally clear that it gives the defendant 
his costs of suit only where the plaintiff replies damages or debt 

(1) 16 Q. B. 397; 20 L. J. (QB.) 262. 
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1877 to a greater amount, and there is an issue thereon, that is, on such 
Lancnwer allegation of greater amount... . It comes to this, therefore, 
Camverrn, that whenever the only question intended to be raised by the plead- 

ings is the amount of the original debt the defendant can put the 
plaintiff to the alternative of accepting in discharge of his whole 
demand whatever sum the defendant chooses to pay into court, 
or proceeding for more at the risk of the costs of the suit. But 
whenever the original debt is larger than the sum which the 
defendant chooses to pay into court as a balance, and thus he is 
obliged to plead an affirmative plea or pleas to reduce that 
original debt to such balance, he necessarily insulates the sum so 
paid in from the rest of the declaration, and so entitles the plain- 
tiff to accept it in discharge of the causes of action in respect 
of which it is paid into court, and to receive all costs of suit 
thereon.” 

That language equally applies to s. 73 of the Common Law 
Procedure Act, 1852. The defendant put the plaintiffs to the 
alternative of accepting the 200/. in discharge of their whole 
demand, or proceeding for more at the risk of the costs of the 
suit. Then it was said that Rule 12 of Hilary Term, 1853, 
applied. No question could arise under that rule, because the 
money was paid in generally, and not “in respect of any par- 
ticular sum or cause of action in the declaration.” 

The question before us must be decided upon the Judicature Acts 
and Rules, and upon such of the principles previously existing as 
have not been altered. The money having been paid in generally, 
the plaintiffs take issue, the event being whether the 200J. was 
sufficient to satisfy the plaintiffs’ claim or not. The plaintiffs 
assert that it was not, and fail, and therefore must pay the de- 
fendants’ costs of the suit. 


Order absolute to review the taxation and to dis- 
allow the plaintiff's’ costs, and to allow the 


defendant her costs of swit from the com- 
mencement. 


Solicitors for plaintiffs: Bicknell and Horton. 
Solicitors for defendant: Tatham, Oblein, & Nash. 
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[IN THE COURT OF APPEAL] 
GREAVES v. GREENWOOD anp Oruers. 


Inheritance—Pedigree—Heir-at-Law—Claim through a Female—Evidence to 
prove Extinction of superior Lines of Descent—3 & 4 Wm. 4, c. 106, ss. 7, 8. 
At the trial of an action for the recovery of land, in 1876, it was proved by the 
plaintiff that J. F. W. died seised in fee, without issue, and intestate, in 1868 ; 
that all the descendants of his paternal grandfather, J. W., were dead, and that 
the plaintiff was the heir-at-law of the paternal grandmother. On the death 
ef the intestate in 1868 advertisements were published in the London and pro- 
vincial newspapers, for the heir-at-law of J. F. W., describing his father and 
grandfather and the property. Several persons came forward, and, besides the 
plaintiff, no one was able to establish any relationship except the defendants, who 
were co-heiresses of the mother of J. F. W., and to whom the tenants of the 
property had attorned. Deeds, wills, and documents were put in evidence, in 
which no mention was made of any person who would have been of nearer kin 
than the plaintiff, beyond those. whose deaths were proved. The defendants 
proved that the paternal great-grandfather had, besides J. W., another son, 
N. W., born in 1717, and also a sister, a Mrs. M., both of whom were alive in 
1755, and that the paternal great-grandmother’s maiden name was 8. B. But no 
further evidence as to N. W., Mrs. M., or the B. family was given :— 

Feld, that there was evidence on which the jury might properly find for the 
plaintiff. 

Richards v. Richards (15 Hast, 294, n.) commented on. 


ACTION to recover possession of three houses in Manchester. 

At the trial before Brett, J., at the Manchester Spring Assizes, 
1876, the plaintiff proved that John Frederick Winterbottom, 
the purchaser, died in 1868, seised in fee of the houses in ques- 
tion, leaving no issue and intestate as to this property. The 
paternal grandfather of J. F. Winterbottom was John Winter- 
bottom, of Manchester. He had numerous descendants, and the 
death of all of them was proved. The plaintiff claimed and 
proved his title as heir-at-law to the paternal grandmother, the 
wife of John Winterbottom, the plaintiff being the great-grand- 
son and heir-at-law of her father, Joseph Greaves. Wills and 
other documents were put in evidence, in which no mention was 
made of the existence of any person who would have been of 
nearer kin than the plaintiff, beyond those whose deaths were 
proved. J. F. Winterbottom died entitled also and intestate as to 
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some Yorkshire property, and at his death advertisements were 
inserted, by direction of his widow, in the London and Leeds and 
Huddersfield newspapers, for the heir-at-law of John Frederick 
Winterbottom, describing his extraction and the property, and 
giving the names of his father and grandfather. Several persons 
came forward (some from the neighbourhood of Manchester), but 
no one was able to establish any relationship, except the plaintiff, 
who took possession of the Yorkshire property, and the three 
defendants who appeared to defend as landlords, to whom Green- 
wood and the other defendants, tenants in possession, had attorned. 
The defendants were the co-heiresses of the mother of J. F. 
Winterbottom. 

On the part of the defendants, deeds, wills, and certificates were 
put in, from which it appeared that the father of John Winter- 
bottom, the grandfather, was James Winterbottom, and he had 
another son, Nathaniel, born about 1717 and alive in 1755; and 
he had also a sister, a Mrs. Moult, who was a widow and alive in 
1755. It was also shewn that the wife of James Winterbottom 
was Sarah Bent. Nothing further was proved as to Nathaniel 
Winterbottom, Mrs. Moult, or the Bent family. 

The defendants contended that the plaintiff was bound to give 
some evidence as to the extinction of those three lines of descent, 
which were preferable to his own. The Judge overruled the 
objection. 

It was agreed that the jury should find a verdict for the plain- 
tiff, and judgment be entered accordingly, leave being reserved to 
move to enter judgment for the defendants, if the Court should be 
of opinion that there was no evidence upon which the jury could 
properly find for the plaintiff, the Court to have power to draw 
inferences of fact consistent with the jury having so found. 


June 19, 1876. Herschell, Q.C. (Gully, W. Barber, and A. Dizon, 
with him), for the defendants, moved accordingly. 
C. Russell, Q.C., Taylor, and Aspland, for the plaintiff. 


BraMweEL., B. I think that our judgment must be for the 
plaintiff. The question is, whether there was evidence to go to the 
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think there was. If the plaintiff had simply proved his pedigree,  Garavus 


I think that there would have been a case for the jury, 
would have been a case with which the jury, as reasonable men, 
would have said they were not satisfied. On the other hand, 
supposing that the plaintiff had shewn that the paternal grand- 
father was illegitimate and had exhausted the descendants of 
that ancestor, he would have shewn conclusively that he was 
heir. But having shewn his own title, is he bound to shew nega- 
tively that there were no persons who could claim a nearer heir- 
ship than that which, to some extent, he has proved? I confess 
I have considerable misgiving whether he is. I doubt very much 
whether a person is bound to prove a negative in cases of this 
description. The common expression is, that the plaintiff must 
exhaust the possibility that there are other heirs, and give some 
negative evidence to shew that there are no descendants entitled 
in preference to himself. But I cannot help thinking that the 
expression must mean that, if this is not done, the jury will be 
directed, as reasonable and prudent men, to say that they are not 
satisfied with the case made out. In this particular case, no doubt, 
there is very great difficulty in supposing that this plaintiff really 
is the heir, because it is a condition of things which can hardly 
exist unless we suppose there is some interruption in the pedigree, 
such as bastardy. But I think if the Act 3 & 4 Wm. 4, c. 106, 
s.7, is ever to be applied, it must be applied where one is satisfied, 
from no one appearing, that no nearer heir to the deceased can be 
found than the person making the claim. I think there is great 
weight in the argument that this is a possessory action only, and 
that another person may, at any future time, if he can make out 
a title, come forward and displace this plaintiff. I doubt, there- 
fore, very much whether there is any necessity for a man to do 
more than trace his heirship, and, for prudence and safety’s sake, 
exhaust the possibility of near heirship of modern existence, which 
he can reasonably be expected to do; but when he gets beyond 
living memory, and beyond his dealing with it in any way, I 
doubt whether he is bound to do more than say that he knows 
nothing about it. 
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Now, in this case the plaintiff has exhausted all the persons 
whom reasonably he could be expected to éxhaust; but then it is 
shewn that 120 years ago there were certainly persons in exist- 
ence, none of whom, we can suppose, are alive now, but each of 
whom might have married and had children. It is a possibility, 
no doubt, but I think that the plaintiff is entitled to say, “ That 
is a possibility which I am not called upon to negative, or, if I 
am, I am not called upon to negative it further than this, by 
shewing that inquiry has been made for them, and they have 
not been heard of.” Whether, if there had been any affirmative 
evidence on the part of the defendants to make one think that 
such descendants might be in existence, whether in that case, the 
plaintiff's evidence would have been sufficient to satisfy a jury I 
do not know; nor whether they might not think that he cught to 
have made some further inquiries. That is not the question now. 
Advertisements were put in the papers eight years before the 
trial, and no claimant has appeared. Is not that, reasonably, all 
the negative evidence that a person making such a claim can 
give? It seems to me that it is. And I cannot help thinking 
that there is something in this, that the defendants are not en- 
tirely strangers, but are persons who, to a certain extent, must be 
taken to be setting up an heirship, though not so near to the 
deceased man as the plaintiff. | 

In the first place, therefore, I doubt very much whether any 
evidence is necessary on the part of the plaintiff, beyond proof of 
heirship, to go to the jury. He is not called upon to negative 
what, forsconvenience’ sake, I will call a nearer heirship. But, 
supposing he is called upon to negative it, I think he has done 
so, because he has given evidence, where it was possible to do so, 
that is to say, as to things existing within the time of living 
memory ; and he has given negative evidence of no claim being 
made by descendants of those who are shewn to be in existence 
at a time so remote, that it is presumably impossible to give 
distinct evidence of their death without issue. I think, there- 
fore, that if he is called upon to give such negative evidence, he 
has done it. 

So much for the reason of the thing. But, in addition to that, 
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it does seem to me that the case of Doe v. Wolley (1), cannot be 
distinguished from the present case. There it was shewn that 
there were several brothers between the person from whom the in- 
testate was descended and the brother through whom the plaintiff 
claimed ; of course it was possible that all those brothers might 
have married and had children, and there was not a particle of 
evidence given in that case to negative their having done so, 
except the fact that no such issue had appeared and claimed, and 
that there were certain instruments put in evidence in which no 
mention was made of any such posterity. Here also were such 
instruments; but it was said that it would not be reasonable to 
expect that any mention should be made in them of the descend- 
ants of Mrs. Moult or Nathaniel Winterbottom, but I do not know 
that in Doe vy. Wolley (1) it would have been more reasonable to 
suppose so. I think, therefore, that that case is really in point. 
The case of Richards v. Richards (2) was referred to, which is, “ In 
ejectment the lessor of the plaintiff claimed as heir by descent, 
and shewed the death of his elder brothers, but not that they died 
without issue :—Curia, this must likewise be proved.” That may 
be taken to be right, it being a matter reasonably within the 
eapability of proof by the plaintiff, not being without the time 
of living memory, and the persons who were dead being his elder 
brothers only ; I should, with all respect, therefore, say that what 
the Court said so far was right, for it was a thing which the 
plaintiff could prove, and if he does not prove it the jury would 
say they were not satisfied that he is the heir. So in this par- 
ticular case negative evidence as to the more recent relatives is 
necessary, and that has been given. The note goes on to say, 
“The plaintiff must remove every possibility of title in another 
person.” But that cannot possibly be correct. There must be 
some inaccuracy, for all the plaintiff can be called upon to do is 
to give evidence to shew that it is improbable there are any pre- 
ferable descendants. With respect to this note, which is very 
short, I must say that I differ from it, except as to the first part 
of it. I think, upon the whole, that in this case the plaintiff is 
entitled to our judgment. 
(1) 8 B. & C. 22. (2) 15 Hast, 294, n. 
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Amputert, B, I entirely agree with the judgment of my 


Brother Bramwell. ~ 
Motion refused. 
The defendants appealed. 


Jan. 16. Herschell, Q.C.,and W. Barber (Gully, with them), for 


~ the defendants. By 3 & 4 Wm. 4, c.106,s. 7 (1) the heir through 


a female paternal ancestor cannot inherit until the male paternal 
ancestors are shewn to have failed. The plaintiff is no doubt heir 
of the paternal grandmother, and, as such, has a better title than 
the defendants, who claim under the mother; but before he can. 
recover and turn out the defendants, who are in possession, he must 
shew that there are no heirs of the grandfather mm existence, or, at 
all events, none discoverable by inquiry. The onus is on the plain- 
tiff, and he has not proved the failure of such heirs. He has not 
made sufficient inquiry. It was not necessary for the defendants to 
give any evidence, but they did prove that there had been relations. 
of the paternal grandfather who might have left descendants. It 
was no part of the defendants’ duty to find out such descendants, 
who could of course recover against both plaintiff and defendants, 
but they have a right to call on the plaintiff to prove his own title,. 
and to shew that there are no such persons. ‘he defendants are 
in possession, and it is not enough for the plaintiff merely to prove 
that he was the heir of the grandmother, and so has a better title 
than the defendants, who are heirs of the mother. In order to 
recover he must shew an absolute title. There is no presumption 
in his favour: Doe v. Wolley (2); Doe v. Deakin (8); 1 Tayl. Ey. 
§ 156; Richards vy. Richards. (4) The rule is well shewn in 
the American case of Emmerson v. White.(5) If the plaintiff re- 


(1) 3 & 4 Wm. 4, c. 106, s. 7: 
“ None of the maternal ancestors of the 


shall have failed ; and no female mater- 
nal ancestor of such person nor any of 


person from whom the descent is to 
be traced, nor any of their descendants, 
shall be capable of inheriting until 
all his paternal ancestors and their 
descendants shall have failed; and no 
female paternal ancestor of such person, 
nor any of her descendants, shall be 
capable of inheriting until all his male 
paternal ancestors and their descendants 


her descendants, shall be capable of in- 
heriting until all his male maternal 
ancestors and their descendants shall 
have failed.” 

(2) 8B. & C. 22. 

(3) 8C. & P. 402. 

(4) 15 Hast, 294, n. 

(5) 9 Foster, New Hampshire Rep. 
(1854) 482, 
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covers and compels the tenants to pay rent, the heir of Nathaniel 
Winterbottom may by-and-bye appear and compel the tenants to 
pay over again. 

C. Russell, Q.C., and Aspland, for the plaintiff. If the defend- 
ants succeed, the 7th section of the Act will become all but nuga- 
tory, as it will be impossible for any one to succeed as an heir 
through a female, unless one of the male ancestors was a bastard; 
for in no other case can it be shewn positively that there are no 
heirs of a male paternal ancestor: Hubback on Succession, p. 227. 
The Act must mean that unless an heir is forthcoming he must be 
presumed not to exist. . Inquiry has been made, and persons came 
to claim, but failed; and what more could the plaintiff do? All 
that the defendants have done is to shew that, 120 years ago, 
persons existed who may have left descendants, of whom, however, 
no trace is found." 


Herschell, Q.C., in reply. 


Cocksury, C.J. I think that the judgment of the Court below 
should be affirmed. I quite agree in the position taken by Mr. 
Herschell, that there is no presumption in a matter of this kind. 
If it is proved that long ago a man died, and there is nothing 
to shew whether he died with issue or without issue, I agree in 
the American doctrine that there is no presumption either way. 
But then comes the question whether there was here, indepen- 
dently of any presumption, evidence proper for the consideration 
of a jury that the male paternal line of the Winterbottoms had 
become extinct, and that, consequently, the heir on the female 
side was entitled. Now, it appears that the grandfather of John 
Frederick Winterbottom, who has died intestate as to the property 
sought to be recovered in this action, had a brother, Nathaniel, 
who was born in 1717, and there is therefore a good presumption 
that he has long since been dead. SBut the question arises 
whether Nathaniel had any issue. Granting that there is no 
presumption either way, how is the fact to be ascertained? It 
might be ascertained by positive evidence, such as an entry in a 
register, or in a will, or other instrument, in which reference 
was made to him as having childrer. or not having children ; but 
there is no such evidence. We have, however, this evidence: 


295 


1877 
GREAVES 


Vv 
GREENWOOD, 


296 


1877 
Ce 
Vv. 
GREENWOOD, 


EXCHEQUER DIVISION. VOI, II. 


there is a large property in various oes the subject-matter of 
inquiry and of dispute ; the widow of the man last seised, with the 
honest desire of ascertaining whether he had any heir, and if so, 
who that heir was, caused advertisements to be inserted in the 
general and local papers, with a view of ascertaining whether any 
male heir or any heir of the male line could be found; and it 
is clear that these advertisements were circulated to a considerable 
extent, because we have the fact proved that numerous persons 
came forward, each endeavouring to make out his right to be con- 
sidered and dealt with as the heir, but all of them failed to establish 
their relationship. This, I agree, is by no means conclusive. Tlie 
real heir may still be somewhere, ignorant of this inquiry, ignorant 
of these claims, ignorant of all that has taken place. But as a 
century and a half has elapsed since the man was born, as to whom 
the inquiry whether he had children or not is made, and as there is 
not any trace of any issue of his, and as nothing of such issue was 
known to any member of the family, or to any of the relations, 
and as, after an advertisement of this kind, no one has come for- 
ward who has been able to substantiate his claim, I cannot say— 
however inconclusive such proof may be—that there was not 
some evidence on which the jury might act. It is difficult to be- 
lieve, after all that has taken place, all that has been known upon 
this subject, including the trial of this ejectment, that if there 
were any persons who could have made out their claim as being 
the descendants of Nathaniel Winterbottom, they would not have 
come forward. It is just possible, no doubt, that there may be 
some person in existence who could make out his claim, but I 
think the jury may very properly have looked at the case in 
the way in which I have put it, using their common sense. A 
property of this sort does not usually go begging. Every one of 
the name of Winterbottom is put on the qui vive to see if it is not 
possible to make out a descent from Nathaniel Winterbottom. I 
cannot say, therefore that there was no evidence to go to the jury, 
and I think the decision of the Court below must stand. Thatisall 
we have to determine. Wehave not to determine what we should 
have done as jurymen, nor what we should have done if we had 
had to sum up the case to th jury; all we have to determine is, 
was there evidence proper foi their consideration ? 
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Baaeauiay, J.A. I am of the same opinion. A reasonable 
interpretation must be given to the 7th section of 3 & 4 Wm. 4, 
ce. 106; and if the interpretation which has been put forward is 
to be adopted as regards the failure of all paternal ancestors and 
their descendants, it would be impossible for a descendant of a 
maternal ancestor to succeed, except in the case of some paternal 
ancestor being illegitimate. It would be necessary to go back 
to the very remotest antiquity before it could be said that the 
paternal line was exhausted. I think the true meaning of the 
section is that, when there is no reasonable possibility of ascer- 
taining that there are descendants from the paternal ancestors— 
I mean, of course, a reasonable possibility, after due and sufficient 
investigation and inquiry,—and what may be a due and sufficient 
investigation must depend on the circumstances of the case,— 
then descendants of the maternal ancestors must be sought for. 
In the present case all the descendants of paternal ancestors who 
have been born within 150 years have been exhausted. The 
intestate was the last of those descendants. Therefore, we are 
considering a case in which certainly there has been a very full 
and very complete investigation. 

It may be, no doubt, that, if we were to go back further, rela- 
tions of females in the paternal line might be discovered, from 
whom it is suggested that there may be a descendant. It is 
suggested also that, as it has been proved that there was one 
Nathaniel, who was a descendant of a paternal ancestor and was 
born as long ago as the year 1717, it is possible that there 
may be some descendants of his still alive. I think the facts 
which are proved, of the birth of this Nathaniel in 1717 and of 
his being alive in the year 1755, if we proceeded no further in 
the investigation (although it is no very important element for our 
consideration), are evidence to be considered. But we have also 
this additional fact. The intestate having died eight years before 
the trial, an advertisement was published in different papers, calling 
on the heir-at-law of this intestate to come forward, particularizing 
not only the intestate himself but his father and grandfather, and 
particularizing also where the property was situate. Those were all 
circumstances tending in themselves to induce persons, who might 
think that they might be or were the relatives of the intestate, to 
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come forward and shew whether there was a failure of descendants 
of paternal ancestors. All those were facts for the consideration 
of the jury. I am bound to say that in this case I should have 
been quite as well satisfied if, upon the evidence which was before 
them, the jury had come to the conclusion that the plaintiff had 
not established his case as heir-at-law; but that was for the jury 
to decide, and it is not for me to express an opinion. If, then, 
there was evidence for them to consider, and on which they might 
find a verdict, we cannot on any ground which has been urged 
before us, disturb it. I think the decision at which the Court of 
Exchequer have arrived is, on the whole, correct, and must be 
affirmed. 


Brett, J.A. Iam of the same opinion. It seems to me that 
we are not cailed upon or bound to lay down any new rule as to 
the law of inheritance. I agree that, inasmuch as the plaintiff was 
bringing an action of ejectment, it lay upon him not merely to 
prove that he was what may be called the nearest relation, but to 
prove that he was the heir-at-law; and I agree that, as he was 
claiming through a maternal ancestor, it was necessary that there 
should be at the trial reasonable evidence that the paternal line 
was exhausted, and also that the superior maternal lines were 
exhausted. But the question is whether there was such reasonable 
evidence on both points as ought to have been left to the jury. 
If there was not, I, who tried the case, ought to have nonsuited 
the plaintiff. The point of time in the trial, which we are bound 
to consider, is not the end of the plaintiff’s case, unless the defend- 
ant proposes to leave the case there. If the defendant adduces 
evidence, the question will then properly arise whether the plaintiff 
ought to be nonsuited. If, by any addition which the defendant 
makes to the case, he shews that there is no reasonable evidence of 
the exhaustion of the paternal line and of the superior maternal 
lines, then he may be entitled to a nonsuit, but if there is reasonable 
evidence there cannot be a nonsuit. Now, upon the question 
whether there was reasonable evidence in this particular case, it is 
quite unnecessary to consider what was the evidence in any other 
case. It seems to me that a great many circumstances were proved 
here which are material. It is material that there have been 
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claims made not only as to this property which is in dispute, but 
as to other property belonging to the same intestate. The defend- 
ants were also members of the family, and came forward claim- 
ing as heirs-at-law. Now I think it is but reasonable to assume 
that they must then have made some inquiry into the family 
history, because it was necessary for them to do so in order to see 
if they could support a claim to the Yorkshire property as against 
the present plaintiff. Then there has been this litigation, and the 
plaintiff has inquired into the family history, and having gone 
through the family for more than 100 years, he has certainly ex- 
hausted, within that 100 years, all the family of whom he could find 
any trace, and having done that, he has gone to the female ancestor 
through whom he claims. It is also very material to consider the 
inquiry made by the widow of the intestate. It is clear that 
she (who had herself made no claim) meant that those inquiries 
should be honestly made. She employed a firm of solicitors well 
known and of the highest respectability, who put in those adver- 
tisements which, under the circumstances, must, I think, be taken 
to have been entirely honest, and intended to find out who was the 
heir-at-law. It may be that a better form of advertisement might 
be suggested, or that a fuller form might have been used ; but we 
are not here deciding upon the sufficiency of the form, but whether 
there was evidence proper to be left to the jury, and sufficient to 
enable them to decide whether reasonable inquiries were made by 
means of those advertisements or by other means. It was for them 
to say whether the advertisements were or were not sufficient, and 
I think they might properly come to the conclusion that they 
were. Then on the trial the defendants shew the closeness of the 
inquiries they had made made by going beyond the 100 years, and 
shewing the existence of this Nathaniel Winterbottom. No doubt 
it was in one sense skilful on their part to stop at Nathaniel, and 
to make no further inquiry as to whether he had any issue, or had 
ever been married. But I cannot say that it would have been 
good tactics to have stopped there if the defendants could have 
shewn that Nathaniel had issue. I agree with Sir George Bramwell 
that we should require the plaintiff to give more evidence of a 
negative as to occurrences within the last century than we should 
require as to occurrences before the last century, because he would 
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have easier means of proving a negative. I think that that is 
not an artificial distinction, but is a good and practical view of 
what you would reasonably expect a man to do; therefore, it 
would have been to the advantage of the defendants if they could 
have shewn that Nathaniel was a married man and had children 
of that marriage, but they advisedly stopped short of that. Then 
we have the fact that, notwithstanding the advertisements, no 
single claimant has come forward to say that he is the representa- 
tive of Nathaniel. 

Taking all those circumstances into consideration, the jury 
would have been, in my judgment, justified in saying that they 
were satisfied that there was no descendant of Nathaniel. If that 
is so, we have got rid of the Winterbottom family, and are driven 
to the Bents and Moults. I do not think it necessary to go back 
150 years to get rid of those lines of descent. Nothing is proved 
with regard to them by either side, and I think we cannot expect 
the plaintiff to go back for that purpose. In my mind, the objec- 
tion to Mr. Herschell’s argument throughout is that it goes too 
far; it is a solid objection to that argument that according to it 
no person claiming through a maternal line can succeed unless he 
exhausts all the male paternal ancestors who ever existed. That 
cannot be the meaning of this statute. If the evidence goes back 
as far as the evidence did in this case, that is to say, for 150 
years, that is sufficient. And unless something is shewn to throw 
doubt upon the want of appearance of any descendants, it is not 
enough to say by way of argument, because the argument is 
equally conclusive on the other side, that there must be other 
people either on the paternal or maternal lines. Of course there 
must be, but they have gone into the vast multitude of the world, 
so that they cannot be taken notice of. Therefore I think that 
this judgment should be affirmed. 

Judgment affirmed, 

Solicitors for plaintiff: Torr & Co. 

Solicitors for defendants: Currie, Williams, & Co. 
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(IN THE COURT OF APPEAL.] 


THE HONDURAS INTER-OCEANIC RAILWAY COMPANY v. 
LEFEVRE ann TUCKER. 


Pleading—Joinder of Defendants—Alternative Relief —Rules of Court, 1875, 
Order XVI, Rules 3, 6. 


In an action brought by a company against L. and T., the claim stated that 
L., through T., who professed to be, and in fact was, the agent of L., contracted 
to take a certain number of debentures in the plaintiff company, which contract 
L. had failed to perform ; and that L. denied that T. was authorized by him to 
make the contract. The plaintiffs prayed for specific performance of the contract 
or for damages against L.; or in the alternative, if it should appear that T. had 
no authority to act as L.’s agent, then for specific performance and damages 


against T. 
T. having applied to have judgment entered up in his favour, or to have his 


name struck out as defendant :— 

Held, affirming the decision of the Exchequer Division, that, under the 
circumstances stated in the claim, the plaintiffs were entitled to join L. and T. 
as defendants, and to claim alternative relief against them under Order XVI, 


Rules 3, 6. 


THIs was an appeal from an order of the Exchequer Division 
(Kelly, C.B., and Cleasby, B.) 

The plaintiffs were a limited company, having their principal 
registered offices at Westminster. Before the coming into opera- 
tion of the Judicature Acts the plaintiffs commenced an action in 
the Court of Exchequer agaiust the defendant, C. J. Lefevre. The 
declaration contained several counts, founded on promises made 
by Lefevre, by himself or his agents, to subscribe certain large 
sums for debentures in the plaintiff company, in consideration of 
the plaintiff company proceeding to an allotment of the shares 
and debentures applied for by the public. 

The defendant Lefevre pleaded several pleas traversing the 
allegations in the declaration, and the plaintiffs joined issue on the 
81st of May, 1876. 

The plaintiffs subsequently applied, by summons in Chambers, 
under Order XVL, Rule 13, to add as a defendant, J. Tucker, 
who had acted, or professed to act, as the agent of Lefevre in the 
business. The matter was afterwards brought before the Divisional 
Court, when the Court made an order giving the plaintiffs leave to 
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add Tucker as defendant, and to commence their pleadings de 
novo, they paying Lefevre’s costs up to that time. 

The plaintiffs accordingly issued a fresh writ under the new 
practice against Lefevre and Tucker, and filed a statement of claim 
on the 8th of November, 1876. This statement was afterwards 
amended and, as amended, stated (inter alia) as follows: That the 
directors, finding the money subscribed by the public not sufficient 
to enable them to proceed with their undertaking, proposed to 
abandon it, and that the defendant Lefevre, through the defen- 
dant Tucker, who stated that he had authority, and which 
authority he then, in fact, had from the defendant Lefevre so to 
do, promised the company that, in consideration of their allotting 
such debentures and shares as had been or might be applied for, 
and proceeding with their undertaking, and also delivering to the 
defendant Tucker, on behalf of the defendant Lefevre, debentures 
to the amount of 10,0007. in blank, the defendant Lefevre would 
subscribe, or procure to be subscribed, the sum of 80,000/. on the 
security of the debentures of the company or otherwise. 

That the company allotted the debentures and shares, and in 
all respects performed their part of the contract, but the defendant 
Lefevre refused to subscribe or procure the sum of 80,0002, or 
any amount of money. 

That Tucker represented to the plaintiffs, at the time of making 
the promises, that he had authority to make them on behalf of 
Lefevre, but that Lefevre now asserted that Tucker had no such 
authority from him, and refused to perform his promise on that 
ground ; that the plaintiffs relied on the representations of Tucker, 
and that, in the event of Lefevre being held not liable, on the 
ground that Tucker had no such authority as he represented him- 
self to have, the plaintiffs would claim from Tucker the damages 
claimed in the prayer. 

The plaintiffs prayed for specific performance of the contract, 
or damages against Lefevre; and in the event of its being held 
that Lefevre was not liable, on the ground that Tucker was not 
authorized as his agent, then for specific performance of the con- 
tract or damages against Tucker. 

The defendant Tucker then applied to the judge in chambers 
to have judgment entered up in his favour on the admissions in the 
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pleadings, and the summons was referred to the Court. The 
matter was heard on the 16th of January, 1877, when the de- 
fendant Tucker moyed the Court either to enter up judgment in 
his favour under Order XL., Rule 11, or to strike his name out of 
the record under Order XVI., Rule 13. 

The Court refused either relief, and Tucker appealed. 


Pollard, for the defendant, Tucker. Tucker has been made a 
defendant under the notion that this can be done under the 8rd or 
6th Rule of Order XVI. (1) But the 3rd Rule does not apply to 
cases where the relief prayed in one alternative is inconsistent 
with the relief prayed in the other; nor does either Rule apply to 
cases where the grounds of action against the two defendants are 
distinct. In such cases the plaintiff must still bring separate 
actions as under the old practice. Before the passing of the 
Judicature Acts a bill which prayed inconsistent relief against 
two defendants was demurrable: Clark v. Lord Rivers. (2) And 
in Evans v. Buck (3) the Master of the Rolls held that the old 
rule still prevailed. In the present ease the plaintiffs pray relief 
against Lefevre, if he is liable under the contract; then they pray 
relief on totally inconsistent grounds against Tucker. It would be 
very inconvenient and almost impossible to try a double issue like 
this at one trial. Moreover, the causes of action in the two cases 
are different. The claim against Lefevre is based on his contract ; 
the claim against Tucker is based on tort, for his misrepresentation 
of his authority, and the measure of damages may be different in 
the two cases: Randell v. Trimen. (4) If the wide construction of 


(1) Order XVI., Rule 3, is as fol- 
lows: “All persons may be joined as 
defendants against whom the right to 
any relief is alleged to exist, whether 
jointly, severally, or in the alternative. 
And judgment may be given against 
such one or more of the defendants as 
may be found to be liable according to 
their respective liabilities, without any 
amendment.” 

Rule 6: “Where, in any action, 
whether founded upon contract or 
trover, the plaintiff is in doubt as to 


the person from whom he is entitled to 
redress, he may in such manner as 
hereinafter mentioned, or as may be 
prescribed in any special order, join 
two or more defendants to the intent 
that, in such action, the question as 
to which, if any, of the defendants is 
liable, and to what extent, may be 
determined as between all parties to 
the action.” 

(2) Law Rep. 5 Eq. 91. 

(3) Weekly Notes, 1876, p. 305. 

(4) 18C. B. 786; 25 L. J. (C.P.) 307 
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the 3rd Rule contended for is the true one, there was no occasion 
for the 4th Rule, nor for the special mention of bills of exchange 
in it. 

If the Court should be of opinion that Tucker’s name ought not 
to be struck out, he is entitled to judgment under Order XL., 
Rule 11, on the ground that in the statement of claim there is no 
allegation that Tucker had no authority: Oxenham v. Smythe. (1) 
On the contrary, there is an express allegation that he had autho- 
rity. He is therefore entitled to judgment as if he had demurred : 
Gilbert v. Simith. (2) 


Watkin Williams, Q.C. (Tindal Atkinson with him), for the 
plaintiffs. All the rules under Order XVI. ought to be read 
together. Rule 3 relates to the joinder of defendants in the 
original writ, Rule 6 to the addition of defendants by amendment 
after the action has commenced, and Rules 14,15, and 16 shew 
how that is to be done. Rule 6 bears the same relation to Rule 3 
as Rule 2 does to Rule 1. It is clear, from the 17th, 18th, and 
19th Rules, that the legislature contemplated very complex actions 
being tried under this Order. The rules are made to prevent the 
failure of justice which sometimes took place in such cases as the 
present, where the plaintiff proceeded, first, against the principal 
and then against the agent, and was battled in both actions by the 
impossibility of shewing whether the agent had authority or not. 
No inconvenience can arise out of the application of the rule to 
such a case as the present, because the Court has full power to 
direct how the action shall be tried, or to make such other order 
as may be right: Benecke v. Frost. (3) The new rules only put 
actions on contracts on the same footing as actions on tort were 
formerly ; when an action for an assault, for instance, was brought 
against several persons, if the plaintiff proved his case against 
one, it was sufficient to sustain the action. Tucker contends 
that the rules only apply to alternative relief in respect of the 
same cause of action; but there are no words in the rule to 
limit their application. It can make no practical difference that 
the measure of damages in the case of the two defendants is 


(1) 6 H. & N. 690; 31 L, J. (Bx.) 110. (2) 2 Ch. D. 686. 
(3) 1Q. B, D. 419, 
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different. In almost all cases of alternative relief this must be 
the case. : 
Pollard, in reply, referred to Jenkins v. Hutchinson. (1) 


Cocksurn, C.J. Iam of opinion that this appeal must be dis- 
missed, It is not necessary to decide whether the case falls within 
the 8rd Rule of Order XVI. My impression is that it does not, 
but that that Rule is confined to cases in which a plaintiff has 
a right of action at his option against either of two parties, as, 
for instance, against a principal debtor and his surety. But it is 
enough for the present purpose to say that it is within the 6th 
Rule. This rule, I think, is applicable to actions which have been 
already commenced, as well as to those in which the plaintiff is 
in doubt on commencing the action; and if, after having brought 
the action, the plaintiff is in doubt whether he has made the 
right person defendant, he may apply to the Court, under Rule 13, 
and obtain permission to add another defendant. When I say 
that the 6th Rule is applicable, I must be understood as limit- 
ing my opinion to such circumstances as exist here. I do not 
say that in every case in which a plaintiff may have a cause 
of action against A. or B. in the alternative, he would be entitled 
to join them as defendants. I think it very doubtful whether if 
the redress claimed against them differed in substance he would be 
entitled to join them. On that, however, I pronounce no opinion. 
But here we have a claim for redress against two persons arising 
out of a common transaction, to which both of them are alleged to 
have been parties—against the one as principal if the agent had 
authority to bind him, against the other who professed to be 
an agent, if he acted without authority. What the plaintiffs 
complain of is the non-performance of a contract. If their claim 
is against Lefevre it is because the contract is broken; if it is 
against Tucker it is also because the contract has failed and re- 
mains unfulfilled. The only difference is that, although the redress 
claimed is the same, if there had been separate actions the process 
would have been different in the two actions. In the one it would 
have been on the contract ; in the other on the special ground that 
the defendant professed to have authority which he had not, and so 


(1) 18 Q. B. 744. 
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the contract failed. But whatever course was pursued the redress 
would, in both cases, have been for damages-arising out of non- 
performance of the contract. 

Therefore I think that the case is within Order XVI, Rule 6, 
and that the defendant, Tucker, is not entitled to have his name 
struck out. The appeal must be dismissed with costs. 


Me .tiisu, L.J. Iam of the same opinion. The rules ought to 
be interpreted fairly to carry out the intention of the legislature 
in making them. There can be no question that the intention of 
the legislature was that it should not be necessary for a plaintiff 
to bring an action first against A., and then against B., and to run 
the risk of the jury taking a contrary view of the evidence in the 
two cases, but that he should have both defendants before the 
Court at once, and try it out between them. The only question 
is whether the case can be brought within the words of the 6th 
Rule. In my opinion, if we give the ordinary meaning to the 
words, this case is within the rule. The action is on a contract. 
The plaintiffs complain of a breach of it, and claim specific per- 
formance against Lefevre, whom they allege to be the principal ; 
and then they allege that Lefevre denies that Tucker was autho- 
rized as his agent to make such a contract, and that if he was 
not authorized then Tucker is liable. Therefore, the plaintiffs 
are in doubt which person to proceed against. If Tucker. was 
Lefevre’s agent, then they claim against Lefevre, if not, then 
against Tucker, on account of the contract not being performed. 
I think that such a case is within the plain meaning of the words 
of the rule. I think the plaintiffs are not concerned to enter into 
the contest between them. They have a right to make out their 
case against one or the other. 


BaGGaLuay, J.A. Iam of the same opinion. 


BramweEtt, J.A. I am also of the same opinion. In all litiga- 
tion the question arises who is to be plaintiff and who is to be 
defendant. Rule 1 of Order XVI. says that any number of plain- 
tiffs may be joined, and the relief claimed may be different for 
ditterent plaintiffs; for it may be alleged to exist either jointly, 
severally, or in the alternative. Then the joinder of defendants is 
provided for by Rule 3, which says that all persons may be joined 
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as defendants against whom the right to any relief is alleged to 
exist, either jointly, severally, or in the alternative. 

Coupling this with what is said about plaintiffs in Rule 1, it 
comes to this, that you may have as many plaintiffs as you like 
claiming in the alternative, and by Rule 3, as many defendants as 
you like, against whom relief is claimed in the alternative. If 
Rule 3 is not wide enough to include this case, I think it is 
included in Rule 6. There is some colour for saying that Rule 6 
refers to Rule 3; but I think it was not intended to apply 
only to actions already commenced. It appears to me impossible 
to suppose that the-legislature would say: First bring your 
action, and then if any doubt arises in the course of the action 
whether you have the proper defendant, ask leave of the Court to 
add another defendant. It seems to me more probable that the 
words ‘‘in any action” are equivalent to “any intended action.” 
I think that the rule shews that alternative relief of different 
kinds may be given against alternative defendants. 


Appeal dismissed. 
Solicitors for plaintiffs: Mercer & Mercer. 
Solicitor for defendant: R. Reece. 


MURPHY, AprettAnt; MANNING anp ANnorHeEr, RESPONDENTS. 
Cruelty to Animals— Cutting Cocks’ Combs—12 & 13 Vict. c. 92, s. 2. 


Upon an information against the respondents, under 12 & 18 Vict. c. 92, s. 2, 
for cutting the combs of cocks, evidence was given that the operation caused very 
great pain, and was inflicted in order to fit the birds for one or other of two 
purposes ; cock-fighting or winning prizes at exhibitions. he magistrates having 
yeferred to the Court the question whether the case was one of the class con- 
templated by the statute :— 

Held by Kelly, C.B., that the respondents did, as a matter of fact, ‘cruelly 
ill-treat, abuse, or torture the birds ;” that, as a matter of law, the act could 
not be justified by the purpose of cockfighting, and that the respondents ought to 
have been convicted. 

By Cleasby, B. (without expressing any opinion upon the facts), that neither 
the purpose of cockfighting nor that of winning prizes at exhibitions would 
prevent the case from being within the statute. 


Case stated under 20 & 21 Vict. ec. 48. 
At a petty sessions at Sittingbourne, in Kent, on the 17th of 
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January, 1876, two informations were preferred by the appellant 


~ Murphy, inspector to the Rochester and Ghatham branch of 


the Royal Society for the Prevention of Cruelty to Animals ; 
(1.) against Manning, veterinary surgeon, for having, on the 20th 
of November, 1875, at Rainham, unlawfully and cruelly ill- 
treated three cocks; and (2.) against Sayer, the owner of the 
cocks, for unlawfully causing them to be so ill-treated contrary to 
12 & 13 Vict. c. 92, s. 2. (1) 

The appellant stated that on the 27th of November he went to 
Sayer’s house, and saw three bantam cocks. Their combs had 
been cut off as closely as it could be done, and there were unhealed 
scabs, the effect of a wound, on their heads. Sayer said he had 
been told at the Crystal Palace that unless the combs were off he 
could obtain no prizes, which was the only reason for having it 
done. The next day the appellant saw Manning, and asked him 
as to the cutting of the combs, and he said he did it at Sayer’s 
request for the purpose of exhibition. The appellant asked 
Manning if he did not consider it caused pain. Manning replied 
that there was a measure of pain, but he did not think it very 
great, it was soon over; the birds winced their heads during the 
cutting, and bobbed them two or three times when cut. He 
mentioned that he had been in the habit of doing it more or less 
for forty years past. On cross-examination, appellant said he 
could not say whether the birds were cocks or cockerels; he took 
them to be full-grown birds. 

The police-constable stated that they looked as though they 
had been -just recently cut. They were full-grown birds, duck- 
winged. 

James Broad, a member of the council of the Royal College of 
Veterinary Surgeons, stated that in his opinion great pain was 
caused to cocks in cutting their combs. The removal did not 
prevent the cock from suffering disease; the only object was for 
fighting purposes, he knew of no other cause for cutting them. 


(1) 12 & 18 Vict. c. 92,s.2: “Ifany over-driven, abused, or tortured, any 
person shall, from and after the passing animal, every such offender shall, fox 
of this Act, cruelly beat, ill-treat, over- every such offence, forfeit and pay a 
drive, abuse, or torture, or cause or penalty not exceeding five pounds,” 
procure to be cruelly beaten, ill-treated, 
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On cross-examination he admitted that he had never done it 
himself nor seen it done; that it might be done in a minute. 
There was no portion of the comb without a nerve which com- 
municated with the spinal cord ; it was a tissue of bloodvessels. 

W. H. Jones, a member of the College of Veterinary Sur- 
geons, stated that in his opinion the cutting would cause pain. 
There were nerves separated in the cutting off the comb. The 
fact of their wincing shewed this. On cross-examination he 
admitted that he had never cut a comb or seen it done, and 
that blood was no proof of pain. He had studied the habits of 
fowls. 

Frederick Crook, one of the judges of the Crystal Palace Poultry 
Show, stated that it was detrimental to a cock to cut its comb. It 
depended upon the class in which a bird was entered, whether or 
10 it would disqualify the bird. There were exhibition classes in 
which it was the practice to “dub” birds, and there were also 
classes in which it was the practice not to have them ‘“ dubbed.” 

Harrison Weir, an animal painter and artist, said he had spent 
a good deal of time in studying the habits of birds and animals, 
and, in his opinion, “dubbing” spoiled the look of the bird, and 
must be very painful. He would not interfere with nature. 

For the respondents, it was contended, that the combs were cut 
for the purpose of their being exhibited, and that it was clear, from 
the evidence of Mr. Crook, that the practice was for game cocks 
to be dubbed ; that, so far from the operation of dubbing being 
cruel, it was for the real benefit of the birds themselves, inasmuch 
as in case they quarrelled or fought with one another in the fowl- 
pen or yard, they could not pull one another by the comb, in 
which way they often injured themselves; and that such an act 
did not come within the statute. 

George Barker, who was a veterinary inspector to the cor- 
poration of Gravesend, and had had sixteen years’ experience in 
veterinary matters, said, that cutting the comb of a game cock 
would decidedly not create much pain. He called a comb a 
fleshy excrescence, and said it had never been proved that it con- 
tained nerves communicating with the brain. He considered it 
an advantage to game birds to have their combs cut, as it prevented 
their fighting with one another. He said it was an ordinary 


309 


1877 
Mourruy 
v 
MANNING. 


310 EXCHEQUER DIVISION. VO1.. Il. 


1877 practice to do it in farm yards in Lincolnshire, where he had cut 
“Mourrury hundreds; it took a quarter of a minute, and the bird’would eat 
Mananc, directly, and did not appear to suffer. The comb, in his opinion, 
did not contain a nerve vein; there were blood-vessels. In frosty 
weather the comb gets frost-bitten. He did not consider it 
cruelty. 

The justices, being of opinion that the offences charged were 
not of the class contemplated by the statute, dismissed the 

informations. 


The question for the Court was, whether their decision was right. 


Waddy, Q.C. (Morton Smith with him), for the appellant. 
Webster’s Dictionary defines “cruelly ” as “with cruelty,” and 
“cruelty” as a “ barbarous deed, any act of a human being which 
inflicts unnecessary pain.” Is the operation of dubbing unne- 
cessary pain? Ifit is,then it iscruel. Itis admitted that the pain 
can be inflicted for only two purposes, viz., to prepare the birds for 
exhibition, and to render them less likely to be injured when fight- 
ing. Cock-fighting is illegal, and therefore there is no necessity 
that the birds should be prepared against contingencies which could 
not happen in lawful course. As to the other point, the Court 
will not say that it is right that pain should be inflicted simply to 
satisfy some arbitrary requirement of people who wish to see the 
birds exhibited in a particular shape. Suppose there was a prize 
for one-eyed dogs. Would a man be justified in putting out one 
eye of his dog to qualify it for exhibition? If people cannot obtain 
prizes without cutting the combs of these cocks, they must go 
without prizes, or they must get the regulations altered ; it is none 
the less cruelty because they only conform to the rules of an exhibi- 
tion. nd &6 Wm. 4, c. 59, s. 2, upon which the section in question 
is based, there appears another word which is purposely left out 
of the present statute—the word “ wantonly.” Wightman, J., in 
Budge v. Parsons (1), said, “the cruelty intended by the statute 
is the unnecessary abuse of the animal.” It was not necessary that 
the birds should be exhibited, or if exhibited that their combs 
should be cut any more than their neck should be broken. Trim- 
ming sheep, by cutting off their tails for sale at fairs, would be 
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within the statute. The castration of horses would not, because 
that is not done for mere profit. 

[Ketty, C.B. The act may be cruel in ine sense that it gives 
pain: yet the cruelty may be legalised by reference to the object 
with which it is inflicted. ] 

To justify the pain it must be for the necessary use of the 
animal, No one can say that it is for the necessary use of the 
animal that it should be exhibited. Take the case of terriers used 
for ratting. Would it be lawful to cut the ears of terriers that 
they might not be worried or laid hold of by rats? or because a 
person could not obtam prizes unless the ears were so cut ? 

Biron, for the respondents. The question whether dubbing is 
cruelty or not is one entirely of fact for the magistrates, and they 
having given their decision, this Court cannot review it. But if 
that question be open it is clear that the mere infliction of pain 
per se is not within the statute, else to flog a restive horse would 
be cruelty. ‘The question is whether the pain inflicted is of such 
a degree as to amount to cruelty; but that is a question not of 
law but of fact, for the decision of the justices. But even if it 
were for the Court to decide as a matter of law whether this 
dubbing is cruelty or not, it does not at all follow that it is cruelty 
within the meaning of the penal statute because the act done 
inflicted a certain amount of pain. And it is the amount that is 
here in controversy. ‘I'wo gentlemen called in support of the 
informations were of opinion that the amount of pain inflicted by 
the cutting of the combs was very considerable; a veterinary 
inspector, called for the respondents, gave it as his belief that the 
pain was very slight indeed, for the reason that the birds would 
eat within a minute or two of the operation being performed upon 
them. According to the appellant’s argument, one would imagine 
that dubbing was the only operation performed upon cocks; but 
there is another, called ‘caponising,” which is infinitely more 
barbarous, but which enables the bird to put on flesh, and to be- 
come more adapted for the table. No one can say that this is for 
the bird’s advantage, though it may be for the benefit of the con- 
sumer. But.it must be taken that the justices exercised a fair 
judgment; and that they came to the conclusion that so far from 
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dubbing being cruel it was really for the benefit of the birds, as 
it prevented them from hurting each otlier when fighting as 
much as they would otherwise do. It is said to be illegal for 
cocks to fight ; but game cocks do fight in the farmyard; and 
if they can injure each other more with their combs uncut than 
when dubbed, surely it is humane to deprive them of the power 
to mangle each other. By an operation, which is over in half a 
minute, a bird for its whole life may be saved, the risk of being 
mangled. If this operation be not done with a reckless, foolish 
purpose, but with a bona fide intention of improving the bird, 
then it is not cruelty within the statute. The ears of foxhounds 
are rounded to make them more comfortable in the pursuit of 
game. They are less likely to be caught in the brambles when 
going through the woods at full speed. The appellant must go 
further than shewing that, in the strictest sense of the words, 
the pain inflicted by dubbing is not necessary for the good of 
the animal or the use of man; he must shew that the act 
was purposeless, and without any ulterior intention to benefit 
the bird, or to make it more happy in after life or more useful 
to mankind. 

Waddy, Q.C., in reply. Admittedly the dubbing was not per- 
formed to benefit the birds, but simply to put money in the shape 
of prizes into some one’s pocket. 


Keuty, C.B. Ido not hesitate to say that I am most clearly of 
opinion that the decision of the magistrates was wholly incorrect, 
and that the respondents ought to have been convicted. The first 
question is, Is it cruel to cut the combs of these cocks? Now I 
admit there are some acts which are cruel in the extreme, and no 
legislation can make them otherwise, yet they are perfectly law- 
ful and not within the Act, because they are done for some lawful 
purpose—as, for instance, the cutting of horses. The purpose 
and object may be such as to legalise acts which would otherwise 
be within the statute. So as to the much milder operations upon 
sheep and dogs, and many other cases which might be put. But 
I do not enter into those questions now. It is enough to deal 
with cases when they arise. The present case, with which alone 
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I deal, is one which causes not only pain, but torture. No one 
can doubt that to do it is to “cruelly ill-treat, abuse, and torture ” 
the animal. One witness treats it as alight matter. I disregard his 
evidence altogether. I entirely believe the evidence of the 
member of the Royal College of Veterinary Surgeons, who said it 
gave great pain. In cross-examination he asserted, and, I should 
say, was proud to assert, that he had never himself done it. The 
excision of the nerves from the animal’s head must cause harrow- 
ing pain. We cannot define the measure, but it must be very 
severe. There is the obvious and visible effect of the operation on 
the bird. He winces, and throws his head up and down. The fact 
that it is done quickly does not make any difference. Let any one 
try to hold his hand over a flame for two seconds, and I think he 
would say that half a minute, not to say a minute, was a long time 
for an operation of this kind. Then the question is, is there any 
purpose or reason which can legalise or justify an act of such 
extreme barbarity? To my mind the object, as shewn by the 
whole of the evidence, is that the animals may be used for cock- 
fighting. ‘This, which once was legal, is now illegal. Taking off 
the combs makes them more fit for fighting. It is cruelty, and 
an abuse and ill-treatment—the very words in the Act. As it 
does not better fit the animal for the use of man or for any other 
lawful or proper purpose, it is wholly unjustifiable, and is a criminal 
act which comes within the statute. 


CiEeasBy, B. The magistrates have, as I understand, found the 
facts, and referred to us as a matter of law whether the case is 
within the statute. If, instead of stating the case in that way, they 
had found as their conclusion of fact that pain was not inflicted 
under such circumstances, or to such an extent as to amount to 
cruelty, there would have been no case for us to consider. But 
they have not so stated the case; therefore I think they have not 
drawn that conclusion. They thought, however, that the purpose 
for which the act was done was such that it was one of a class 
of cases not within the statute, and upon this they ask our 
opinion. I do not agree in that conclusion. 

Undoubtedly every treatment of an animal which inflicts pain, 
even the great pain of mutilation, and which is cruel in the 
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ordinary sense of the word, is not necessarily within the Act. 
Many cases were put in the course of the argument in which it is 
clearly not so. Whenever the purpose for which the act is done 
is to make the animal more serviceable for the use of man the 
statute ought not to be held to apply. As was said by Wight- 
man, J., in Budge v. Parsons (1), the cruelty intended by the 
statute is the unnecessary abuse of the animal. Neither cock- 
fighting, nor the chance of a prize at an exhibition, is such a 
purpose as prevents the word “cruel,” as used in the Act, from 
o 
ie Case remitted to the magistrates with 
this opinion. 


Solicitor for appellant : Leslie. 
Solicitor for respondents: Dollman, for Hayward, Rochester. 


SKEET v. LINDSAY. 


Statute of Limitations—Acknowledyment of Debt—Implied Promise to pay. 


The defendant, whose debt to the plaintiff was barred by the Statute of Limi- 
tations, wrote to the plaintiff within six years before action the following letter : 
“T return to Shepperton about Easter. If you send me there the particulars of 
your account with vouchers, I shall have it examined and cheque sent to you for 
the amount due; but you must be under some great mistake in supposing that 
the amount due to you is anything like the sum you now claim :”— 

Held, that the debt was revived, as the request to be furnished with an account 
with vouchers at a particular time and place did not negative the implied promise 
to pay arising from the admission of a balance due. 


DemvRRER to a replication. 

The claim was debt for horse hire and hay and straw supplied by 
the plaintiff to the defendant in 1868. The defence was the Statute 
of Limitations, to which the plaintiff replied that the case was 
taken out of the statute by the following note, written by the 
defendant within six years of action brought and signed by him: 
‘““Your note and its inclosure have been forwarded to me here. 
I return to Shepperton about Easter. If you send me there 
the particulars of your account with vouchers, I shall have it 
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examined and cheque sent to you for the amount due; but you 
must be under some great mistake in supposing that the amount 
due to you is anything like the sum you now claim.” 

Demurrer. 


Jan. 25. J. Brown, Q.C. (A. L. Smith with him), for the defend- 
ant. The letter shews nothing more than that the defendant was 
willing to pay conditionally, but the condition has not been per- 
formed. [He referred to Smith vy. Thorne (1); Chasemore v. 
Turner (2); In re River Steamer Oo., Mitchell’s Claim (8); Hales 
v. Stevenson (4); Quincey v. Sharpe (5).] 

J. O. Griffits, @.C. (Wilberforce with him), for the plaintiff. The 
whole of the letter must be taken together, and it shews an admis- 
sion of an outstanding account, which raises an inference of a 
promise to pay. To this promise the request to be furnished with 
vouchers is not a condition, but only suggests a mode of arriving at 
the balance. [He referred to Prance v. Sympson (6); Sidwell v. 
Mason (7); Colledge v. Horn (8) ; Gardner v. M‘Mahon (9).] 


J. Brown, Q.C., in reply. 
Our adv. vult. 


Jan. 30. Cieassy, B., read the following judgment. This case 
was argued before me. The only question is whether a particular 
letter set out in the reply is such an acknowledgment of a debt as 
takes the case out of the operation of the Statute of Limitations. 
In the excellent argument which took place before me the only 
question argued was that to which the case is properly reduced. 
That question was whether, coupled with an absolute acknowledg- 
ment of a debt, there is in the present case such a conditional 
promise to pay as negatives the promise which would be implied 
from an absolute acknowledgment of a debt taken by itself. 

It was very properly not contested that an absolute acknow- 
ledgment of a balance has the same effect, so far as the present 
question is concerned, as the acknowledgment of a particular sum. 
It was also not contested that it is settled conclusively by the 


(1) 18 Q. B. 134. (@)) il ike, ID 71 
(2) Law Rep. 10 Q. B. 500. (6) Kay, 678. 
(3) Law Rep. 6 Ch. 822. (7) 2H. & N. 3806; 26 L. J. (Ex.) 407. 


(4) 7 L. T. (NS.) 317; 8 L. T. (8) 8 Bing. 119. 
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authorities on the subject, beginning with Tanner v. Smart (1), 
that an absolute acknowledgment of the debt by itself is sufficient, 
because you may imply from it an unconditional promise to pay 
the debt, but an absolute acknowledgment of the debt coupled 
with anything which shewed that the debtor only promised to 
pay it on a particular event happening, or a particular condition 
being performed, is not sufficient to revive the original debt 
payable on request. 

The law on the subject is most clearly summed up by Mel- 
lish, L.J., In re River Steamer Co., Mitchell's Claim (2): “There 
must be one of these three things to take the case out of the 
statute. Hither there must be an acknowledgment of the debt, 
from which a promise to pay is to be implied, or secondly, there 
must be an unconditional promise to pay the debt, or thirdly, 
there must be a conditional promise to pay the debt, and evidence 
that the condition has been performed.” 

Many cases have arisen in which the question decided has been 
whether particular words constituted such a conditional promise as 
to negative the promise which would be implied from an unqualified 
acknowledgment. Instances may be put on both sides which 
would be clear. If the words used were that the debtor would 
pay if he recovered from an illness and could attend to business, 
or if he succeeded in a law suit in which he was engaged, such 
words would import that in those events only a fresh promise to 
pay was made, and there would be no implied promise to pay on 
request; but if the words were that he would look over the 
account and pay when he met his creditor on the next market 
day, these words would not import that he would only pay in that 
event, and the original promise would be revived. 

Among the cases referred to in the course of the argument are 
Hales v. Stevenson (3), Chasemore v. Turner (4), Sidwell vy. Mason (5), 
Gardner y. M‘Mahon (6), Quincey v. Sharpe. (7) 

When the question is, what effect is to be given to particular 
words, little assistance can be derived from the effect given to 


(1) 6 B. & C. 603. (4) Law Rep. 10 Q. B. 500. 

(2) Law Rep. 6 Ch. at p. 828. (5) 2H. & N.306; 26 L. J. (Ex.) 407. 
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other words in applying a principle which is admitted. A similar 
question to the present one was much considered in the above 
cited case of Chasemore v. Turner (1) on appeal, where there was 
difference of opinion among the judges, Lord Coleridge differing 
from the rest of the Court. But there was no difference as to the 
rule to be applied. The difference was more as to the meaning 
of the words used than the legal effect of them, if the meaning was 
ascertained. The words in that case were, “The old account 
between us which has been standing over so long has not escaped 
our memory, and as soon as we can get our affairs arranged we 
will see you are paid; perhaps, in the meantime, you will let 
your clerk send me an account of how it stands.” It is not sur- 
prising that there was a difference of opinion. Lord Coleridge 
thought those words imported a condition that the affairs were 
arranged, but the majority of the Court, consisting of five judges, 
thought that those words did not in any reasonable sense express 
an intention of the defendant that the plaintiff should not be paid 
unless the affairs were arranged. They considered that the non- 
happening of such an event as the arrangement of the affairs was 
not contemplated, but the happening of that event was assumed, 
and then a convenient time pointed out for the payment. This 
case was certainly as near the line as any one which has been so 
decided, and the judges considered it so. 

But the present case appears to me a much clearer one. The 
words are, “I return to Shepperton about Haster. If you send me 
there the particulars of your account with vouchers, I shall have 
it examined and cheque sent to you for the amount due; but you 
must be under some great mistake in supposing that the amount 
due to you is anything like the sum you now claim.” 

The latter part is a clear and absolute acknowledgment of a 
balance being due. Does the former part upon any reasonable 
construction import that the balance is only to be paid in case the 
plaintiff sends to Shepperton (where the defendant was to return 
about Easter) the particulars with vouchers? Is it not rather a 
mode of arriving at the correct balance, which the defendant 
engages absolutely to pay? It appears to me that the latter is 
the proper effect to be given to it, and that there is not such a 

(1) Law Rep. 10 Q. 1. 500. 
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condition imported as to negative the pio g ee to be implied from 
the absolute acknowledgment. 

The learned counsel relied upon the form of the sentence being 
in express terms a condition commencing with the word “if.” 
But we must, in giving the proper effect to a passage, look not at 
the form so much as to the substantial meaning of the language. 

For the above reasons I think the acknowledgment is sufticient, 
and the plaintiff entitled to judgment and with costs, 


Judgment for the plainteff. 


Solicitors for plaintiff: Worthington, Evans, & Cook. 
Solicitors for defendant: Trinders & Curtis Hayward. 


HAND v, HALL. 


Lease— Option to Lessee to continue Holding beyond Three Years—Statute of 
Frauds (29 Car. 2, c. 3) ss. 1, 2—8 & 9 Vict. c. 106, s. 3. 


A lease, not under seal, for an original term of less than three years, whether: 
by parol or in writing, is invalid, if it gives a right to the lessee to continue the 
holding beyond three years from the making of the lease. 


THIS was an action to recover one quarter's rent, alleged to be 
due under an agreement signed by both the plaintiff and defend- 
ant, but not under seal, of which the following is the material 
portion :— 

“1876. Jan. 26. 

“ Memorandum.—Samuel Hand agrees to let, and John William 
Hall agrees to take the Large Room on the south end of the 
Exchange, Wolverhampton, from the 14th day of February, next, 
until the following Midsummer twelve months, and with right at 
end of that term for the tenant, by a month’s previous notice, to 
remain on for three years and a half more. The rent for such 
term (original or renewed) to be at the rate of 120J. a year.” 

The defendant did not enter under this agreement, which con- 
tained other terms on which questions were raised to which it is 
not necessary to refer. At the trial before Brett, J., at the 
Staffordshire Summer Assizes, 1876, it was admitted that if the 
defendant was liable, a quarter’s rent was due, and, thereupon, 
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judgment was entered for the plaintiff, leave being reserved to 
move to set it aside, and enter judgment for the defendant. 


Feb. 138. H. Matthews, Q.C., and Baldock Stone, moved accord- 
ingly. They contended first that this was an agreement for a 
lease, and not itself a lease, and that as no possession had been 
taken under it, an action for rent would not lie; and secondly, 
that if the memorandum was a lease it gave the tenant a right to 
a term of more than three years, and not being by deed was 
invalid. 

J. J. Powell, Q.C. (Underhill with him), for the plaintiff, con- 
tended that the memorandum was a lease for a term not exceed- 
ing three years from the making thereof, and was within the excep- 
tion of s. 2 of the Statute of Frauds. 


H. Matthews, Q.C., in reply. 
Cur. adv. vult. 


Feb. 15. The judgment of the Court (Cleasby and Pollock, BB.) 
was delivered by 


Creassy, B. This action was brought to recover rent under a 
lease. The plaintiff and defendant had both executed a document 


not under seal purporting to be a lease. There had been no 


occupation under it, but the time for payment of a quarter’s rent 
had expired, 

There were two defences: one on the document itself, and the 
other on matter extrinsic: first, that by the effect of the Statute 
of Frauds and the Statute 8 & 9 Vict. c 106, s. 3, it was not a 
valid lease ; second, that the plaintiff, who was himself a lessee, 
had no title to grant the lease intended, and that the defendant, 
before entry and before commencement of the intended term, 
avoided the lease on that ground. 

The question which arises on the first defence set up is, whether 
the lease which was signed is a lease not exceeding three years. 
If it is a lease not exceeding three years, then no writing was 
necessary to make it valid, and the statute does not apply. But 
if it exceeded three years, then it is not within the 2nd section of 
the Statute of Frauds, a writing was necessary under the Ist 
section, and a deed is now necessary. 

We have, therefore, to construe the lease in question, No 
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authority was cited to us upon this part of the case, and we are 
aware of none from which we can derive much assistance. The 
conclusion, however, we have arrived at is that we cannot consider 
this as a lease not exceeding three years. A lease not exceeding 
three years, in our opinion, must be a lease not giving a right 
(independent of the lessor) exceeding three years. We think a 
demise for three years, and for three years longer, at the option 
of the lessee, could not be said to be a lease not exceeding three 
years, and would not be valid if by parol only. 

It is true that in the present case the lease is not in the above 
terms, but the tenant acquires under it a right at his own option 
by a month’s notice to continue it on. If that is given the tenant 
still holds under the original demise—there is no further act of 
the lessor. 

The question decided in the present case appears to be a tech- 
nical one, viz., that a deed is necessary where there is a writing. 
But we are bound to give effect to the objection, because we are in 
effect deciding to what extent a lease by parol only is binding, a 
question affecting the title to property to a considerable extent. 

The case of Crosby v. Wadsworth (1) is so different from the 
present that it cannot be referred to as an authority; but Lord 
Ellenborough’s language, in speaking of the 1st and 2nd sections 
of the Statute of Frauds, is deserving of notice. He says (p. 619): 
“The leases, &c., meant to be vacated by the 1st section must be 
understood as leases of the like kind with those in the 2nd, but 
which conveyed a larger interest to the party than for a term of 
three years.” In the present case a larger interest was conveyed 
than for a term of three years. 

The above conclusion makes it unnecessary to consider the other 
question, because, in our opinion, the foundation of the plaintiff's 
claim for rent fails, and there must be judgment for the defendant. 


Judgment for the defendant. 
Solicitors for plaintiff: Gregory, Roweliffes, & Rawle, for Manby, 


Wolverhampton. 
Solicitors for defendant: Pickett & Mytton, for T. W. Hall, 


Bilston. 
(1) 6 Hast, 602. 
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BROADHEAD v. HOLDSWORTH. 
Vaccination—Certificate that Child has had Smallpor— Vaccination .Act, 1871 
(34 & 35 Vict. c. 98), ss. 7, 15. 


By the Vaccination Act, 1871, s. 7, every certificate of a child being unfit for, 
or insusceptible of, successful vaccination shall be transmitted to the vaccination 
officer under a penalty on failure to do so. The Poor Law Board, under the 
authority of s. 15 of the Act, issued a form of certificate expressed in the alter- 
native, either that the child had been not less than three times unsuccessfully 
vaccinated and was insusceptible of vaccination, or that the child had already 
had smallpox :— 

Held, that a parent to whom a certificate that the child had already had small- 
pox was given, and who failed to forward it to the vaccination officer, was not 
liable under s. 7. 


Case stated by justices for the borough of Huddersfield, in the 
West Riding of the county of York. 

On the 2nd of June, 1876, the appellant laid an information 
under 80 & 31 Vict. c. 84, s. 31 (1), that he had reason to believe 
that a child under the age of fourteen years, residing within the 
Huddersfield Poor Law Union, had not been successfully vacci- 
nated; that he had duly given the respondent, as the father of 
the child, notice to procure its being vaccinated, and that such 


notice had been disregarded. 


(1) 30 & 3L Vict. c. 84, s. 31: “If 
any registrar or any officer appointed by 
the guardians to enforce the provisions 
of this Act shall give information in 
writing to a justice of the peace that he 
has reason to believe that any child 
under the age of fourteen years, being 
within the union or parish for which 
the informant acts, has not been suc- 
cessfully vaccinated, and that he has 
given notice to the parent or person 
jiaving the custody of such child to 
procure its being vaccinated, and that 
this notice has been disregarded, the 
justice may summon such parent or 
person to appear with the child before 
him at acertain time and place, and 
upon the appearance, if the justice 
shall find, after such examination as 


L.R. Ex.D.1/2 


he shall deem necessary, that the 
child has not been vaccinated, nor has 
already had the smallpox, he may, 
if he see fit, make an order under his 
hand and seal directing such child to 
be vaccinated within a certain time; 
and if at the expiration of such time 
the child shall not have been so vac- 
cinated, or shall not be shewn to be 
then unfit to be vaccinated, or to be 
insusceptible of vaccination, the per- 
son upon whom such order shall have 
been made shall be proceeded against 
summarily, and unless he can shew 
some reasonable ground for his omission 
to carry the order into effect, shall be 
liable to a penalty not exceeding 
twenty shillings.” 
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Upon the hearing it was proved by the respondent that his 
child had then already had the smallpox, and the justices there- 
upon discharged the respondent. 

It was, however, contended on behalf of the appellant that 
although the defendant had not been found guilty of the offence 
of not taking or causing to be taken his child to be vaccinated, he 
was yet guilty of an offence by not transmitting a certificate of 
the fact of such child having had the smallpox according to form 
“(€,” in the schedule to the general order of the Local Govern- 
ment Board issued on the 30th day of November, 1871, and the 
appellant sought to have the respondent convicted upon the ground 
of the non-transmission of such a certificate, relying upon the 4th 
paragraph of 34 & 35 Vict. c. 98, s. 11 (the Vaccination Act, 
LS7D)SCY) 

The justices were of opinion that in point of law the respondent 
was not required, either by the principal or the amending Act, to 
transmit a certificate of the fact of his child having had smallpox, 
since s. 7 of 34 & 35 Vict. c. 98 only requires certificates of a 
child being “ unfit for, or insusceptible of, successful vaccination ” 
to be transmitted by the parent to the vaccination officer, and 
does not in terms extend to the case of a child having had small- 
pox, and that as the penalty is imposed upon those only who act 
in contravention of the last-mentioned section, the respondent was 
not guilty of any offence. (2) They, therefore, ordered him to be 
discharged. 

(1) 34 & 35 Vict.c. 98, s. 11: “Where 
a person is’charged with the offence of 
neglecting to take or cause to be taken 


any child to be vaccinated, aud on the 
defence made by such person it appears 


certificate of a child being unfit for 
or insusceptible of successful vaccina- 
tion, if given by a public vaccinator, 
shall, instead of being delivered by 
him to the parent, be transmitted by 


to the justices having cognizance of the 
ease that such person is not guilty of 
such offence, but has been guilty of the 
offence of not transmitting any certifi- 
cate required by the principal Act or 
this Act with respect to the vaccina- 
nation of such child, the justices may 
convict such person of the last-men- 
tioned offence in ke manner as if he 
had been charged therewith.” 

(2) 34& 35 Vict. c. 98,8. 7: “Every 


such public vaccinator, and if given 
by any other medical practitioner shall 
be transmitted by the parent of such 
child to the vaccination officer, in like 
manner as if it was a certificate of suc- 
cessful vaccination. . . . Every person 
who acts in contravention of or fails 
to comply with any provision of this 
section shall be liable on summary con- 
viction to a penalty not exceeding 
twenty shillings. .. .” 


VOR. EXCHEQUER DIVISION. 


The question of law arising was, whether the justices were 
right in deciding that the Vaccination Acts did not impose any 
penalty upon persons who fail to transmit to the vaccination officer 
a certificate of a child having had smallpox. 


Sir H. S. Giffard, S.G. (S. Romilly with him), for the appel- 
lant. The object of the Acts is that all certificates should be 
forwarded to the proper officer for registration, and the power 
given to the Poor Law Board, by s. 15 of the Vaccination Act, 
1871, to alter the forms formerly in use, under which the re- 
spondent would have been liable, cannot be taken to override 
this. 

Poland, for the respondent. The decision of the justices is 
correct, and the respondent cannot be convicted under s. 7 for not 
sending a certificate that he does not possess. [He was then 
stopped. | 


CieasBy, B. I think our judgment should be for the respond- 
ent. Itseems to me that the legislation on this point is imperfect, 
and that this is a casus omissus, which we cannot supply in an 
enactment creating an offence. The principal thing to look at is 
s. 7 of 34 & 35 Vict. c. 98, in order to see what the real meaning 
of the words is, where we find it enacted that every certificate of a 
child being unfit for or insusceptible of vaccination is to be for- 
warded to the vaccination officer. The certificate to this effect 
is to be transmitted by the parent to the officer. There is a 
peculiarity in this respect, that there was a form given in the 
schedule to the former Act of Parliament (1) which made the 
certificate of having had smallpox conclude with the words, “and 
I am of opinion that such child is insusceptible of successful 
vaccination.” There might be a difficulty in this conclusion, and 
power was given to the Poor Law Board to alter the forms. When 
we look at the alteration, there seems to be no doubt in the case. 
The place where the alteration is to come in is indicated by a 
figure, referring to a note in the margin in the form CO, which is 
now before me, issued by the Poor Law Board. The concluding 
part of that form runs thus, “(has been times unsuccessfully 
vaccinated by me, and is in my opinion insusceptible of successful 

(1) The Vaccination Act, 1867 (380 & 31 Vict. c. 84). 
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vaccination), or (has already had smallpox),” and the note in the 
margin is, “strike out the words which do not apply to the case.” 
There must be a certificate in one form or the other, either that 
the child is insusceptible of successful vaccination by reason of 
not less than three trials having been made to vaccinate it, or 
else that the child has had the smallpox. ‘he latter certificate, 
which rightly omits the insusceptibility to vaccination, we are 
asked to include in the 7th section by extending its construction. 
The respondent has not such a certificate as that mentioned in 
s.7, but something quite different, and that being so, he cannot be 
punished for not transmitting that which he has not. 


Pottock, B. I am of the same opinion. 
Judgment for the respondent. 


Solicitors for appellant: Shum, Crossman, & Crossman, for John 
Sykes & Son, Huddersfield. 

Solicitors for respondent: Layton & Jaques, for Mills & Bilby, 
Huddersfield. 


STAPLES v. YOUNG. 


7 Costs—Oounty Court Act, 1867, s. 5—Judicature Act, 1873, s 67, Order XIX., 


Rule 3, Order LV. 


In an action tried by a jury, in which the plaintiff proves a claim but a 
counter-claim of less amount is proved by the defendant, the plaintiff recovers 
judgment for the balance only, and if no order as to costs is made, the plaintiff's 
right to costs under the County Court Act, 1867, and Order LV. of the Judicature 
Acts, must. be decided with reference to that balance, and not to the amount of 
the claim proved. 


Tus was an action for the balance of purchase-money on the 
sale of the good-will and stock of a business, in which the plaintiff 
claimed 26/. 13s. The defendant set up a set-off and counter- 
claim for money expended by him in repairs, on an agreement that 
the plaintiff should repay him, and for unliquidated damages for 
breach of a representation amounting to a warranty by the plain- 
tiff on the sale of the business, with regard to the average gross 
receipts. The plaintiff replied, denying the case set up in defence. 

At the trial before Grove, J., the jury found that the balance 
claimed by the plaintiff was due; they also found the allegations 
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of the counter-claim proved, and assessed the sum due to the 
defendant for the work done at 3/. 1s. 6d., and the sum due to him 
on the claim for unliquidated damages at 20/. On these findings 
the learned judge directed the judgment “to be entered accord- 
ingly,” and declined to make any order as to costs, 

The plaintiff applied to a master at Chambers to have his costs 
taxed against the defendant, which was refused, and on appeal to 
a judge at Chambers the order of the master was confirmed. This 
was an appeal from the judge’s decision. 


C. Dodd, for the plaintiff, contended that he was entitled to his 
costs from the defendant. The judgment was entered for 261. 13s. 
for the plaintiff, and for 232. 1s. 6d. for the defendant, and the 
plaintiff has recovered the former amount, and no certificate under 
the County Court Act, 1867,is required. The counter-claim is in 
the nature of a cross action. Admitting that a liquidated set-off 
must be deducted in estimating what amount a plaintiff recovers, 
there would be a hardship in so doing in the case of an unliqui- 
dated debt, because the plaintiff cannot know the amount that 
will be recovered against him, and therefore canrot tell whether 
he ought to bring his action in the superior court or not. At all 
events, the Court should now give a certificate under Order LY. 

R. V. Williams. Order XIX., Rule 3, deals with set-off and 
counter-claim on the same footing, and so does Order XXII, Rule 
10, which directs that if the balance is in favour of the defendant, 
the Court may give him judgment. By Order LYV., in default of 
direction by the judge or Court, the costs follow the event, but 
that must be taken with the limitations produced by the reserva- 
tion in s. 67 of the Judicature Act, 1873, of the sections of the 
County Court Act, 1867, applying to costs. It cannot be that 
both plaintiff and defendant get judgments—one or other must 
recover the balance which is in his favour. 


C. Dodd, in reply. 


Cueassy, B. It appears to me that the order should stand. 
The jury have found in favour of the plaintiff on his claim, and 
in favour of the defendant on his counter-claim, and the learned 
judge who tried the cause has directed judgment to be entered 
accordingly. The question arises, What has the plaintiff recovered 
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1877 in his action within the meaning of the County Court Act, 1867, 
~Srapims 8:5? The words of the Act deprive the plaintiff in a superior 
Youxe, court of his costs of suit “if he shall recover a sum not ex- 
ceeding twenty pounds” in an action founded on contract, unless 
he obtains a certificate. By Order XIX., Rule 3, a defendant 
may set off or set up by way of counter-claim any right or claim, 
whether such set-off or counter-claim sound in damages or not ; 
and such set off or counter-claim shall have the same effect as a 
statement of claim in a cross action, so as to enable the Court to 
pronounce a final judgment in the same action, both on the ori- 
ginal and on the cross claim ; and then by Order XXII, Rule 10, 
from which we may derive some assistance, the defendant, if the 
balance is in his favour, may have judgment for such balance. 
Can we say here, looking at those rules, that the plaintiff has 
recovered the full amount of the claim that he proved, and that 
the defendant has recovered the amount of the counter-claim that 
he set up, or must we say that the plaintiff has recovered the 
balance? It seems to me that the latter view is the right one, 
and that by it only can we give to the counter-claim the same 
effect as to a statement of claim in a cross action and give a final 
judgment on both the original and cross claim. The intention 
and words of the rules are, that the final judgment is to be founded 
on the result of both original and cross claim taken together and 
treated as arising in the same action. Order XXII, Rule 10, 
provides for the opposite case, where the balance is in favour of the 
defendant, for in such cases the Court may give judgment for the 
defendant for such balance. That judgment would be a judgment 
in the action, and the defendant would recover, not in his counter- 
claim, but in the action to the extent of the balance. Then we 
have to see what is the effect of the provision as to costs in 
Order LV. By the Judicature Act, 1878, s. 67, the provisions of 
the County Court Acts relating to costs are incorporated. The pro- 
vision in Order LY. is that in any action or issue tried by a jury, 
which clearly includes cases in which a counter-claim is set up 
in an action, the costs shall follow the event, unless, upon applica- 
tion made at the trial for good cause shewn, the judge before whom 
such action or issue is tried, or the Court, shall otherwise order. 
When the Act says that costs shall follow the event, it cannot 
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mean that in every instance when the successful party gets any 
sum of money, however small, he shall necessarily have his costs, 
but that they shall be regulated by the event. This conclusion 
might operate to produce hardship in case of a claim and a new 
counter-claim which the plaintiff in commencing his action could 
not anticipate, in which case, after a long inquiry, he might only 
recover a small sum, when in commencing his action for a substan- 
tial claim he was not aware of the counter-claim, as he would have 
been aware of a set-off. This, however, is obviated by the discre- 
tionary power of the Court or judge to deal with costs. We are 
asked in this case to exercise that discretionary power. But here, 
at least, the claim and counter-claim arose out of the same trans- 
action, and I think we should not interfere. 


Poutocs, B. Iam of the same opinion. I think it clear that 
the judge at the trial might have dealt with the costs under 
Order LY.; but as he has not done so, the question is what is the 
strict right of the plaintiff? It is clear that set-off was always 
treated as a reduction of damages, one of the best proofs of this 
being that the plaintiff, if he so chose, might elect to deduct the 
set-off and take a verdict for the balance, whereby the defendant 
would be barred in respect of his claim on the set-off. Then the 
question is whether, under the Judicature Acts, a counter-claim is 
to be treated for this purpose as though it were a set-off. The 
argument is that it should be treated not as though it were 
merely advanced in reduction of damages, but as a distinct matter, 
although for motives of convenience and otherwise the two actions 
are tried together. It seems to me that the intention of the 
statute with regard to the trial and the result of it in the matter 
of costs was to place counter-claim and set-off on the same footing. 
There is one judgment, and that is for the balance; and I think 
that, inasmuch as the provisions as to costs in actions in which 
relief could be obtained in the county court are reserved in the 
Judicature Acts, the plaintiff in this case gets no costs. 


Rule refused with costs, 


Solicitor for plaintiff: Miller. 
Solicitors for defendant: Ingle, Cooper, & Holmes, for H. Uoward, 


Greenwich. 
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THE MAYOR, &c., OF PENRYN v. HOLM. 


Duchy of Cornwall—Right to foreshore in Cornwall—Charter of 11 Edw. 3— 
21 & 22 Viet. c. 109. 


The charter of 11 Edw. 8, as interpreted by 21 & 22 Vict. c. 109, conveyed to 
the Duke of Cornwall all the rights of the Crown in the foreshore of the county of 
Cornwall, and not merely the foreshore attached to the manors granted by the 
charter. 


THIS was an action of trespass and ejectment tried at Bodmin 
before Amphlett, B., at the summer assizes, 1876. 

It appeared at the trial that the defendant had built a boathouse 
on a part of the foreshore of Penryn Harbour, in the county of 
Cornwall, from which the plaintiffs sought to eject him as a 
trespasser. 

The plaintiffs were the mayor, aldermen, and burgesses of 
Penryn, and they claimed the foreshore under a conveyance from 
the Ecclesiastical Commissioners of England. 

The title of the Ecclesiastical Commissioners was twofold. 
They claimed, first, as grantees of the foreshore under a conveyance 
from the Duke of Cornwall, dated the 18th of July, 1865, which 
purported to convey the rights of the Duke of Cornwall to the 
foreshore in question; and, secondly, they claimed as successors 
and representatives of the See of Exeter, and thus as lords of the 
manor of Penryn. ‘The second of these claims depended on 
various charters from the Crown to the bishops of Exeter, but the 
consideration of this derivative title became immaterial. The 
claim through the Duke of Cornwall arose under the charter of 
11 Edw. 3, which has the force of an Act of Parliament. (1) By 
that charter certain castles, manors, and other things were granted 
to Edward the Black Prince, who had recently been created Duke 
of Cornwall. Among other things granted were seventeen manors 
by name in the county of Cornwall with their appurtenances; the 
manor of Penryn not being one of those named. There was 
further granted “all the profits of our ports, within the same 


(1) See preface to the Prince’s Case, of owe vy. Brenton a translation of the 
8 Co, Rep. 1, and see also 3 M.& R. charter is set out at_length, 
474, where in an Appendix to the case 
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county of Cornwall, to us belonging, together with wreck of the 
sea, as well of whales and sturgeon and other fishes which do 
belong to us by reason of our prerogative, as whatsoever other 
things belong to such wreck of the sea, with the appurtenances in 
all our said county of Cornwall.” (1) 

Some years back questions arose between the Crown and the 
duchy of Cornwall as to whether the mines and minerals lying 
under the seashore between high and low water marks within the 
county of Cornwall, and under the estuaries and tidal rivers 
within the same county, and under the open sea below low water 
mark, adjacent to but not in or part of the same county, were 
respectively the property of Her Majesty the Queen in right of 
her Crown, or of the Prince of Wales in right of his duchy of 
Cornwall, and such questions were referred to Sir John Patteson. 
The statute 21 & 22 Vict. c. 109 was passed to give effect to the 
award made in pursuance of this reference. By that statute, by 
sects. 1 and 2, it is enacted and declared that minerals under the 
seashore between high and low water marks in Cornwall are, as 
between the Queen and the Prince of Wales, vested in the latter 
“in right of the duchy of Cornwall as part of the soil and terri- 
torial possessions of the said duchy,” and that minerals below 
low water mark under the open sea adjacent to, but not part of, 
Cornwall are vested in the Queen in right of her Crown as part of 
the soil and territorial possessions of the Crown, and by sect. 3 
Her Majesty and her lessees are to have liberty to work such last- 
mentioned minerals through the lands of the duchy, and by sect. 9 
the rights of all other persons are reserved. 

The Ecclesiastical Commissioners claiming the foreshore of the 
harbour of Penryn as lords of the manor and representing the 
See of Exeter, obtained (to prevent disputes) from the duchy a 
grant, as above-mentioned, of that foreshore amongst other things, 
and they granted it to the mayor, aldermen, and burgesses of 
Penryn. 

The defendant set up no title in himself, and the learned judge 
being of opinion that the claim of the plaintiffs through the duchy 
was made out, directed a verdict for the plaintiffs, reserving to the 
defendant leave to move to set aside this verdict and enter it for 

(1) Quoted from 8 M. & R, at p, 477, 
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himself, on the ground that the plaintiffs had failed to make out 


: EERO their title. 
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Feb. 10. Kingdon, Q.C., moved accordingly. He contended 
that the charter of Edward III. had only conveyed to the Duke 
of Cornwall the manors named in it, and the rights appurtenant 
to them and the royal prerogatives in relation to them, and that it 
was not intended to pass all the prerogatives of the Crown within 
the county. The grant of a manor with wreck of the sea may 
pass the foreshore attached to that manor: Attorney-General v. 
Jones (1), but cannot do more. The statute 21 & 22 Vict. c. 109, 
goes no further, and must be construed as applying only to the 
manors named in the charter, and the words in the statute shew- 
ing that the Duke of Cornwall held the minerals “as part of the 
soil” confirm this view. 

C. Vivian (with him A. Charles and Hugh Neville), for the 
plaintiffs. The words relating to the prerogatives of the Crown 
in the charter are perfectly general, and cannot be cut down as 
suggested. The statute is declaratory, and puts a wide construc- 
tion on the charter, declaring that the foreshore belongs to the 
Duke of Cornwall “as part of the soil and territorial possessions 
of the duchy.” This construction is confirmed by the fact that 
the statute gives rights of access to the Crown to work the mines 
below low water mark, which would not have been necessary had 
the foreshore been vested in the Crown, 

Kingdon, Q.C., in reply. 

Cur. adv. vult, 


Feb. 15. The judgment of the Court (Cleasby and Pollock, BB.) 
was delivered by 


Creasy, B. We had brought before us in this case a question 
of a very general nature, which it seems has never formed the 
subject of discussion before. 

The defendant had taken possession of a small piece of land on 
the foreshore of a creek of the sea, adjoining the parish of Budock 
in the county of Cornwall. The claimants who derive title from 
the duchy of Cornwall brought the present action to dispossess 


(1) 2H. & C. 8473 83 L, J. (Ex.) 249. 
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him, and the defendant set up the defence that nothing had taken 
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place to deprive the Crown of its prima facie ownership, and vest “favor or 


it in the Duke of Cornwall. There can be no question that the 
ownership of the foreshore is prima facie in the Crown, and the 
case for the plaintiffs was rested upon this, that by the effect of 
the charter, or Act of Edward III., creating the duchy, and an 
Act of 21 & 22 Vict. c. 109, the right of the Crown was transferred 
to the Duke of Cornwall. The charter, or Act of Edward IIL, is 
set out at length in the Prince’s Case (1), in which it was decided 
that this charter had all the effect of an Act of Parliament. 
Certain manors, seventeen in number, are assigned to the duchy, 
and there then follow words of a very general and comprehensive 
nature as follows :—“ Also the profits of all the ports within the 
same our county of Cornwall to us belonging, together with wreck 
of the sea, as well of whales and sturgeon and other fishes which 
do belong to us by reason of our prerogative, and whatsoever 
belongs to any wreck of the sea, with the appurtenances in our 
said county of Cornwall.” (2) The land in question is not within 
the specified manors. 

Now upon the above words, which give such extensive rights, 
including wreck of the sea, over the whole duchy, a question 
might, no doubt, be raised whether they could have the effect of 
passing the whole foreshore of the duchy, and if the question 
turned wholly upon the construction of this charter, whatever 
evidence of uniform enjoyment or of other relevant matters was 
produced, there still might remain a difficulty. But the Act of 
Parliament referred to was passed for the express purpose of 
putting an end to any dispute between the Crown and the duchy 
regarding the foreshore within the duchy. It begins by reciting 
that questions had arisen inter alia as to whether the mines and 
minerals lying under the seashore, between high and low water 
marks, within the county of Cornwall, were the property of Her 
Majesty in right of her Crown, or of the Prince of Wales in right 
of his duchy of Cornwall, and that such questions had been 
referred to Sir John Patteson for his decision. It then recites 
that Sir John Patteson had decided that the right to all mines and 
minerals lying under the seashore between high and low water 

(1) 8 Co. Rep. 1. (2) Quoted from 8 Co, Rep. 8 b. 
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marks was vested in the Prince, as part of the soil and territorial 
possessions of the duchy. It further recited that it was intended 
that a bill should be submitted to parliament for the purpose of 
obtaining the sanction and ratification of the said reference and 
award. The recitals have only been referred to so far as they 
relate to the right in question. We have then by clause 1 the 
following enactment so far asit'relates to the same right: “That all 
mines and minerals lying under the seashore between high and low 
water marks, within the said county of Cornwall, and under estuaries 
and tidal rivers and other places (below high water mark), even 
below low water mark, being in and part of the said county, are, as 
between the Queen’s Majesty in right of her Crown on the one hand, 
and His Royal Highness Albert Edward, Prince of Wales and Duke 
of Cornwall, in right of his duchy of Cornwall, on the other hand, 
vested in his said Royal Highness Albert Edward, Prince of Wales 
and Duke of Cornwall, in right of the duchy of Cornwall as part of 
the soil and territorial possessions of the said duchy.” The argu- 
ment of the learned counsel for the defendant was that this enact- 
ment could not be construed to vest the whole foreshore of Cornwall 
in the duchy, but must be limited in its operation to the foreshore 
adjoining those manors which had been made his property by the 
charter. It might possibly have been reasonable so to limit the 
reference and award and enactment, but throughout the subject- 
matter is, “the seashore between high and low water marks within 
the county of Cornwall.” It is impossible to cut down such clear 
words as those of the award, namely, “all mines and minerals 
lying under the seashore between high and low water marks 
within the county of Cornwall,” and make them signify a certain 
portion in connection with certain manors. ‘here is really no 
reason for doing so, as the duke had clearly other rights, such as 
wreck of the sea, extending over the whole county. The 1st 
section deals only with the mines and minerals under the fore- 
shore, but by the 8th section, which is an interpretation clause, 
mines and minerals are to comprehend all sub-strata and the soil 
under which they are, so that they include the foreshore. 

The decision rests upon this: the prima facie title to the fore- 
shore everywhere is in the Crown. The effect of the charter and 
the Act of Parliament is to transfer the title to the Duke of Corn- 
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wall of the foreshore in the county of Cornwall. ‘The plaintiffs 1877 
claim under the duchy of Cornwall, and therefore establish a RG.” 
prima facie case, and the defendant has no answer. Resting, there- a 
fore, on the prima facie case, the consequence is that the action How. 
was maintainable, and the jugment will be for the plaintiffs. 


Judgment for the plaintiffs. 


Solicitors for plaintiffs: Gregory, Roweliffes, & Rawle, for G. A. 
Jenkins, Penryn. 

Solicitors for defendants: Iarris & Powell, for R. Dobell, jun., 
Truro. 


TIN THE COURT OF APPEAL..] March ‘%. 
HOLLOWAY v. YORK. 
Practice—Transfer of Action to Chancery Division—Rules of Court— 
Order L1., rule 2. 


W. contracted to purchase a property, and paid a deposit. He afterwards gave 
notice to rescind the contract on the ground of the vendor’s delay in making out 
a title, after which he took proceedings for the liquidation of his affairs. His 
trustee commenced an action in the Exchequer Division against the vendor for a 
return of the deposit, and for damages. The vendor delivered a counter-claim for 
specific performance, insisting that there had not been any such delay as to entitle 
the purchaser to rescind :— 

Held, reversing the decision of the Exchequer Division, that as there was a 
question to be tried, which was not a question for a jury, and if the vendor suc- 
ceeded upon it he would be entitled to relief, fur giving which the Chancery 
Division alone had the requisite machinery, the action ought to be transferred to 
that Division. 


J. H. Wirson agreed to buy from the defendant York a certain 
freehold property for 500/., and paid him a deposit of 307. 

Wilson afterwards took proceedings for the liquidation of his 
affairs by arrangement, and Holloway, his trustee, commenced an 
action in the Exchequer Division to recover the deposit and 
damages. The statement of claim alleged that all conditions were 
performed, and that all things were done and happened, and that 
all times elapsed to entitle Wilson to have a title made out to the 
property pursuant to the agreement. That the defendant did not 
make out, and was unable to make out a title; that Wilson there- 
fore became entitled to rescind, and did rescind the agreement, 
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1877 and became entitled to have, the deposit returned. ‘he plaintiff 
Houtoway Claimed the deposit and the expenses of investigating the title. 

Youx. The defendant, in his statement of defence, stated, by way of 
counter-claim, that he had delivered an abstract of title; that 
requisitions had been made which he answered. That on the 
10th of April, 1876, Wilson sent in further requisitions, one of 
which was for evidence of the death of a person who died in 
America, with a notice at the foot that if the requisitions were 
not satisfied within six weeks the purchaser would rescind, and 
that on the 26th of May, the evidence not having been furnished, 
the plaintiffs solicitors gave notice to the defendant that the 
contract was at an end. That the defendant used all diligence 
in procuring the evidence, procured it by the latter part of 
September, 1876, and on the 27th gave the plaintiff notice, but 
plaintiff refused to complete. The defendant claimed to have the 
contract specifically performed, and for that purpose to have the 
action transferred to the Chancery Division. 

The defendant took out a summons to have the action trans- 
ferred to the Chancery Division. Huddleston, B., refused to. 
make any order, and this decision was affirmed by the Exchequer 
Division. The defendant appealed. 


C. Herbert Smith, for the defendant. This case is governed 
by Hillman v. Mayhew. (1) The defendant wants the remedies 
which the Chancery Division only can give, a resale at the 
purchaser’s expense, with liberty to prove against his estate for 
the deficiency. 

Warton, for the plaintiff. The purchaser is entitled to recover 
his deposit: Moeser v. Wisker (2); the vendor having been guilty 
of such default as entitled him to rescind, and there is no case for 
specific performance. ‘The plaintiff wishes for a jury, and the 
case can be best tried where it is. 


Mewuisu, L.J. There is a question to be tried which is a 
question of equity, and not a matter for a jury. If the vendor 
succeeds on the trial of this question the Chancery Division is the 
only one that has the requisite machinery for giving him the 


CG) Gi UxaDrlig2: (2) Law Rep. 6 C. P. 120, 
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relief to which he will be entitled. I am of opinion that the 1877 


action ought to be transferred. Hotioway, 
CE 

JesseL, M.R. I am of the same opinion, and for the same eee 
reasons. 

BaGeatiay, L.J., concurred. 

Decision reversed. 
Solicitor for plaintiff: J. J. Rae. 
Solicitor for defendant: W. C. Smith. 
[IN THE COURT OF APPEAL] "April 28, 


BLAKE, ApprLtnant; BEECH, REsponDENtT. 


Practice—Appeal in Criminal Matter—Judicature Act, 1873 (86 & 37 Viet, 
c. 66), s. 47. 


A judgment of the Court of Appeal from Inferior Courts, against the validity of 
a conviction, under 16 & 17 Vict. c. 119, s. 3, for keeping a common gaming- 
house, on a case stated under 20 & 21 Vict. c.49,is a judgment of the High Court 
in a criminal matter from which, by s. 47 of the Judicature Act, 1873, there is 
no appeal. 


THE Court or AppEAL from Inferior Courts gave judgment in 
favour of the appellant on an appeal against a conviction, in a 
penalty under 16 & 17 Vict. c. 119, 8. 3, for keeping a common 
gaming-house, on a case stated under 20 & 21 Vict. c. 43 (see 
1 Ex. D. 320). The respondent obtained leave to appeal, and the 
appeal was brought before the Judicature Amendment Act of 1876 


was passed. 


R. G. Arbuthnot for the respondent, in support of the appeal. It 
is disputed whether the appeal in cases like this is not taken away 
by s. 47 of the Judicature Act, 1873. In Howes y. Board of Inland 
Revenue (1), the appeal was heard, but not in Reg. v. Steel (2), and 
Reg. v. Fletcher. (3) This is a penal, but is not a criminal matter, 
and the respondent has leave to appeal; nor is thisa case in which 
the judgment is final, so that the right of appeal would not be 


(1) 1 Ex. D. 385. (2) 2Q. B. D, 87. 
(3) 2Q. B.D. 48. 
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taken away by s. 20 of the Act of 1876 (39 & 40 Vict. ¢ 59), sup- 
posing that Act to apply to an appeal brought before it passed. 

Baylis, Q.C., and T. W. Wheeler, for the appellant, were not 
called upon. 


Lorp Coteripes, C.J. Without pronouncing any opinion upon 
the second point, it is clear that we have no jurisdiction in this 
ease. Reg. v. Fletcher (1) is exactly in point, that this is a judg- 
ment in a criminal matter within s. 47 of the Judicature Act, 
1873. 


BRAMWELL and Brett, L.JJ., concurred. 
Appeal dismissed. 


Solicitors for appellant: Chester, Urquhart, & Co. for H. M. 
Richardson, Bolton. 
Solicitors for respondent: Gregory & Co., for Hall, Bolton. 


WILSON anp AnotuerR v. FINCH HATTON. 


Landlord and Tenant—Lease of a Furnished House—Implied Condition of 
Fitness for Occupation. 

In an agreement to let a furnished house there is an implied condition that the 
house shall be fit for occupation at the time at which the tenancy is to begin, and 
if the condition is not fulfilled the lessee is entitled thereupon to rescind the 
contract. 

The defendant agreed to rent the plaintiffs’ furnished house for three months 
from the 7th of May, but having at the beginning of the intended tenancy 
discovered that the house was, owing to defective drainage, unfit for habitation, 
refused to occupy. The plaintiffs repaired the drains, and on the 26th of May 
tendered the house in a wholesome condition to the defendant, who refused ta 
occupy or to pay any rent. The plaintiffs having sued for the rent and for use 
and occupation :— 

Held, that the state of the house at the beginning of the intended tenancy 
entitled the defendant to rescind the contract, and that he was not liable for the 
rent or for use and occupation. 

Smith v. Marrable (11 M. & W. 5; 12 L. J. (Ex.) 223), approved. 


THIS was an action to recover the sum of 450 guineas, being the 
rent of a furnished house in Wilton Crescent, under an agreement, 
by which the defendant agreed to hire the plaintiffs’ house from 


() 2Q.B.D. 43. 


VOB si: EXCHEQUER DIVISION. 


the 7th of May to the 31st of July, 1875. The plaintiffs also 
claimed the same sum for use and occupation of the house. 

The statement of defence alleged that the agreement was made 
upon the implied condition that the house should be fit for habita- 
tion, and that owing to the bad state of the drains, it was not fit 
on the 7th of May. The occupation was also denied. 

At the trial before Quain, J., in Middlesex, at the Hilary 
Sittings, 1876, it appeared that the defendant, acting for the 
Dowager Countess of Winchelsea, agreed to take the house from 
the plaintiffs, who as trustees of a Mrs. Hale, were owners thereof. 
The agreement contained provisions to the effect that the rent 
should be paid in two equal instalments, one on the first day and 
the other on the last day of the tenancy ; that the plaintiffs should 
keep the premises in good substantial repair, and that the defend- 
ant should deliver them up at the end of the tenancy in as good 
a state as he had received them, reasonable wear excepted. 

Before the agreement was signed the defendant wrote to the 
plaintiffs’ agent to make inquiries as to the state of the drains. 
The agent wrote in reply that “ Mrs. Hale believes the drainage to 
be in perfect order.” 

On Saturday, the 8th May, the tenant’s coachman brought her 
horses to the stable, and she herself arrived from the country 
with her servants and personal luggage; but as she perceived an 
unpleasant smell in the house she declined to occupy the house, 
and had her horses taken out of the stable. A builder examined 
the house at the request of the tenant on the following Monday, 
and she then wrote to the plaintiffs’ agent to say that she would 
not occupy the house. 

The inspector of nuisances for the district also visited the house 
on the Monday, and inspected the premises, when he discovered 
that the drains, which were old brick drains, were much out of 
repair; that there was a cesspool under the pantry, and a con- 
siderable amount of stagnant sewage matter under the basement 
floor. The defendant thereupon gave notice to the plaintiffs that 
he should decline to occupy the house at all. The sanitary 
authorities gave the plaintiffs formal notice to repair the drains, 
and these repairs having been effected, the house was tendered to 
the defendant in a wholesome condition on the 26th of May. He, 

however, declined to enter and occupy, or to pay any rent. 
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Quain, J., told the jury that there was an implied condition in 
an agreement for the letting of a furnished house, that it should 
be fit for occupation, and asked them whether this house was so fit 
on the 7th of May. The jury answered this question in the nega- 
tive, and the learned judge entered the verdict for the defendant, 
leave being reserved to the plaintiffs to move to set aside the 
verdict and enter it for them, on the ground that there was no 
implied term or condition that the premises were to be fit for 
habitation, and further that the premises being put in such 
a condition by the 26th of May, the plaintiffs were entitled to 
the rent. 


April 26. (1) J. Brown, Q.C., and Trevelyan, moved accord- 
ingly. In the absence of misrepresentation or fraud the landlord 
was not bound to inform the tenant of that which he could by 
inspection discover for himself. The intending lessee of a'house 
does not trust to the lessor’s judgment, but inspects it himself, 
or by his agent. The condition of the premises, therefore, is 
as much within his knowledge as within that of the lessor, and 
there is, therefore, no implied covenant such as the defendant 
wishes to introduce here: Francis v. Cockrell (2), per Kelly, C.B. 
The case of hiring a house resembles that of a buyer who in- 
spects goods; and buys them on his own judgment, in which 
case there is no implied warranty, according to the first rule 
laid down in Jones v. Just. (3) A tenant examines the house 
and can satisfy himself as to its condition, and make such stipu- 
lations as seem necessary : Keates v. Harl Cadogan. (4) Smith v. 
Marrable (5) will be relied on by the defendant, but that case may 
be distinguished on the ground that the defect was in the furni- 
ture, and not in the house; and also, because the agreement 
in that case did not contain the express provisions that are found 
here. Smith v. Marrable (5), however, has been so much doubted 
even if not overruled, that it cannot now be considered good law. 
Parke, B., who was a party to the decision, questioned its autho- 


(1) The motion was originally made (2) Law Rep. 5 Q. B. 501, at p. 506. 
on the 10th of May, 1875; but the (3) Law Rep. 3 Q. B, 197, at p. 202. 
Court, which then consisted of two (4) 10 C.B. 591; 20L.J.(C.P.) 76. 
judges only, desired that the case should (5) 11M. & W. 5; 12 L. J. (Ex) 
be argued again before three judges, 223. 
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rity in giving judgment in Sutton v. Temple (1), and he also stated 
in Hart vy. Windsor (2) that the cases on which the decision in 
Smith v. Marrable (8) proceeded could not be supported, and were 
not law. This view is confirmed by the remarks of Coltman, J., 
in Surplice vy. Farnsworth (4); and the observations of Erle, J., in 
Heard v. Camplin (5), shew that he did not consider Sivith v. 
Marrable (3) to be good law. It was clearly stated by the Court 
in Searle vy. Lavevick (6) that in the ordinary case of lessor and 
lessee there is no implied covenant that the building shall be fit 
for the purpose for which it is let. The American cases confirm 
the authority of the decisions in Sutton v. Temple (1) and Hart v. 
Windsor (2), and shew that the defendant is, at all events, bound 
to pay the rent claimed, and to bring a cross action to recover the 
damages, if any, caused by the plaintiffs’ defuult: Westlake v. De 
Graw (7); Dutton v. Gerrish (8) ; Foster v. Peyser (9) ; McGlashan 
v. Tallmadge. (10) The Irish case of Murray v. Mace (11) is to the 
same effect. Even if it could be said that in some cases there 
might be an implied covenant, that contention is excluded here 
by the fact that there is in this agreement an express covenant by 
the plaintiffs to keep the premises in repair, so that all implied 
covenants are excluded: Line v. Stephenson (12): for by the terms of 
such a covenant the plaintiffs would be bound to put them into 
repair: Payne v. Haine. (13) Moreover, if there was an implied 
condition such as the defendant contends for, it is not more than a 
coyenaut, and it is not a condition precedent, so that it does not 
go to the whole consideration for the agreement, and does not give 
the defendant a right to rescind the contract, but only to sue for 
damages, or to recover the expenses which have been caused by the 
breach of the covenant, according to the well known rule in 


Pordage v. Cole. (14) 


(1) 12M. & W. 52; 13 L. J. (Ex.) (7) 25 Wendell, 669. 
fe (8) 63 Massachusetts, 89. 
(2) 12M. & W. 68; 13 L. J. (Ex.) (9) 63 Massachusetts, 243. 
129. (10) 37 Barbour, 318, 


(3) 11M. & W.5; 12 L. J. (Ex.) (11) Ir. Rep. 8 C. L. 396. 

223. C2) 4-Bing No Cr 67ss. 7 Tid. 
(4) 8 Scott, N. R. 307, at p.316;13  (C.P.) 268. 

L. J. (C.P.) 215. (3) 16 Me & WW. 5415) 16 Ia, J 
(5) 15 L. T. (0. 8.) 487. (Eex.) 130. 
(6) Law Rep. 9 Q, B. 122, at p. 131. (14) 1 Wms, Saund. p. 320, c. 


O39 


1877 


WILSON 
0. 
Finca 
Harton. 


340 


1877 
WILSON 


v. 
incu 


HATTon. 


EXCHEQUER DIVISION. VOL. If. 


A. L. Smith (with him McIntyre, Q.C.), for the defendant. The 
rule as to warranties which are implied by law is well expressed 
in Redhead v. Midland Ry. Co. (1) by M. Smith, J., who says that 
they are founded on the presumed intention of the parties to the 
contract. The cases cited for the plaintiffs may be distinguished 
on the broad ground that they relate to demises of real property, 
and therefore they do not overrule Smith v. Marrable. (2) The 
tenant did not get what she had bargained for, viz., a habitable 
house for the whole term. [He was then stopped. ] 


Ke.ty, C.B. We have allowed some argument to be addressed 
to us by the counsel for the defendant, not because we entertained 
any real doubt upon the question raised in this case, but because 
of the general importance of the points involved, and because of 
the comments which have been made at various times on the law 
as laid down in the case of Smith v. Marrable. (2) The question 
we have to determine is whether, on an agreement of this nature, 
which is an agreement for the letting and hiring of a house, in 
what is considered a fashionable district, at a high rent for three 
months at the height of the season, if the house prove not merely 
not habitable and not reasonably fit for occupation, but in some 
respects so unsuitable for the accommodation of those who intend 
to occupy it, that they could not reside in it, even for one night, 
without danger to their health, whether, I say, in such a case the: 
hirer of that house is at liberty to consider the agreement at an 
end, to throw the house up altogether, and to resist all demands 
for rent. .Is there, in short, in an agreement such as this, an 
imphed condition that the house is reasonably fit for habitation, 
so that the intending tenant can safely enter into his tenancy on 
the day on which that tenancy begins? In the first place, we shall 
do well to consider what is in the contemplation of both parties at 
the time they enter into the contract. 

In the case now before us, a lady, who generally resides in the 
country, is about to come to town for the season, and she enters 
into negotiations for the occupation of a house for the season. It 
is clear that she intends to have immediate possession of the house, 


(1) Law Rep. 4 Q B. 379, at p. (2) 11M. & W.5; 12 L. J. (Ex.) 
392. 223. 


VOL. II. EXCHEQUER DIVISION. 


for she sends her carriage and horses into the stable, some of her 
servants arrive, and she herself comes to the house with a consi- 
derable quantity of personal Inggage on the very day on which 
her tenancy began. It is, therefore, abundantly clear that it was 
in the contemplation of both parties that the house should be 
ready for her entry and for occupation by her. 

I now proceed to consider whether both parties to this agree- 
ment intended that the house should be fit for occupation, that is, 
that it should be reasonably healthy, and so not dangerous to the 
life of those inhabiting it. I think that it is quite manifest that 
they did so intend ; and, indeed, one of the letters of the lady who 
intended to occupy the house (and she is practically the defendant) 
mentions the subject of drainage. Is it not, then, clear, that the 
tenant is entitled to find the drains in such a condition that she 
and her family and servants can safely enter and live in the house? 
However, on the contrary, when she entered she found that there 
were strong and noisome odours in the house, and that there 
was, under the rooms in the basement, a deposit of filth and foecal 
substance, which it was absolutely necessary to remove before the 
house could be safely occupied by any one. Without doubt, a 
person who so enters under such an agreement as this on furnished 
premises in the condition just described may at once throw up the 
lease and decline to pay any rent under it. Can it be that the 
lessee would be bound to give notice of the defects in the house to 
the lessor, and then to procure another temporary residence, and 
wait there until the lessor had completed the alterations neces- 
sary to render the house healthy ? I am of opinion that if such 
were the Jaw of England it is time that it should be altered ; but 
the law is not so, and the principle on which the true law rests 
is plain. Forin a case such as the present, the lessee does not 
get that for which she contracted; for if she contracted for a 
house to be ready for occupation on the 7th of May, and she does 
not get a house until the 26th, she clearly is offered something 
substantially different from that which was contracted to be given. 

The recent case of Tully v. Howling (1), which was decided 
in the Court of Appeal, laid down clearly that where a plaintiff 
acreed to charter a ship for twelve months, and the owner 

(1) 2.Q. B.D. 182, 
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was unable to supply a ship until two months after the time 
agreed on for the commencement of the contract, the charterer 
was entitled to repudiate the contract, and this on the clear 
ground that in.all contracts which are to be mutually performed, 
the party who claims the performance must be ready to perform 
his part of the contract, and cannot compel the other party to take 
something substantially different from that which was contracted 
to be given. The same reason, when applied to the present case, 
shews clearly that the lessee of this house is entitled to repudiate 
the lease because she did not get what she contracted for. The 
contract was for the use of the house for three months, and what 
was offered was a house for three weeks less than that time, whereas 
the lessee was entitled to occupy that house for every hour of the 
three months. 

It is contended on behalf of the plaintiffs, that there is no im- 
plied warranty or condition that a furnished house shall be fit for 
the purpose for which it is let; but all the cases cited are cases of 
agreements for the letting and hiring of real property. Now the 
circumstances in which furnished houses are, and those in which 
real property is, demised, differ very greatly. Where real pro- 
perty, such as a house and lands, is taken by a tenant in a state so 
dilapidated as to require a large expenditure of money to put it 
into repair, to hold that the contract contained an implied condi- 
tion that the lessor should put such premises into repair, would be 
clearly contrary to the intention of the parties. When, however, a 
person takes a furnished house for a brief period of time it is clear 
that he expects to find it reasonably fit for occupation from the 
very day on which he intends to enter, and the lessor is well aware 
that this is the view entertained by the tenant. If indeed this were 
not so, what limit could be imposed to the time during which the 
tenant might be kept out of possession, and how long would he 
have to wait while the value of his tenancy was daily diminishing ? 
It is then said that the tenant in this case could have gone to 
an hotel, and could have recovered the amount of the expenses 
there incurred from the plaintiffs ; but I am of opinion that she is 
not to be forced to do this, and to be compelled to sue the plaintiffs 
as well as to suffer the loss of that for which she had contracted, and 
for which she would, according to this contention, be paying rent. 
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With regard to the exclusion of all implied conditions by the 
express agreement to keep in repair, I think that as there is no 
express contract here to put the premises into good repair, that 
argument is not well founded, and that the plaintiffs cannot be 
entitled to recover on that ground. I may say that, although I 
was quite prepared to hold on the ground of reason and common 
sense, that the defendant was not liable in this action, still I 
listened carefully to the facts of each case cited, in order that I 
might notice whether any of them were cases of furnished houses ; 
but none of those cited did relate to furnished houses, with the 
exception of the case of Smith v. Marrable (1), which is a decision 
in favour of the defendant, and directly opposed to the contention 
of the plaintiffs. Now, I am prepared to hold that the law as laid 
down in that case is good and sound law, and I may add that, 
although some discussion may have taken place about that case, 
and although some doubts may have been thrown on the law as 
there propounded by judges of learning and eminence, still, I 
have no hesitation in holding that it is an implied condition in the 
letting of a furnished house, that it shall be reasonably fit for 
habitation. 1am therefore of opinion that, both on the authority 
of Snuvith vy. Marrable (1), and on the general principles of law, 
there is an implied condition that a furnished house shall be in a 
good and tenantable condition, and reasonably fit for human occu- 
pation from the very day on which the tenancy is dated to begin, 
and that where such a house is in such a condition that there is 
either great discomfort or danger to health in entering and dwell- 
ing in it, then the intending tenant is entitled to repudiate 
the contract altogether. Consequently, this motion must be re- 
fused, and the judgment of the Court must be for the defendant. 


Poxtock, B. If this were the case of an agreement for the let- 
ting of real property, the well-established rules of law would 
apply, and they would force us to hold that the tenant could not 
succeed in this case; but although in the case of a furnished 
house many of the incidents which attach to a demise of realty 
may be applicable, inasmuch as the rent does in a sense, issue out 
of the realty, still the rent paid for a furnished house such as this 


(1) 11 M. & W.5; 12 L. J. (Bx.) 223. 
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Wisox the accommodation afforded by the use of the house, with all its 
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This is a contract for the occupation of a house and furniture for 
a named three months. Looking at the subject-matter, it is clear 
that such a contract does not come within the rules laid down 
in the judgement in Jones v. Just (1); but still some of the inci- 
dents of this contract are analogous to those of the cases of the 


appurtenances and contents, during the particular period of 


supply of chattels there discussed, and it may therefore be ob- 
served that the defect was in this case latent, and that the defend- 
ant may be held to have relied with reason on the assurance of the 
lessors as to the condition of the house. 

Apart, however, from authority, it is, I think, clear, that the 
plaintiffs have not supplied to the tenant that which both parties 
intended they should supply. The tenant then has done what 
she was entitled to do, as she repudiated the contract without 
delay, and she is not to be compelled to enter on the tenancy and 
then to sue the plaintiffs in a cross action for damages. 

The cases which refer to real property do not govern this con- 
tract ; but Smith v. Marrable (2) furnishes us with an authority 
for our decision. In my opinion, that case has been hardly treated, 
for the judgment has never been overruled, and is now good law. 
It is true that Parke, B., did rest his own judgment in banc in 
part on the authorities which relate to demises of real property, 
and therefore he did in the more recent case of Hart v. Windsor (8) 
retract so much of his judgment as was founded on those cases ; 
but the rest of the judgment remains untouched, and the real 
principle of the case is unassailed, and I think unassailable ; for, 
as is said in the judgment of Lord Abinger (4): “A man who 
lets a ready-furnished house, surely does so under the implied 
condition or obligation that the house is in a fit state to be in- 
habited.” It has been assumed, too, that it was the furniture and 
not the house that was infested ; but it would seem that that was 
not the case, and that the animals were found in both. 

(1) Law Rep 8 Q. B. at p. 202. (3) 12 M. & W. 68; 13 L. J. (Ex.) 

(2) 11M. & W.5; 12 L. J. (Ex.) 129. 
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It was next argued that there could be no implied condition or 
warranty, because there was an express proviso that the premises 
should be kept in good repair. The answer to that contention is, 
that the immediate cause of the evil complained of was the sewage 
matter which had collected under the floor, and not the structural 
want of repair which led to the leakage, whence the bad smells 
arose. 

Then it was said that this condition is not a condition precedent, 
but a covenant, and that the case was thus brought within the 
well known doctrine contained in Boone vy. Eyre (1), and, therefore, 
as the breach does not go to the whole consideration, it does not 
entitle the tenant to reject the tenancy in toto, but only gives 
her a remedy on the covenant, and entitles her on entry to bring 
an action for damages for the delay. The answer to this argu- 
ment is, I think, the same as the answer to the first part of the 
plaintiffs’ contention, and as the Lord Chief Baron has so fully 
dealt with that, I do not think it necessary to go over the ground 
again; for I think it is clear that the tenant was entitled to reject 
the contract at once, and was not bound to wait until the premises 
were put into proper repair. I therefore agree that the judgment 
of the Court must be for the defendant. 


Huppteston, B. Jam of the same opinion. There was here 
an agreement made, terms settled, and an entry under that agree- 
ment. On first entering the lessee found a state of affairs which 
the witnesses at the trial described as dangerous to health, and 
the jury found that the premises were unfit for occupation. 

I think it is clear that there is in such a contract as this an 
implied condition that the furnished house agreed to be let and 
taken shall be reasonably and decently fit for occupation. For this 
there is the good authority of Smith v. Marrable (2), where Lord 
Abinger says, with excellent sense, “no authorities are wanted, 
and the case is one which common sense enables us to decide.” 

Now this doctrine has never been overruled, and Lord Abinger 
adhered to it in Sutton v. Temple (3), and in Hart vy. Windsor. (4) 


(1) 1 H. Bl. 278, n. (8) 12 M.& W. 52; 13 L. J.(Ex.)17 
(2) 11 M.& W.5; 12 LJ. (Ex.) (4) 12 M. & W. 63; 138 L, J. Ex.) 
2235 129. 
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In the American case of Dutton y. Gerrish (1), Shaw, J., says that 
in the case of furnished rooms in a lodgimg house, let for a par- 
ticular season, a warranty may be implied that they are suitably 
fitted for such use. Searle v. Laverick (2) was decided on another 
point, and Smith v. Marrable (3) was consequently not cited; but 
in the nisi prius case of Campbell v. Wenlock (4) it was discussed 
and approved. I am of opinion, therefore, that we are justified 
on principle, authority, and justice in holding that there is a con- 
dition in a lease of a furnished house that it is fit for living in, 
and that the defendant in this case was justified in repudiating 
this house and in refusing to pay any rent. 


Motion refused and judgment for the defendant. 


Solicitors for plaintiffs: Combe & Wainwright. 
Solicitors for defendant: Parker & Burne. 


ORAM v. BREAREY. 


Prohibition— Want of Jurisdiction in Inferior Court—Application by Defendant 


—Salford Hundred Oourt of Record Act, 1868 (81 & 32 Vict. c. camw.), 


Sect. 7 of the Salford Hundred Court of Record Act, 1868, enacts that “ No 
defendant shall be permitted to object to the jurisdiction of the Court otherwise 
than by special plea, and if the want of jurisdiction be not so pleaded the Court 
shall have jurisdiction for all purposes ”:— 

Feld, that the section did not oust the jurisdiction of the superior courts to 
restrain by prohibition, and that a defendant who was sued in the Salford Court, 
for a matter over which that Court had no jurisdiction, might himself apply to a 
superior court for a writ of prohibition. 

Jacobs v. Brett (Law Rep. 20 Eq. 1) approved. 


Tuts was a rule calling on the plaintiff to shew cause why a writ 
of prohibition should not issue to stay all further proceedings 
herein in the court of record for the hundred of Salford, on the 
ground that that Court had no jurisdiction. The matter came 
before Field, J., at chambers, who refused to make the order, and 
the defendant appealed from that decision. 

The court for the hundred of Salford is regulated by 31 & 32 
Vict. cxxx. (local), which gives jurisdiction in personal actions 


(1) 63 Massachusetts, 89,atp. 94. (3) 11M. & W.5; 12L. J. (Ex.) 223, 
(2) Law Rep. 9 Q, B. 122. (4) 4F.& F. 716. 
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where the debt or damage sought to be recovered does not exceed 
50/. if the cause of action arise within the hundred. The affidavit 
of the defendant (which was not contradicted) shewed that the 
cause of action did not arise within the hundred of Salford, 
where neither the plaintiff nor the defendant resided or carried 
on business. The defendant had not raised the objection to the 
jurisdiction of the Court by plea as provided by the 7th section 
of the Act. (1) 


Firth, for the defendant. The section of the local Act is 
analogous to sect. 15 of the Mayor’s Court Procedure Act, 1827, 
20 & 21 Vict. c. clvii., and its effect is to prevent the defendant 
from taking, in the Court itself, an objection to the jurisdiction 
otherwise than by plea, but not to prevent prohibition issuing 
from this Court, and the application for prohibition may be by 
the defendant himself: Jacob vy. Brett. (2) [He referred also to 
Hawes y. Paveley (3), Mayor of London vy. Cow. (4)] 

Henn Collins, contra. The section here is wider in its terms 
than the 15th section of the Mayor’s Court Procedure Act, and 
expressly gives jurisdiction unless the objection is taken by plea. 
Further, Manning v. Farquharson (5) has not been overruled, 
although the decision of the Master of the Rolls in Jacobs v. 
Brett (2) is inconsistent with it. The decision is spoken of with 
approval in the considered judgment of the Exchequer Chamber 
in Cox vy. Mayor of London. (6) 

Firth, in reply, referred to Bridge v. Branch. (7) 


Pottock, B. I think, both on principle and authority, the de- 
fendant is entitled to stay these proceedings by prohibition. It 
is admitted in this case that the Salford Hundred Court would 
have no jurisdiction at common law, and therefore it would be the 
duty of this Court to interfere: Worthington v. Jefferies. (8) But 
it is said that s. 7 of the local Act shews that the local Court has 

(1) 81 & 32 Vict. c. cxxx. s. 7, (2) Law Rep. 20 Eq. 1. 

“No defendant shall be permitted to (38) 1 C, P. D. 418. 

object to the jurisdiction of the Court (4) Law Rep. 2 H. L, 230. 
otherwise than by special plea, and if (5) 30 L. J. (Q. B.) 22. 
the want of jurisdiction be not so (6) 82 L. J. (Ex.) 282. 
pleaded the Court shall have jurisdic- (G@eCe Ea DaGs3: , 
tion for all purposes.” (8) Law Rep. 10 C. P. 379, 
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jurisdiction, there being no special plea by the defendant raising 


- the objection to the jurisdiction. . 


No rule is better understood than that the jurisdiction of a 
superior court is not to be ousted unless by express language in, 
or obvious inference from, some Act of Parliament. Here there 
is no expression to oust the jurisdiction of the superior court, and 
no inference can be drawn that that was intended. We give full 
force to the words of the statute by holding that its effect is 
that, in the local court, the defendant can only take exception to 
the jurisdiction by special plea. The case is very similar to the 
cases decided on the Mayor’s Court Act, and in my opinion the 
words “if the want of jurisdiction be not so pleaded the Court 
shall have jurisdiction for all purposes,” do not add to the effect 
of the preceding words, but only make them more clear. As to 
the authorities, it is admitted that the current of modern cases 
is in favour of the defendant. We are pressed with the case of 
Manning v. Farquharson (1) on the ground that it has not been 
reversed, although it has been subject to an adverse decision of 
the Master of the Rolls, and also in consequence of the mode in 
which it was spoken of in the considered judgment of the Exche- 
quer Chamber in Oow v. Mayor of London. (2) As to its being an 
authority, if that case and Jacobs v. Brett (3) stood alone, I think 
we should be entitled to give preference to the latter, as, since 
the decision of the former case, much more light has been thrown 
on the subject. Then, as to the judgment of the Exchequer 
Chamber in Cox v. Mayor of London (2), that was reversed in the 
House of Lords; and the opinion of Willes, J., who gave the 
answers to the questions put to the judges, was against the case of 
Manning v. Farquharson. (1) It is, therefore, open to us to deal 
with this matter as a question of principle, and so regarding it, I 
consider the defendant is entitled to his prohibition. 


IUDDLESTON, B., concurred. 
Rule absolute. 
Solicitors for plaintiff: Pritchard, Englefield, & Oo. 
Solicitors for defendant: Berry & Binns, for W. Briggs, Derby. 


(1) 30 L. J. (Q. B.) 22. (2) 32 L. J. (Ex.) 282. 
(3) Law Rep. 20 Eq. 1. 
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[IN THE COURT OF APPEAL] 


GARNET v. BRADLEY. 


Practice—Costs—Slander—Judicature Act, 1875—Order LV.—* Costs shall 
follow the event.” 


None of the statutes as to costs are repealed by Order LV., and it must be read 
with reference to them. When, therefore, the proviso says that on a trial by 
jury the costs shall follow the event, it must be taken to mean that the costs will 
follow as regulated by the statutes, if any, applicable to the case. 

The plaintiff, in an action of, slander, recovered one farthing damages. 
judge made no order as to costs, and no certificate was given :— 

Held, reversing the judgment of the Exchequer Division (by Bramwell and 
Brett, L.JJ., Kelly, C.B. dissenting), that the plaintiff was not entitled to costs. 

Parsons v. Tinling (2 C. P. D. 119) overruled. 


The 


In an action of slander tried before a jury the plaintiff re- 
covered one farthing damages. The judge made no order as to 
costs. No certificate was applied for. 

The master taxed the plaintiff his full costs on the authority 
of Parsons v. Tinling. (1) The defendant appealed from the 
master to a judge at chambers, and the judge referred the matter 
to the Court. The Exchequer Division, acting on the same 
authority, refused to review the master’s taxation. 


The defendant appealed. 


May 18. Lawrance, Q.C.,and Bigham, for the defendant. The 
question is, what construction is to be put on the words “costs 
shall follow the event” in Order LV.? (2) The true construction 
of those words is, that costs shall follow the event subject to the 
operation of the statutes that are in force respecting costs. There 
are no express words in Order LY., which repeal the existing 


Gb)21C. BDL; he would be entitled according to the 


(2) Order LV.: Subject to the pro» 
visions of the Act, the costs of and 
incident to all proceedings in the High 
Court shall be in the discretion of the 
Court; but nothing herein contained 
shall deprive a trustee, mortgagee, or 
other person of any right to costs out 
of a particular estate or fund to which. 


rules hitherto acted upon in courts of 
equity : provided that where any action 
or issue is tried by a jury the costs 
shall follow the event, unless upon 
application made at the trial, for good 
cause shewn, the judge before whom 
such action or issue is tried or the 
Court shall otherwise order. 
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statutes on costs; neither can it be said that those statutes, in- 
cluding 21 Jac. 1, ¢. 16, and 8 & 4 Vict. c. 24, are repealed by 
implication ; for Order LY. is not manifestly repugnant to these 
provisions. As they are not repealed they must be viewed as con- 
trolling Order LV. Evans y. Rees (1) and Marshall vy. Martin (2) 
are authorities to shew that where the words of two Acts of 
Parliament are affirmative the latter does not repeal the former. 
It follows, therefore, that, under 21 Jac. 1, c. 16, and 3 & 4 Vict. 
c. 24, the plaintiff having recovered only one farthing damages 
and the judge not having certified, the plaintiff is not entitled to 
costs. Parsons v. Tinling (3) no doubt will be relied on by the 
other side, but that case is not binding on this Court, and this 
appeal is brought in effect to reverse that decision, the present 
case having been decided in deference to that authority. 

Mellor, Q.C., and Dugdale, for the plaintiff. The intention of 
the legislature was to make one simple and uniform rule as to 
costs. In changing the system of judicature they have altered 
the law of costs, the object being to assimilate the practice as to 
costs in the Common Law and Chancery Divisions: to effect this 
all the previous statutes have been swept away. By the enacting 
part of Order LY. the costs are in the discretion of the Court. Then 
comes the proviso, which says where any action is tried by a jury 
the costs shall follow the event unless the judge shall otherwise 
order. All previous statutes as to costs are, therefore, repealed, 
and the new law is contained in Order LY. 

[Brett, L.J. How do you deal with the rule mentioned in the 
judgment of Grove, J.. in Parsons vy. Tinling (4): “That when 
there is no repeal by affirmative words in a subsequent Act of the 
provisions of previous Acts, the subsequent Act does not operate 
to repeal those provisions unless it is inconsistent with them.” ] 

The words of Order LY. are inconsistent with the statutes of 
21 Jac. 1, c. 16, and 3 & 4 Vict. c. 24. The words are, “the costs 
shall follow the event.” Ifthe 3 & 4 Vict. c. 24, is in force, and 
the judge had certified the plaintiff would not get his costs, as 
under the statute of 21 Jac. 1, c. 16, he would only get so much 
costs as the damages given would amount to, and the costs would 


(1) 93°C. BUNS.) eo) oo) ts Ove )L 6. (3) aZiOob aD idlo: 
(2) Law Rep. 5 Q. B. 289. 4) 2 USE se Doan thoaee 


VOL. IT. EXCHEQUER DIVISION. 


not follow the event. As pointed out by Lord Coleridge, O.J., in 
Parsons vy. Tinling (1), the other side contend “that the true con- 
struction of the proviso is that the words shall follow the event 
mean shall follow the event according as before the Act they 
would or would not have done so. This would require a very 
considerable interpolation of words in the order.” It must also 
be noticed that the words of Order LV. are “subject to the 
provisions of this Act.” Those words apply to the proviso as well 
as to the enacting part. This has reference to s. 67 of the Judica- 
ture Act of 1873, and shews that the Order LV. is applicable to 
all actions except those mentioned in that section. Any other 
construction would render these words unmeaning; and s. 67 does 
not apply to actions of slander. Parsons y. Tinling (2) is well 
decided ; and the Exchequer Division were right in their decision 
that the plaintiff is entitled to costs. 


Lawrance, Q.C., in reply. 
Cur. adv. vult, 


June 2. The following judgments were delivered :— 


BramMweE tt, L.J. 1 am about to deliver the judgment of my 
Brother Brett and myself. We are of opinion that this appeal 
must be allowed. The question is whether 21 Jac. J, c. 16, s. 6, is 
repealed by Order LY. of the Judicature Act, 1875. We are of 
opinion that it is not. No doubt that order in terms includes all 
costs in all cases, and leaves them to the discretion of the Court, 
while 21 Jac. 1, c. 16, s. 6, says the plaintiff recovering Jess than 
40s. in an action of slander shall recover no more costs than 
damages; and it is a rule that posterior laws repeal prior ones 
to the contrary. But that rule is subject to a qualification excel- 
lently, as it seems to me, expressed by Sir P. B. Maxwell in his book 
on the interpretation of statutes. He says, at p. 157, under the 
heading “Generalia specialibus non derogant,” “It is but a par- 
ticular application of the general presumption against an intention 
to alter the law beyond the immediate scope of the statute to say 
that a general Act is to be construed as not repealing a particular 
one by mere implication. A general later law does not abrogate 
an earlier special one. It is presumed to have only general cases 


(1) 2 CP, D, at p. 121. (2) 20, P..D. 119. 
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in view, and not particular cases, which have been already pro- 
vided for by a special or local Act, or, what is the same thing, by 
custom. Having already given its attention to the particular 
subject, and provided for it, the legislature is reasonably presumed 
not to intend to alter that special provision by a subsequent 
general enactment, unless it manifests that intention in explicit 
language.” He cites his authority. Thence the maxim above 
quoted. During the argument I had a doubt, not as to the 


- existence of this rule, but as to its applicability, whether it could 


be said there was a general rule as to costs, whether the law of 
costs was not made up of special rules. I am satisfied that doubt 
was wholly unfounded. There was a very plain general rule, 
viz., at common law the costs followed the event for plaintiff 
or defendant; in equity they were in the discretion of the Court. 
‘There were special exceptions, as in the case before us. The 
object of the Order was not to repeal such special laws, but to 
provide a general law in lieu of the two general laws existing 
before the fusion of the two jurisdictions. 

We are assisted in coming to this conclusion by the following 
considerations. If 21 Jac. 1, c. 16, s. 6, is repealed, so is what 
remains of the statutes, 43 Eliz. c. 6, and of 22 & 23 Car. 2, c. 9. 
So is 3 & 4 Vict. c. 24. So are those statutes which give double 
costs to the magistrates and others, which, though modified by Sir 
}*, Pollock’s Act (5 & 6 Vict. c. 97), practically remain in force to 
give more than “ the costs” to a defendant. Since that Act many 
have been passed giving double costs, see 8 & 9 Vict. c. 100,s. 105. 
Are they repealed? So, if [am not mistaken, would be repealed 
the City Small Debts Act, 15 & 16 Vict. c. Ixxvii., in its provi- 
sions as to costs in superior Courts. So would s. 3 of 3 & 4 Vict. 
c. 24, entitling a plaintiff to costs in a case of a trespass after notice. 
So also the provisions of statutes giving costs to defendants held to 
bail for too much. So where an action is brought on a judgment 
where no costs are recovered, unless specially ordered. So in 
many other instances, as in patent cases. In the same Session in 
which the Judicature Act, 1875, was passed, the Marine Mutiny Act 
was previously passed, giving treble costs in certain cases, repeated 
doubtless since annually. Was that provision in the Marine Mutiny 
Act repealed? It may be said that this multiplicity of cases 
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shews the desirability of some compendious and general rule. 
No doubt that would be desirable, as put by Lord Coleridge (1), 
but we cannot agree that the legislature intended to repeal these 
enactments, having the particular objects they had, and we do 
not think the words used are sufficient to do so. It has been 
asked what is the use of s. 67 of the Act of 1873 if this argument 
is right. We think, if not necessary, it was introduced ex majori 
cautela. But it seems to us to alter the law. It would be diffi- 
cult to say that the provisions in the County Court Acts as to 
costs of actions in the superior Courts, now applied to actions 
for slander, breach of -promise, &c. No assistance can be got 
from the proviso to Order LV. We cannot see its object. It is 
said that the Court could exercise its discretion according to the 
Act repealed by the Order. But, in the first place, to do that, all 
the benefit of simplicity would be lost. But, further, the Court 
has only a discretion over the costs, meaning ordinary costs; it 
could, therefore, not give double, or extra, or full costs. We are, 
therefore, with all deference to the Court below, of opinion that 
the judgment should be reversed. 


Key, C.B, This is one of those cases which, it appears to me, 
may be decided either way without any departure from the true 
principle of construction applicable to Acts of Parliament. 

The Order LY. upon the Judicature Act, 1875, is express to the 
effect that “the costs of and incident to all proceedings in the 
High Court shall be in the discretion of the Court.” This is the 
governing rule prescribed on the subject of costs, as to all causes, 
suits, and proceedings whatsoever, and this enactment ought to 
prevail unless some exception is to be found in the Act or in the 
rules expressly to a contrary effect. It is introduced by the 
words “ subject to the provisions of the Act,” and the first qualifi- 
cation immediately follows, and relates to the right of mortgagees 
and others to costs out of a particular estate; and this has no 
bearing upon the question in this case. The next and remaining 
exception is the proviso, “that where any action or issue is tried 
by a jury the costs shall follow the event,” with the qualification 
that this shall be so unless the judge who tries the case shall other- 


(1) In Parsons v. Tinting, 2 C. P._D. at p. 121, 


L.R. Ex.D.1/2 Sig. 29 


353 


1877 
GARNET 
v 
BRADLEY. 


354 


1877 


GARNET 
v. 
BRADIEY, 


EXCHEQUER DIVISION. VOL. If. 


wise order. So that here again the principal enactment prevails, 
that the costs in all cases shall be in the discretion of the Court 
with the single exception of the above proviso, that in cases tried 
before a jury “the costs shall follow the event.” The question, 
therefore in this cause is, upon the meaning of the words “shall 
follow the event.” If the meaning be, as it is generally under- 
stood to be, simply that when the plaintiff obtains the verdict, the 
plaintiff shall be entitled to the costs of the cause, unless the judge 
shall otherwise order (and no such order has been made by the 
judge), the jndement below must be affirmed. If, on the other 
hand, the meaning is that the event shall include the operation of 
Lord Denman’s Act (3 & 4 Vict. c. 24), and the Act of 21 Jac. I, 
ce. 16, and other Acts of Parliament, which affect the right of the 
plaintiff to costs, independently of the exercise of the discretion of 
the judge, then the plaintiff in this case is not entitled to his 
costs. 

I cannot say that it would be unreasonable or plainiy contrary 
to any established principle of construction to take the latter view 
of the meaning of this rule. But it appears to me first, that the 
general intent of the Judicature Acts and of this rule so expressly 
declared as above, that the costs of all proceedings whatsoever 
should be in the discretion of the judge, ought to prevail; and [ 
can imagine no reason why whether a particular case may be 
within Lord Denman’s Act, or the statute of James, or not, the 
discretion of the judge to determine the question of costs should be 
taken away. If he thinks that it is a case which ought to come 
within Lord Denman’s Act or within the statute of James, or any 
other particular Act, touching the costs of a cause, he may make 
an order to the same effect, as if the statutes were unrepealed. 

But, further, the reference in s. 67 of the Act, 1873, to the 
County Court Acts though not conclusive, seems to me to favour 
the construction which I would put upon the rule in question; not 
only upon the doctrine “ Exceptio unius est exclusio alterius,” but 
because it shews that where, as in the case of the county courts, 
it is thought right to take away the discretion of the judge, an 
express provision is found to that effect. 

The rule adverted to during the argument, by my Brother Brett, 
that a general enactment docs not repeal the provisions of parti- 
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cular statutes, unless by express words, is no doubt sound doctrine ; 
but if the meaning which I put upon the words “ shall follow the 
event,” be the true meaning, they do expressly repeal all those 
provisions in Acts of Parliament relating to costs (except the re- 
enactment of the County Court Acts), as effectually as if the 
words had been “the costs shall be payable to the party who 
recovers the verdict.” On these grounds, I think the decision of 
Lord Coleridge and the Court of Common Pleas (1) was right, and 
that the judgment of the Court of Exchequer ought to be affirmed ; 
but as the majority of the Court are of a contrary opinion, that 
judgment must be reversed. 
Judgment reversed. 


Solicitor for plaintiff: C. Butcher. 
Solicitors for defendant: Stevens & Co. 


[IN THE COURT OF APPEAL] 


HAND v. HALL. 


Landlord and Tenant—Agreement, Construction of—Demise, Actual or Con- 
tingent—Option to Lessee to continue holding for Three Years beyond a 
Demise for a Your—Statute of Frauds (29 Car, 2, ¢. 3), 5.1, 2; 8&9 
Pictac OG asa. 


Yhe plaintiff and defendant entered into the following agreement not under 
seal: “Jan 26. Hand agrees to let, and Hall agrees to take, the large room, &c., 
from 14th February next until the following Midsummer twelve months, and 
with right at end of that term for the tenant, by a month’s previous notice, to 
remain on for three years and a half more :”— 

Held, reversing the judgment of the Exchequer Division, that the agreement 
was divisible, and contained an actual demise for a term less than three years, 
with a superadded stipulation, that the defendant at his option should have a 
renewal of the tenancy, and that, as to the actual demise, it need not be under 
seal pursuant to 8 & 9 Vict. c. 106, s. 3. 


APPEAL by the plaintiff from the judgment of the Exchequer 
Division in favour of the defendant, ante, p. 318. 


Powell, Q.C., and Arthur Underhill for the plaintiff. The 
(1) In Parsons v. Tinting, 2 C. P. D, 119. 
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question is, whether the document is a lease for more than three 
years; the Exchequer Division held, in efféct, that it is, and not 
being under seal, is invalid. That decision is erroneous. The 
document confains two distinct agreements; the first part is an 
actual demise from the 14th of February till the following Mid- 
summer twelvemonths; the latter part is a contract that, at the 
option of the tenant, on a notice given by him, he may remain in 
possession ; it is, in effect, a contract for the renewal of the term. 
Non constat, that the defendant will ever exercise his option to 
have a renewal. In Rollason vy. Leon (1) the defendants, by a 
contract dated January, agreed to let, and the plaintiffs to take, 
a mill and premises for the period of three years from Lady Day 
then next, a lease for the same to be executed as soon as possible, 
subject to the permission of the landlord ; and the defendants also 
agreed to let, and the plaintiff to take, the mill from the date 
of the agreement up to Lady Day then next, Channell, B., says, 
“The parties here intended to provide for two periods of time-— 
one to Lady Day, the other from three years from that time— 
at all events, there was an actual demise till Lady Day.” In the 
present case there is an actual demise until Midsummer, and then 
a contract for the renewal of the term ; and although that part of 
the agreement may be void, the first part, which creates an actual 
demise, is perfectly good. It is true that there has been no occu- 
pation ; the plaintiff, however, seeks to recover the rent not by 
reason of occupation, but under the demise. The document shews 
that the intention of the parties was that one should let, and the 
other take, the premises; the words create a present demise, 
and the plaintiff is entitled to recover the rent: Fergusson vy. 
Cornish. (2) 

Francis, for the defendant. The question is, what right does 
the memorandum of agreement give the defendant? It confers 
on him a right to continue tenant for a longer period than three 
years. If so, under 29 Car. 2, c. 3, ss. 1, 2, and 8 & 9 Vict. c. 106, 
s. 3, the agreement, not being by deed, is void. The term is not 
an absolute present demise. The agreement is dated the 26th of 
January, and the term is to begin on the 14th of February, and 


DY (slyeca ING Wisin eal beads (Ode-e)) G15 2) 2 Burr 9 
(1) 3 (Ex.) 96, (2) 2 Burr, 1032, 
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then, on the tenant giving a notice, he is to continue his holding 


under the right originally given by this document. He requires — 


no fresh document or title, but he holds on under the same 
document and title for a period greater than three years. The 
document, therefore, confers an interest for a longer period than 
three years, and ought to have been by deed. The agreement 
cannot be divided into two parts; it is one entire agreement 
creating one term only. Secondly, there is an implied agreement 
for title; the plaintiff had no power to grant the lease (1); the 
defendant has a right, therefore, to rescind the contract. 

[Lorp Cairns, C. The defendant cannot set up that defence 
where there is an actual demise; before the Judicature Acts the 
remedy would have been by action, and now it may be stated 
by way of counter-claim, but that has not been done in this 
case. | 

Powell, Q.C., was not heard in reply. 


Lorp Catrns, C. The document we have to construe in this 
case runs thus: “ Hand agrees to let, and Hall agrees to take, the 
large room on the south end of the Exchange, Wolverhampton, 
from the 14th February next until the following Midsummer 
twelve months.” Stopping there, there can be no doubt that those 
words are words of present demise, and if the document had con- 
tained those words only, the defendant would have become tenant 
from the 14th of February to the following Midsummer twelve 
months. The document, however, goes on: “with right at the 
end of that term for the tenant, by a previous month’s notice, to 
remain on for three years and a half more.” By this latter part 
of the agreement an option is given to the defendant, and must 
be exercised by him before it can be said that any interest has 
passed to him. It is a stipulation that at his option, on a notice 
given to the plaintiff, he shall not be disturbed for three years and a 
half, Whereas there is not anything to be done by the tenant in 
the first part of the agreement to create a demise, in the second 
part something has to be done by him before that part takes effect, 
and until that is done it is impossible to tell whether a tenancy 


(1) The plaintiff held under a lease which contained a covenant not to underlet, 
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shall come into force or not. <I think, therefore, that it is abso- 


~ Jutely necessary to divide the contract into two parts. I think 


the agreement is an actual demise, with a stipulation superadded, 
that if at his option the tenant gives the landlord a notice of his 
intention to remain, he shall have a renewal of his tenancy for 
three years and a half. 

With all respect for the judgment of the Court below, s. 1 of 
the Statute of Frauds does not apply, nor has 8 & 9 Vict. c. 106 
any application to this case. 7 

With regard to the other point. Here there is an actual 
demise. If the plaintiff’s title is defective, it would not entitle 
the defendant to rescind the contract. If any objection of that 
nature exists, it must be set up as a cross claim. The demise 
cannot be got rid of by simply giving a notice to rescind the 
contract. 

I am, therefore, of opinion that the judgment of the Court 
below should be reversed. 


Cocksury, C.J., and Brert, L.J., concurred. 


Judgment reversed. 


Solicitors for plaintiff: Gregory, Roweliffes, &: Rawle, for Mamby, 
Wolverhampton. 

Solicitors for defendant: Pickett & Mytton, for T. W. Hall, 
Bilston. 
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[IN THE COURT OF APPEAL.] 


FRANCES HENRIETTA NORMAN v, VILLARS. 


Tlusband and Wife—Status of Wife after Decree Nisi for dissolution of 
Marriage, and before Decree Absolute. 


The status of a married woman is not affected by the pronouncing of a decree 
nisi for the dissolution of the marriage. She continues to be subject to all the 
disabilities of coverture until the decree is made absolute. 

Action for taking goods of the plaintiff. Plea: coverture of plaintiff at the 
time of the alleged taking and of plea pleaded. Prior to the alleged taking a 
decree nisi had been pronounced for the dissolution of the plaintiffs marriage, 
which was made absolute after plea and before the trial :— 

Held (reversing the judgment of the Exchequer Division), that the plaintiff 
was still a married woman notwithstanding the decree nisi, and that the plea was 
proved. 

Prole v. Soady (Law Rep. 3 Ch. 220) distinguished. 


Writ, dated the 4th of February, 1875. 

Declaration, that the defendant broke and entered divers rooms 
of the plaintiff, and seized and took divers goods of the plaintiff. 

Plea, dated March 24th, 1875: that at the time of the com- 
mitting the alleged grievances in the declaration mentioned the 
plaintiff was, and still is, married to and the wife of George Lewis 
Norman, who is still living. 

Issue joined. 

The action was brought to recover the value of furniture and 
other goods of the plaintiff, which had been illegally seized 
by the defendant on the 6th of January, 1875. The plaintiff 
was a married woman; but prior to that date proceedings had 
been taken in the Divorce Court by the plaintiff against her 
husband; and on the 18th of November, 1874, a decree nisi had 
been pronounced for the dissolution of the marriage. The decree 
was in the usual form: “That the marriage” between, &c., “be 
dissolved by reason of the respondent’s adultery and cruelty 
unless sufficient cause be shewn to the Court why this decree 
should not be made absolute within six months from the making 
thereof.” That decree was made absolute on the 25th of May, 
1875. 

The trial took place before Huddleston, B., at the sittings in 
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London after ‘lrinity Term, 1875, on a day subsequent to the 
25th of May. : 

The learned judge directed a nonsuit, on the ground that the 
plaintiff being married when the action was brought the husband 
ought to have been joined, giving leave to move to enter a verdict 
for the plaintiff for 25/., at which the jury assessed the damages. 

On motion in the Exchequer Division, the Court (Kelly, C.B., 
Pollock and Huddleston, BB.) gave judgment for the plaintiff, 
being of opinion that the case was governed by Prole v. Soady. (1) 

The defendant appealed. 


Talfourd Salter, Q.C., and Keogh, for the defendant. The de- 
fendant is entitled to succeed on the plea of coverture. The 
plaintiff was still a married woman at the date of the writ, for 
the marriage is not dissolved until the decree has been made 
absolute. On this point Hulse vy. Hulse (2) is conclusive. It was 
there held that adultery committed by the petitioner during the 
currency of the decree nisi was adultery committed “during the 
marriage,” and entitled the Court to refuse to finally dissolve the 
marriage under 20 & 21 Vict. c. 85, s. 31. The case of Grant v. 
Grant (8) is to the same effect. There the petitioner having died. 
before the decree nisi had been made absolute, the question was 
raised whether the Court had power to vary the marriage settle-- 
ment under 22 & 28 Vict. c. 61, s. 5, by which section they are 
empowered to do so only after a final decree for dissolution. And 
the Court held that they had no jurisdiction, for one of the parties 
having died the suit had abated, and therefore the decree could 
not be made absolute, and that until it was made absolute there 
was no final decree. In Ousey v. Ousey (4) Sir James Hannen ex- 
presses the same opinion that the final decision of the Court by 
which the marriage is dissolved is the decree absolute, not the 
decree nisi. It will, however, be urged upon the other side, on 
the authority of Prole v. Soady (1), that, even if the decree nisi 
does not of itself put an end to the marriage, still when once it 
has been made absolute the dissolution relates back to the date of 
the decree nisi, But though the decree absolute may have a 


(1) Law Rep. 3 Ch. 220. (3) 31 L, J. (2. & M.) 174. 
(2) Law Rep, 2 P. & D. 259. (4) Law Rep. 1 P. D. 56, at p. 62. 
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retrospective effect for some purposes, it is not retrospective in 
the sense that it alters the status of the wife in the interval, so as 
to entitle her to sue during that period as a feme sole; any more 
than an order obtained under 20 & 21 Vict. c. 85, s. 21, by a 
married woman, deserted by her husband, for the protection of her 
property acquired since desertion is retrospective so as to entitle 
her to maintain an action commenced before the date of the order 
for injuries to such property: Midland Ry. Co. v. Pye. (1) 

McLeod and Safford, for the plaintiff. The plea of coverture 
was not proved, for the decree had been made absolute before the 
trial, and thereupon the dissolution related back to the date of 
the decree nisi, which was prior to that of the commencement of 
the action. On that point Prole v. Soady (2) is conclusive. There 
a married woman being entitled to a fund in court, joined with 
her husband in assigning the fund by way of mortgage as security 
for aloan. Soon afterwards a decree nisi was pronounced for the 
dissolution of the marriage, and before it was made absolute, 
Stuart, V.C., on the application of the assignee ordered payment 
ef his debt out of the fund in court. Subsequently to the date of 
that order the decree was made absolute. On appeal Cairns, L.J., 
reversed the Vice-Chancellor’s order, on the ground that the 
decree for the dissolution of marriage on becoming absolute took 
effect from the date of the decree nisi, and that consequently the 
erder made in the interval was of no avail to reduce the fund into 
possession. 

[Lorp Cairns, L.J. I cannot see that that decision has any 
application to the present question. It does not in any way 
determine the status of the wife during the currency of the decree 
nisi. | 

After the decree has been made absolute the wife is only under 
one disability, namely, that she cannot marry again within the 
period of appeal. But the legislature by prohibiting marriage 
impliedly gives her all the other rights of a feme sole. Then, 
since the decree absolute is made on precisely the same evidence 
as the decree nisi, it is to be inferred that the legislature intended 
to give the wife upon the pronouncing of the decree nisi all the 
rights of a feme sole except that of marriage. 

(1) 10 C. B. (NS.) 179; 80 L. J. (C.P.) 314. (2) Law Rep. 3 Ch. 220. 
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[Brert, L.J. The powers upon the dissqlution of the marriage 
of entering into contracts and bringing actions are not powers 
given by the Act, but common law rights arising upon the change 
of status. | 

In the event of a decree for a judicial separation the wife is 
made a feme sole for the purposes of contracting, and bringing 
actions, and it could never have been intended that a woman in 
whose favour a decree nisi for dissolution had been pronounced 
should be in any less advantageous position. 


Lorp Catrns, L.C. This is an action brought to recover the 
value of certain furniture and other goods of the plaintiff, which 
were illegally seized by the defendant. The plaintiff, in whose 
name alone the action was brought, was a lady in this position: 
proceedings had been taken by her in the Divorce Court for 
the dissolution of her marriage, and a decree nisi had been pro- 
nounced in November, 1874, which was made absolute in May, 
1875, in the usual way. The defendant, in the interval, whilst 
the decree nisi was still current, pleaded (amongst others) this 
plea, that “at the time of the committing the alleged grievances 
the plaintiff was and still is the wife of George Lewis Norman,” 
upon which plea issue was taken. At the trial, which did not 
come on until after the decree had been made absolute, Baron 
Huddleston, nonsuited the plaintiff, giving leave to move to 
set aside the nonsuit and enter a verdict for the plaintiff. The 
propriety of that nonsuit was brought in question before the 
Exchequer Division, and that Court was of opinion that the 
verdict should be entered for the plaintiff as being entitled to sue. 
The question whether she was so entitled involves the important 
question whether at the time in question she was a married woman. 
She might, it is true, have avoided the’ difficulty by making an 
appleation to a court of equity to use her husband’s name, but 
she did not choose to take that course; she preferred to sue in 
her own name. The question, then, is one of status, and one which 
in my opinion must be answered unfavourably to the plaintiff, 
In my judgment her status was that of a married woman. The 
decree nisi, which is in the ordinary form, runs thus, “That the 
marriage . . . be dissolved” by reason of the respondent’s adul- 
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tery and cruelty, ‘unless sufficient cause be shewn to the Court 
why this decree should not be made absolute within six months 
from the making thereof.” 

Taking that sentence as a whole, it is not a decree that the 
marriage is to be dissolved, but a contingent decree that it is to 
be dissolved unless within a time specified something else be done. 
This, then, is a decree beginning no doubt at the date of the 
order nisi, but not complete until it is made absolute, and until 
complete it is inoperative to alter the wife’s status. 

Then it was argued that, as upon a decree for judicial separation 
the wife may sue as a feme sole, so on a decree nisi for dissolution 
she should have at least as high a right. That might, perhaps, 
be a good argument to address to the legislature to induce them 
to give her such a right. But as yet the legislature have not 
done it; they have not given the parties any change of status 
until the decree absolute. 

As for the authorities, all those which have been cited in 
argument are, with one exception, the case of Prole vy. Soady (1), 
unfavourable to the plaintiff’s contention; and I do not think that 
that case affords any support to it, for 1 am utterly unable to see 
that it has any real bearing on the question of status. The 
observations I there used are these: “I am of opinion that, 
according to the Act, it is impossible to hold otherwise than that 
the order nisi is the decree which the Court eventually makes 
absolute against the parties. Therefore, I think the order absolute 
in this case took effect from the date of the order nisi, and that 
everything done in the interval was subject to the danger of being 
set aside by the order becoming absolute.” And I am of opinion 
that those observations were correct with reference to the case 
with which the Court then had to deal. It was not there intended 
to lay down as a broad rule that in all cases, and for all purposes, 
the decree, upon being made absolute, relates back to the date 
of the order nisi. So to construe the above observations is to 
overlook the important qualifying words “in this case ;” they 
must be construed with reference to the particular subject-matter 
then before the Court. There the question was whether a husband 
or his assignee could reduce into possession a fund standing in 

(1) Law Rep. 3 Ch. 220, 
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court to the wife’s credit after‘a decree nisi had been pronounced 
for the dissolution of the marriage. It is one thing for a court of 
equity to refuse to allow a husband, after a decree nisi has been 
pronounced, to réduce his wife’s choses in action into possession, 
and thereby defeat her right of survivorship; it is quite another 
thing to say that the decree nisi alters the status of the parties. 

I am of opinion then that until the legislature otherwise orders, 
the status of a married woman remains the same until the decree 
is made absolute. 


Bac@aLLay, L.J. This action was properly brought if the 
plaintiff had lost her former status. That depends on whether 
the decree nisi had the effect of changing her status. I am of the 
same opinion as the Lord Chancellor that there is no effective 
decree until it has been made absolute. 


Brett, L.J. In thisaction the judge at the trial nonsuited the 
plaintiff on the ground that the action was improperly brought in 
her sole name, she being still a married woman at the time of the 
action brought. I should certainly have thought that the more 
proper course would have been to direct a verdict for the defendant 
on the ground that the plea was proved. 

The question here depends upon what was the effect of the 
decree nisi, which was still running at the date of the plea. It 
was argued that the decree nisi by itself gave the wife the rights of 
a feme sole. I am however of opinion that that is not the case. 
In the first Divorce Act (20 & 21 Vict. c. 85) there was but one 
decree, absolute in the first instance, upon the pronouncing of 
which decree the wife at once acquired all the rights of a feme 
sole (with the one exception of re-marriage within the period 
limited for appeal). ‘These rights, however, were not given by the 
Act, but arose as common law rights upon the change of the status. 
Afterwards the legislature, thinking it too abrupt a course to dis- 
solve the marriage by a single decree, by 23 & 24 Vict. c. 144, 
altered the procedure, and substituted two decrees, one nisi, the 
other absolute. But the two decrees together are substituted for 
the single decree under the former Act, not the decree nisi alone. 
The form of the decree nisi is this “that the marriage be dissolved 
unless cause be shewn”—not why it should be set aside—but 
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“why it should not be made absolute.” Until the decree is made 


absolute therefore there is no decree at all. On this point I think ~ 


the case of Hulse v. Hulse (1) is decisive. 

But it was urged that when once the decree was made absolute 
there is a relation back of the dissolution to the date of the decree 
nisi, and therefore that as here the decree was made absolute 
before the trial the plaintiff ought to be considered as having been 
a feme sole at the time of the grievances committed and action 
brought. But Ido not think that there is any relation back in 
that sense. There are obvious reasons for holding, as was held in 
the case of Prole vy. Soady (2), that the decree when made absolute 
relates back so as to avoid any act done by the husband in the 
interval, for the purpose of reducing his wife’s choses in action into 
possession; but I do not think that it relates back so as to alter 
the wife’s status in that interval, or that the above case is any 
authority for such a proposition. 


Judgment reversed. 
Solicitor for plaintiff: S. J. Debenham. 
Solicitor for defendant: W. H. Roberts. 


[IN THE COURT OF APPEAL.] 


HORWELL v. LONDON GENERAL OMNIBUS COMPANY, LIMITED, ~ 


Re THE LONDON TRAMWAYS COMPANY, LIMITED. 
Practice—Claim by Defendant against Third Party in Action of Tort—Joinder 
of Third Party—Order XVI, rr. 17, 18, 19. 

In an action of tort for injury sustained by the plaintiff through the defendants’ 
negligence, the defendants obtained an order under Order XVI., Rule 17, that 
third parties who it was alleged through their negligence had caused the injury 
should be added as defendants :— 

Held, by Cockburn, O.J., Kelly, C.B., and Bramwell, LJ. (Brett, L.J., dis- 
senting) reversing the decision of the Exchequer Division, that the defendants 
were not entitled to have such third persons made parties to the action. 


Tue statement of claim stated that the plaintiff was a pas- 
senger on an omnibus of the defendant, and whilst the omnibus 
was proceeding along the Walworth Road, the defendants by 


(1) Law Rep. 2 P. & D. 259. (2) Law Rep. 8 Ch. 220. 
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their servant the driver, so negligently drove the horses that the 
omnibus came into collision with a van standing by the side of 
the road, and in consequence of the collision the plaintiff was 
thrown from the omnibus and severely injured. 

The statement of defence contained a denial of the negligence, 
and also a statement that the accident could not have been avoided 
by any reasonable care of the defendants, but was owing to the 
imperfect state in which the rails of the London Tramways 
Company, Limited, were kept, and for which they alone were 
responsible. 

On the 15th of December, 1876, the defendants applied for 
and obtained a master’s order to join the London Tramways Com- 
pany as third parties to the action under Order XVL, Rule 17, 
of the Judicature Act, 1875. In support of the application for 
the order an affidavit was made on behalf of the defendants 
stating “that the case for the defendants was that the collision 
took place through the negligence of the London Tramways Com- 
pany in not keeping their tramway lines in the Walworth Road 
in proper repair.” 

On the 19th December, 1876, the order of the 15th of De- 
cember was served on the London Tramways Company, together 
with a notice, which, after stating that the action had been brought 
by the plaintiff against the defendants for injury caused by an 
omnibus of the defendants coming into collision with a van, and 
that the collision happened through the neglect and default of 
the London Tramways Company, Limited, in not keeping their 
rails on a level with the road, and in proper condition as required 
by the statutes of the tramways company, alleged, “if you wish to 
dispute your liability you must cause an appearance to be entered 
for you within eight days after service of this notice; in default 
of your so appearing you will not be entitled in any future pro- 
ceeding between the defendants and yourself to dispute the 
validity of the judgment in this action whether obtained by 
consent or otherwise.” 

The London Tramways Company, Limited, did not cause an 
appearance to be entered, but took out a summons before the 
master to rescind the order of the 15th of December, and the 
master, on the 6th of January, rescinded the order with costs. 
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The defendants then appealed from the master’s order of the 
6th of January to Field, J., who confirmed that order, and dis- 
missed the appeal with costs. The defendants appealed to the 
Exchequer Division. 


April 10. Talfourd Salter, Q.C.,and Finlay, for the defendants. 
Kemp, Q.C., and E. Clarke, for the London Tramways Company. 


Pouiocx, B. The question in this case is whether an order re- 
fusing to make the London Tramways Company defendants, should 
be rescinded, and I am of opinion that it should. The question 
turns on the construction of Order XVI., Rule 17. The first 
words of the rule point to the decision of some common fact which 
should govern subsequent litigation, as when there are a vendor, 
vendee and subsequent purchasers, so that in determining their 
rights inter se, it might be desirable to determine once for all the 
conditions of the original sale. These, however, are not the only 
cases which are dealt with. There were many instances in which a 
number of defendants could be brought before a Court of Equity 
on a surmise that their interests might be affected by the litigation 
going on; while this course could not be pursued by a court of 
law. We have, therefore, this Rule referring to remedy over or 
relief (which is not sought here), but adding a more general 
power, which is thus expressed: ‘‘ Where, from any other cause, it 
appears to the Court or a judge that the question in the action 
should be determined not only as between the plaintiff and the de- 
fendant, but as between the plaintiff and defendant, and any other 
person, or between any or either of them, the Court or a judge may, 
on notice being given to such last-mentioned person, make such 
order as may be proper for having the question so determined.” I 
am well aware of the difficulties when other parties than the 
original litigants are summoned before the Court, but no such 
difficulties arise here. It seems to me that the word “ question” 
in the rule does not mean, as has been suggested, “ issue,” but 
subject-matter of the action. The Rule should be treated in the 
broadest way, subject to the exercise of discretion on the points I 
have already referred to. 

The defendants here say that they can shew that they were 
innocent agents in inflicting the injury complained of, and that the 
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tramways company are legally liable. In my judgment, this is a 
question within the meaning of the rule, which it is desirable to 
determine in the action. 


Hawkins, J. Iam of the same opinion. The question whether 
the tramways company caused the injury to the plaintiff, is a 
question in the cause. Then is it fit that it should be determined 
not only as between the plaintiff and the defendant, but as between 
the plaintiff and any other person? It seems to me that it is fit 
it should be determined between the plaintiff and the tramways 
company in this action, because the effect of doing so will be to 
prevent multiplicity of actions, and to give the plaintiff his remedy 
against one or other of the defendants, whichever is in fault. I 
think it is in our power to make the order asked for, and asa 
matter of discretion that we ought to make it. 


Master’s order of Jan. 6 set aside. 


The London Tramways Company, Limited, appealed. 


May 9. Kemp, Q.C., and E. Clarke, for the London Tramways 
Company. The defendants cannot join the Tramways Company as 
third parties to this action. ‘These proceedings are instituted by 
the defendants alone, and the plaintiff is no party to them. The 
defendants are therefore endeavouring to force the plaintiff to sue 
third parties as defendants, against whom he has not thought it 
right to proceed. The plaintiff, if he pleased, might have in the 
first instance joined both defendants. The object of the legis- 
lature, as appears from Order XVI., Rules 17, 18, and 19 (1), 


(1) Order XVI., Rule 17: Where a 
defendant is, or claims to be, entitled to 


person, make such order as may be 
proper for having the question so 


contribution, or indemnity, or any other 
remedy or relief over against any other 
person, or where from any other cause 
it appears to the Court or a judge that 
a question in the action should be deter- 
mined not only as between the plain- 
tiff and the defendant, but as between 
the plaintiff, defendant, and any other 
person, or between any or either of them, 
the Court or a judge may, on notice 
being given to 


such last-mentioned 


determined. 

18. Where a defendant claims to be 
entitled to contribution, indemnity, or 
other remedy or relief over against any 
person not a party to the action, he 
may, by leave of the Court or judge, 
issue a notice to that effect, stamped 
with the seal with which writs of 
summons are sealed. <A copy of such 
notice shall be filed with the proper 


officer, and served on such person 
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is that where there is a substantial question which may be de- 
termined in the action not only between the plaintiff and the 
defendant, but also between the defendant and a third party, that 
question is not to be tried twice over: Swansea Shipping Co. v. 
Dunean & Co. (1). Here the question between the plaintiff and 
the defendants is, have the defendants been guilty of negligence ? 
It is not competent for the defendants to say the tramways 
company have been guilty of negligence; to say so is, in truth, 
an argumentative way of saying that they the defendants have 
The case does not fall within 
Rule 17, for it is not a question to be determined between the 


not been guilty of negligence. 
plaintiff and the defendant and any other person. “A question 
in the action” means a material question in the original action. 
Whether the tramways company have been guilty of negligence, 
is not a question in the original action. 

[BramweELL, LJ. 
the plaintiff be compelled to serve them with a statement of 


Jf the tramways company are joined, can 


claim ?] 

It would be strange if the plaintiff could be compelled to sue 
a defendant against whom he might believe he had no cause of 
action, and, if he failed, to pay the costs. The notice served upon 
the tramways company is a notice framed under Rule 18, which 
cannot under any circumstances be applicable. Assuming that 


this case fell within the second part of Rule 17, the notice would 


order it is made to appear to the Court 
or a judge, at any time before or at the 
trial, that a question in the action 


according to the rules relating to the 
The 
and 


service of writs of summons. 
notice shall state the nature 


«rounds of the claim, and shall, unless should be determined not only as be- 


otherwise ordered by the Court or a 
judge, be served within the time limited 
for delivering his statement of defence. 
Such notice may be in the form and to 
the effect of the form No. 1 in Appen- 
dix B hercto, with such variations as 
circumstances may require, and there- 
with shall be served a copy of the 
statement of claim, or if there be no 
statement of claim, then a copy of the 
writ of summons in the action. 

19, When under rule 17 of this 


tween the plaintiff, and the defendant, 
but as between the plaintiff and the 
defendant, and any other person, or be- 
tween any or either of them, the Court 
or a judge, before and at the time of 
making the order for having such ques- 
tion determined, shall direct such notice 
to be given by the plaintiff at such time 
and to such person, and in such manner 
as may be thought proper, and if made 
at the trial, the judge may postpone 
such trial as he may think fit. 


(1) 1Q, B, D. 664, 
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have to be given under Rule 19, and by that Rule the judge “shall 
direct such notice to be given by the plaintiff” The notice is 
bad in form, and has been given by the wrong party. 

Talfourd Salter, Q.C., and Finlay, for the defendants. The 
decision of the Exchequer Division is right. The case comes 
strictly within Order XVI., Rule 17. It is not contended that 
the first part of Rule 17 is applicable, but the defendants rely on 
the second part. The words are, “ Where from any other cause it 
appears to the Court or judge that a question in the action should 
be determined,” the judge can make an order to have the question 
so determined. This language is very large, and includes the 
question which incidentally arises in the present case. The words 
are not if “at the trial of the issue between the plaintiff and 
defendant,” but where from any cause it appears that there is a 
question in the action “not only as between the plaintiff and the 
defendant, but as between the plaintiff and the defendant and any 
other person, or between any and either of them;” the object 
being, as stated in Swansea Shipping Co. v. Duncan (1), that in no 
instance shall a question in dispute be twice tried. The question 
here is whether the defendants or the tramways company have 
been guilty of negligence. With regard to the costs incurred by 
the plaintiff of having the tramways company added as defend- 
ants, they would be reserved until after the trial and dealt with 
by the judge; any difficulty that may be supposed to arise as to 
the pleadings and subsequent proceedings, would be regulated by 
Rule 21. This is a beneficial enactment, saving the expense of a 
double trial; it is not prejudicial to the plaintiff, and ought to 
receive a liberal construction. With regard to the notice, if it is 
informal the objection to it is not insuperable, it might be amended. 
If the defendants are entitled to have the tramways company 
added as a third party, the Court will not, because the notice 
given is informal, refuse the application. 


Kemp, Q.C., in reply. 


Brett, L.J. In this case, as I understand it, an action was 
brought by the plaintiff against the omnibus company: a state- 
ment of claim was delivered, and a statement of defence was put 
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in, containing an allegation that the omnibus company were not 
the persons liable to the plaintiff, because they said in the trans- 
action on which the plaintiff's claim was founded, a third person 
was implicated, namely, the tramways company; and that, upon 
a true investigation of facts, it would turn out there had been 
no negligence on the part of the omnibus company, although, 
in fact their omnibus had been in collision with a van, but that 
the negligence, and the only negligence, was on the part of the 
tramways company. ‘There would, therefore, be a question raised 
in the inquiry, which inquiry would embrace one transaction in 
which all the three parties are alleged to have been implicated 
and at which they were all present. A question would have been 
raised in the inquiry as to whether it was the omnibus company’s 
servauts who were negligent, or the tramways company’s servants 
who were negligent, or both. 

Now it seems to me, that upon that state of facts arising, either 
the plaintiff was at liberty to apply to the Court to join the tram- 
ways company as defendants, or that the omnibus company, the 
original defendants, might make the application; at all events, 
they might inform the Court of the facts, and leave the Court to 
determine whether the tramways company should be added as a 
party to the action. 

I am of opinion that the case is within Order XVI., Rule 17. 
I apprehend that the great and fundamental object of the Judi- 
cature Act, and of the Rules and Orders which have been made 
under it, was that upon an inquiry into any transaction one trial 
should make an end of the whole contest in it between all the 
parties, and that larger power was to be given under the new Act 
to the new Court than was before possessed either by the common 
Jaw courts or by the Court of Equity, the great object being that 
there should be one litigation only, and that all persons who 
might be implicated in the transaction which was the cause of the 
litigation should, if the Court thought fit, be brought in as 
parties, and that there should be only one inquiry amongst them 
all, which should be final. At the present day the judgment is not 
to be given in the form in which it was given under the old pro- 
cedure. All judgments are to be decrees, and where there is to 
be a decree, although there are many parties to the action, a 
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decree may be as between the plaintiff and some of the defendants, | 
- or as between the defendants amongst themsélves. 
In this case, if the plaintiff had been so pleased, under Onder 


Ounizvs Co. XVI., Rule 3, he might have joined both these defendants and 


he might, having so joined them, have framed the statement of 
the claim in the alternative, that is, he might have alleged that 
both the defendants have been guilty of negligence, or he might 
have alleged either one defendant or the other has been guilty 
of negligence, and if the plaintiff had so brought his action 
originally, most of the difficulties, as it seems to me, which have 
been suggested, must have occurred in that action. The ques- 
tion for the jury, if it came to be tried by a jury, would be as 
between the plaintiff and the first defendant, was that defendant 
guilty of negligence, or as between the plantiff and the second 
defendant, if the first was not guilty of negligence, was the second 
guilty of negligence? It is an alternative case. The decree 
would have been in favour of the plaintiff, either against both 
defendants, if both were guilty of negligence, or against one of 
them, and there would have been a decree in favour of the other. 
Under those circumstances, if the plaintiff had sued them in the 
alternative, if he succeeded against both, he would have his costs 
against both. If he succeeded against only one he would have 
had his costs against that one, but the other would have had his 
costs against the plaintiff. However, the plaintiff did not take 
that course, but it appearing afterwards there might be an alter- 
native case, it seems to me clear and obvious under the second 
part of Rule 17 that the plaintiff might have come to the Court 
and asked for an order to bring in the tramways company, and 
make the tramways company a defendant, and what is more, to 
make the tramways company an alternative defendant. If that 
had been so, and the Court had thought fit to make such an order, 
then the position of things would have been just the same as if 
the tramways company had been brought in originally as an 
alternative defendant. 

The question now raised before us is, whether, upon the facts 
being made known to the Court by the omnibus company, the 
case 1s brought within Rule 17. Now, under the first part of 
Rule 17, it is obvious that the second defendant is brought in as 
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a party to the action not by the plaintiff, but by the first de- 
fepdant. It has been held in the case that has been cited (1) fom 
that the second defendant is not brought in so as to be bound 
as between him and the first defendant on every question that 
arises in the action, but supposing he is brought in, the first 
defendant saying he has a claim over against him, then the 
whole of that question as to the claim may or may not be decided 
in the action, but there being one question in the action which 
is common to that whole case, the second defendant is allowed 
to be brought in. I think that Rule 17 does not limit the 
application to one to be made on the part of the plaintiff. [ 
think the first defendant may rightly make such an application. 
Then it is said that “the question in the action” must be a 
question in the original action. I apprehend the real meaning 
of the words “a question in the action,” means a question which 
will arise in the inquiry, and not a question which is either an 
issue or a question within the original action. If we look at 
Rule 13, we find this phraseology: “That the name or names of 
any party or parties, whether plaintiffs or defendants, who ought 
to have been joined, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved in the 
action, be added.” ‘That is, where there are many defendants or 
where there are many plaintiffs; all the questions which are 
involved in the inquiry as between them all, and that phrase “a 
question in the action” never was meant to be confined to an issue 
in the action, and never intended to be confined to a question 
which would be only a question between the original plaintiff and 
the original defendant. In fact that phrase, it must be noticed, 
is applicable to the first part of Rule 17 as well as to the second, 
and it is applicable to the case where it is admitted the question is 
between the two defendants. 

If that be so, it being a question in the action, that question is 
to be determined, not only “as between the plaintiff and the de- 
fendant,” that is, the original plaintiff and the original defendant, 
‘but as between the plaintiff and defendant and any other person,” 
that is, any other person who may be brought in, “as between 

(1) Swansea Shipping Co. v. Duncan, 1 Q, B. D. 664. 
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any or either of them.” I can*give no meaning to such words 
following the other words, but to say it may be a question between 
the plaintiff and the defendant, or either of them, or a question 
between two defendants or between any or either of them. There- 
fore, if the question be said to be between the two defendants, it 
is a question which under Rule 17 may be determined. 

Now Rule 17 is divided into two parts. The mode in which it 
is to be carried out, if the case comes under the first part, is by ~ 
means of Rule 18; on that part of the case I have nothing to add. 
If it comes under the second part, then it is to be carried out by 
means of Rule 19. By that rule, the Court or judge has power to 
make an order and to direct such notice as he may think fit to 
be given. I apprehend that includes an order to give a notice 
to the third party to come in as a defendant. If the third party 
is brought in as a defendant, then his difficulties are said to arise. 
Supposing a defendant is brought in, it is said the plaintiff wili 
admit the second defendant’s statement, but that is so unlikely to 
happen that I do not think it ought to be dealt with. Why 
should a plaintiff, as a mere matter of conscience, as it is said, 
and not being able to appreciate all the facts, admit that a person 
who is alleged to be negligent towards him, and against whom if 
negligence be proved, he would have a valid claim—why should 
he admit that he has no claim against that defendant ? 

If a defendant be brought in and appears as a defendant, whether 
the plaintiff gives evidence against him or not, he will be a de- 
fendant on the record, and the plaintiff will give such evidence as 
he is advised. He will give evidence in order to fix the first 
defendant. He may fail in that, or he may make a prima facie 
case. But the first defendant, either by cross-examination of the 
plaintiff's witnesses or by bringing witnesses of his own, will shew 
that the second defendant was the person guilty of negligence, 
which negligence injured the plaintiff. I see no difficulty what- 
ever in making a decree under these circumstances that he should 
be liable to the plaintiff; and more than that, if the evidence came 
out to the satisfaction of the tribunal that the first defendant was 
not negligent, but that the second defendant was, then it seems to 
me the decree ought to be, and would be, that the second defendant 
is liable to the plaintiff, and must pay the plaintiff’s costs. The 
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first defendant, upon that assumption, would be found not to be 
liable, but the plaintiff, therefore, would have erred in bringing 
his action against the first defendant; then the plaintiff would be 
bound to pay the costs of the first defendant, but he would receive 
his costs of the trial from the second defendant. 

Now supposing, in that given case, the first defendant was found 
to be a person guilty of negligence, and the second defendant was 
found to be not guilty, if the plaintiff had taken no action at all 
against the second defendant, and had confined himself at the trial 
to his original ground that he only charged the first defendant, 
then the first defendant would have to pay the costs of the plain- 
tiff, the second defendant would be held harmless. How must he 
be indemnified? Why, as it seems to me plainly, by the person 
who brought him in, and not by the plaintiff who had taken no 
action against him. Under those circumstances I see nothing 
in the law which would prevent the Court from making, and the 
Court, in the exercise of a proper judicial discretion, ought to make, 
and I have no doubt the Court would make, the proper order as to 
costs, namely, under those circumstances the person who brought 
in the second defendant would have to pay the costs to the second 
defendant. 

I know not the practice in Chancery, but I believe where there 
were several defendants, if a new set of defendants were brought 
in in consequence of some statement made on the part of first 
defendants, and upon the hearing it should have been found they 
ought not to have been so brought in, and that statement ought 
not to have been made, I believe that the order as to costs would 
have been made as between the plaintiff and those defendants who 
were liable to the plaintiff and as between the defendants where 
one set of defendants, by wrong statements, had caused others to 
be summoned as parties to the suit. Whether that be so or not, 
it seems to me that is a power which is given by this present 
statute. It seems to me to hold otherwise would be to do away 
with and abrogate one of the great and substantive objects of the 
statute and of the rules; for if these defendants could not be 
brought in, there might be two inquiries in the same transaction. 
The plaintiff would be put to sue the present defendants, and if he 
failed against them, he might bring another suit against the second 
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defendants, and if it be held that even if the second defendants 
be brought in, no decree could be made against them on the part 
of the plaintiff, then there must be two inquiries with the same 
transaction, the very thing which this statute and these rules were 
framed to obviate. 

I am, therefore, of opinion this case is within the second part of 
Rule 17; that the first order of the master was properly made, and 
if that order had been carried out by a proper notice, then the 
notice which should have been given under that order was a 
simple notice to the second defendants to come in and appear as 
defendants. The notice given has added something more, but it 
contains a notice to the tramways company to come in and appear 
as defendants, and I do not think the good part of the notice given, 
which is in obedience to the order, which I apprehend is a proper 
order, is vitiated by something being added to the notice which 
does not apply to the present case. 

I am, therefore, of opinion the first order of the master was 
right, and the order of the Divisional Court setting aside the: 
second order of the master, was also right. 


BraMwELL, L.J. I regret that I cannot agree with my Brother 
Brett. Let us see who are the parties concerned. There is the 
plaintiff, the omnibus company, and the tramways company. We 
may leave out the tramways company, for the tramways company 
do not desire to be added as defendants. We may leave out the 
plaintiff, because he does not desire that the tramways company 
should be added, and, it may be observed, if he desired the tram- 
ways company should be defendants in this action he might have 
made them so originally, or have got them added under the Rule 
13 to which my Brother Brett has referred. The only remaining 
party, therefore, whose interests are in question is the omnibus 
company. Let us see whether any good will be done to the omni- 
bus company by the addition of the tramways company as defend- 
ants. ‘T'o my mind it is really demonstrable that none will be. 
The case will be tried, and the plaintiff will either get a verdict 
against the omnibus company, or the omnibus company will get a 
verdict against the plaintiff. Let us suppose the plaintiff gets a 
verdict against the omnibus company, what is to become of the 
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tramways company if they are added? I suppose there would be 
no finding at all about them, or it may be found they were guilty 
of negligence too, and that the joint negligence caused the acci- 
dent. What good will that do to the omnibus company? There 
is no contribution amongst wrong-doers. Suppose the plaintiff 
gets a verdict against the omnibus company, and nothing is said 
about the tramways company, what good will that do to the 
omnibus company? Now take the case the other way. Suppose 
the omnibus company gets a verdict, what good will it have done 
to the omnibus company to have added the tramways company ? 
Ican see none. The tramways company ought certainly not to 
be added as defendants unless it will do the omnibus company 
some good. ‘To my mind it is an injustice to the plaintiff that the 
tramways company should be added as defendants. 

There is another observation I have to make. In my judgment, 
this is not a case in which a question arises between the tramways 
company and any other party: it is not a question in the action. 
The question in the action is, did the omnibus company by their 
negligence cause this damage to the plaintiff? As I said before, 
that might be by their sole negligence or by their negligence con- 
jointly with the tramways company. Any judge who directed the 
jury properly would tell them it is not a question in the action 
whether the tramways company were guilty of negligence, but 
what he would say to them would be this: The plaintiff has to 
make out his case. The defendants have not got to make out any 
answer to it. If the plaintiff makes out that the omnibus com- 
pany have been guilty of negligence, you will find a verdict for 
him. The omnibus company tell you it was not their fault, but 
it was the fault of the tramways company. If they prove this, 
then you will find it was not the fault of the omnibus company ; 
but, whether the tramways company were guilty of negligence or 
not, the only question is, was the omnibus company guilty of 
negligence which caused this mischief? Now that would be the 
question which any judge could properly leave to the jury. 

Now it has been said the case comes under the second part of 
Rule 17 : “ Where from any other cause it appears to the Court or 
judge that a question in the action should be determined, not only 
as between the plaintiff and defendant, but as between the plain- 
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tiff, defendant, and any other person.” It is said that if this case 


-— is not within that clause, those words have no meaning: with great 


submission it is not so. I can conceive a case where they will 


Ouniets Co. have an ample meaning. It is to be remembered these words 


do not apply to the second part of the rule only, but are appli- 
cable also to “ where a defendant claims to be entitled to contri- 
bution and indemnity ”—that is to the first part of Rule 17. Take 
this case. An action is brought against a surety for the default of 
his principal in paying money, upon which the surety says the 
verdict may go against me. I may have to pay the plaintiff, and 
when I apply to my principal he will say, “I have paid the 
money.” ‘That is a question to be determined between the prin- 
cipal and surety ; it is a question in the action. As to the rele- 
vancy of these words, as it seems to me, one might retort this sort 
of case: A man brings an action for assault and battery against 
A. The night is dark, and all the plaintiff knows is that he has 
been beaten, and he believes A. beat him; on which A., under the 
ingenious style of pleading, adopted in this case, first denies the 
assault, and then he adds, “ The defendant also says that it was B. 
that beat the plaintiff.” Thereupon, according to the contention 
of the defendants, as I understand it, A. would have a right to 
add B. as a defendant, and would say the question in the case is 
whether B. beat the plaintiff. So it is in a sense, but it is not a 
question in the action, and the judge would be quite right in tell- 
ing the jury it was not the question. He would be entitled to say 
the question is, did A. beat the plaintiff? If you are satisfied it 
is B., you will not find it is A., but the question for you is whether 
A. did it. Could it be contended for a moment under Rule 17, if 
a man brings an action for assault against A., that A. can say it 
was B. or fifty other people? Say there was a crowd; could he 
say that it was any one of the crowd rather than A.? As well as I 
understand the rule, it is not applicable to such a case as this, 
and one can test it in this way. Let us suppose the case goes 
down for trial. Let us suppose the jury acquit the omnibus com- 
pany and find the tramways company liable. There is no decla- 
ration, no claim for damages, nothing in the case, by which the 
plaintiff can recover against the tramways company. I do not 
mean to say it might not be so moulded; but I say, adding the 
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tramways company as defendants, makes the plaintiff a plaintiff 
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in an action in the alternative which he has not chosen to be. Horweu 


I confess that I think this is a plain case, and that the order of the 
Divisional Court was wrong, and ought to be reversed. 


Ketty, C.B. But for the opinion of Brett, L.J., and the deci- 
sion of the Exchequer Division, I should not have entertained a 
doubt as to this case. It is only necessary to look at the state- 
ment of defence, and to construe the rules and orders with refer- 
ence to the joinder of parties to see that the case before us is 
clearly not within Order XVI., and the rules contained in it. 
The plaintiff alleges that the defendants, by their servants, sc 
negligently drove an omnibus upon which the plaintiff was riding, 
that he was thrown off, and sustained injuries. The defendants 
allege that they were not guilty of negligence, but that the tram- 
ways company were guilty. They now seek to make the tramways 
company a party to the action, and they rely upon Order XVI., 
Rule 17, but that rule has no application to this case. If the 
defendants cannot support their case under either Rule 18 or 
Rule 19 they must fail. I will first comment upon Rule 18. It 
only applies to cases “where a defendant claims to be entitled to 
contribution indemnity, or other remedy or relief over against any 
person not a party to the action.” Is this a case of contribution ? 
Clearly it is not. If the plaintiff fails there is an end of the case, 
but suppose that he establishes that the defendants were guilty of 
negligence, and recovers damages against them ; the defendant 
cannot claim contribution from the tramways company, for the de- 
fendants and the tramways company would both be wrong-doers, 
and it is clear that there is no contribution between wrong-doers. 
The word contribution would also include a case where the 
members of a co-partnership are sued for goods sold, and where 
they have a dormant partner who ought to bear a portion of the 
ptice; for if the action succeeds against the original defendants 
they would be entitled to call upon him to pay a share of the 
money recovered from them. 

Is it a case of indemnity? By “indemnity” the legislature 
perhaps intended to provide for a case where a surety is sued 
alone, and he is desirous of making the principal debtor a party 
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to the proceedings. Then does this case come within the words 
“other remedy or relief over against any person not a party to 
the action.” That will apply to a case where an action is brought 
for the breach of warranty upon the sale of goods by sample, and 
the defendant alleges that he bought the goods by sample under 
a similar warranty; in that case, under these words the defendant 
will be entitled to make his vendor a party to the action, and, if 
the plaintiff succeeds, to recover from him by reason of breach of 
warranty. But in the present case the defendants, by their notice, 
allege that the accident happened through the neglect of the 
tramways company ; if they prove that at the trial the action will 
fail, but if it is not proved the plaintiff will be entitled to recover 
damages from them ; but in either case they will not be entitled 
to any remedy or relief from the tramways company. 

‘ T will now turn to Rule 19. That rule refers to Rule 17 in 
express terms, and provides that where it is made to appear that 
a question in the action should be determined not only as between 
the plaintiff and the defendant, but as between the plaintiff and 
the defendant and any other person, or between any or either of 
them, the Court or a judge shall direct notice to be given by 
the plaintiff. These words show that the rule was intended to 
have a much more extended operation than Rule 18, but it is 
to be put in force at the instance of the plaintiff. Where it shall 
be made to appear to the Court or judge that by introducing 
another party to the record the plaintiff could sustain a claim 
either conditionally or in the alternative, in that case an order 
may be obtained to make that party a defendant, and the ques- 
tion between the plaintiff and the defendant may be raised and 
determined. In the present case, if the plaintiff had ascertained 
after he had brought the action that the tramways company had 
caused the omnibus to strike against the van, then he might have 
obtained an order under Rule 19 to make the tramways company 
defendants; but I repeat it must have been obtained at the instance 
of the plaintiff. The second defendants would be then compelled 
to plead to the statement of claim, and the action would proceed 
against both. At the trial the plaintiff might succeed against one 
and fail against the other, or he might succeed as to both, or fail 
against both, but whatever might be the result, all the questions 
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between the parties would be determined. Even if this case could 
be brought within any of these rules, to join the tramways company 
as a party to this action would be a useless proceeding. The cir- 
cumstance that the tramways company are made a party to the 
action will not assist the case for the defendants, for if it was the 
negligence of the tramways company that caused the accident it 
is perfectly immaterial, so far as the defendants are concerned, 
whether the tramways company are or are not parties to the 
action. I therefore think that the decision of the Exchequer 
Division must be reversed. 


Cocxgurn, C.J. The result of the discussion has removed from 
my mind any trace of doubt as to this case not being within 
Rule 17 of Order XVI. Rule 17 is divided into two parts, and it 
has two different purposes. The first part embraces cases in which 
a defendant has a claim to contribution or indemnity from some 
third party or parties. It is clear that in this case the defend- 
ants, the Omnibus Company, have no claim to contribution, in- 
demnity, or any other remedy or relief over against the Tramways 
Company. The second part relates to cases where it appears to 
a Court or judge that “a question in the action should be deter- 
mined, not only as between the plaintiff and the defendant, but as 
between the plaintiff, the defendant, and any other person, or 
between any or either of them.” In which case, “the Court or a 
judge may on notice being given to such last-mentioned person 
make such order as may be proper for having the question so 
determined.” This can scarcely be intended to apply to the case 
in which a plaintiff desires to introduce a third party, because by 
the third rule of this order the plaintiff has the option where he 
has an alternative remedy, or believes he has a case against two 
persons, jointly or severally, to make those persons defendants in 
the alternative; and if he omits to introduce the second defendant, 
but afterwards has reason to think that he ought to include him he 
may apply to amend his statement of claim and bring in the other 
defendant. The provision must refer to an application by a defend- 
ant to join a third party as defendant. But even if it could be held 
that that part of the rule would enable a defendant to introduce 
a third party as a defendant in the alternative, it appears to me 
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1877 repugnant to every principle of Jaw and every notion of common 
~“Honwe, sense, that a man can be forced to be @ plaintiff against his. 
Lospox Will, and be thus forced to sue another party whom he does not 


Omnizvs Co. desire to sue, and whom he has not made a defendant, by a 
proceeding had behind his back without his being served with a 
proper notice upon a summons or rule. If it were possible that 
a defendant could compel a plaintiff to proceed against a second 
defendant as well as against himself, at least it must be a pre- 
liminary condition that the plaintiff should be heard to object to- 
such a proceeding. It may be that there is no case against the 
third party; it may be that to add him as a defendant will delay 
the plaintiff’s case and put him to expense and inconvenience. 
Is it to be said that he is not to be heard, and that the defendant 
can have it in his power to introduce a third party in the action 
in despite of the plaintiff, who is the dominus litis, and has the 
conduct and management of the case, and is entitled to conduct it 
in his own way, and in the manner most consistent with his own 
interest? But what satisfies me that this rule will not apply to 
the present case is this, that there is the difference in the process 
in a case where a defendant seeks to bring in a third party, and 
where the plaintiff seeks to bring in a third party. When a de- 
fendant seeks to bring in a third party without making the 
plaintiff party to the proceeding, Rule 18 provides for the mode 
in which notice shall be given, namely, by the defendant himself. 
If the plaintiff is the party making the application, then the plain- 
tiff is to give notice to the intended additional defendant. 

Again, if a person not a party to the action is proceeded against 
under Rule 18, he may enter an appearance in the action if he 
chooses. What if he does not? Is it that “in default of his so 
doing he shall be deemed to be a party to the cause, and liable 
to have judgment go against him by default? Not at all: “he 
shall be deemed to admit the validity of the judgment obtained 
against such defendant, whether obtained by consent or other- 
wise.” Manifestly shewing, that so far as the defendant is con- 
cerned, the only case in which he can bring in a third party with- 
out making the plaintiff a party to such proceeding is where that 
third party has an interest in defeating the plaintiff's claim against 
the first defendant, inasmuch as if the plaintiff succeeds against 
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such defendant, he (the third party) will be liable to the latter. 
For which reason if he does not come in and assist in that respect 
he is to be bound by the judgment, and cannot afterwards dispute 
it, if liable to the action for contribution or indemnity, or other 
relief, which the first defendant would have against him, 

The whole scope of this legislation is simply that if the plaintiff 
is uncertain as to which of two parties he shall proceed against, 
he is entitled to make them both defendants. Being plaintiff, 
and making them both defendants, he becomes liable in costs to 
the one against whom he failed to succeed. But where the de- 
fendant is allowed to bring in a third party, is not where he may 
be able to say, “I have not committed this wrong, but another 
has ;” but where the verdict obtained against him by the plaintiff 
entitles him to found upon it proceedings against a third party. 
But he can bring in the third party only when the third party 
chooses to come in and be a third party. If he does not so choose, 
then Rule 20 says he shall be bound for ever and conclusively 
by the verdict which the plaintiff has obtained against the de- 
fendant to whom he is liable for contribution. This satisfies my 
mind that this is not a case which could be brought under Rule 
17, at all events, unless the plaintiff was brought before the 
Court or a judge to be heard as to how far it was consistent with 
justice and his interest that he should be compelled to admit 
a second defendant. I doubt very much whether another defend- 
ant could be forced upon him, though he was heard and had an 
opportunity of saying what he had to say against the course of 
proceeding. It is, at all events, clear to my mind that to make 
him liable by the mere action of the defendant to have another 
person introduced into the action whom he did not want to have 
introduced there, and which might inyolve him in very serious 
inconvenience and possibly questions of costs, is a thing perfectly 
out of the question. Therefore, even supposing this case to be 
within Rule 17, the fact that the plaintiff was not made a party 
is to my mind utterly fatal to the whole proceeding. Besides 
which, looking to the particular nature of this proceeding, there 
is the additional circumstance that if negligence is proved against 
the defendant company it could do them no good to shew negli- 
gence in a third party. If negligence can be shewn against them, 
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1877 the negligence of others will avail them nothing; if the negli- 
“Floawent gence cannot be made good against them they will require no 
Loxpox further assistance. 
Ountsos Co. Therefore looking at the matter merely as one of discretion, 
there was here an absence of the discreet exercise of the authority 
of the Court, even if they had any such authority under Rule 17, 
in allowing the tramways company to be added as defendants. 
It can be of no avail to the other defendants, and to do it without 
giving the plaintiff an opportunity of being heard against it was 
a mistaken proceeding, and one which we cannot uphold. I am, 
therefore, of opinion that this order must be set aside. 


Order of the Divisional Court reversed. 


Solicitors for defendants: Stevens, Wilkinson, & Harries. 
Solicitor for the London Tramways Company: H. C. Godfray. 


Feb, 14. [IN THE COURT OF APPEAL.] 


WOODLEY v. THE METROPOLITAN DISTRICT RAILWAY COMPANY. 


Master and Servant—Negligence—Sub-Contractor under Railway Company— 
Common Employment. 


The plaintiff, a workman in the employ of a contractor engaged by the defend- 
ants, had to work in a dark tunnel rendered dangerous by the passing of trains. 
After he had been working a fortnight he was injured by a passing train. The jury 
found that the defendants in not adopting any precautions for the protection of 
the plaintiff had been guilty of negligence :— 

Held, by the majority of the Court of Appeal (Cockburn, C.J., Mellor and 
Grove, JJ.), reversing the decision of the Court of Exchequer, that the plaintiff 
having continued in his employment with full knowledge, could not make the 
defendants liable for an injury arising from danger to which he voluntarily exposed 
himself: 

Held by Mellish, and Baggallay, L.JJ., dissenting, that the plaintiff, as 
servant to the contractor and not to the defendants, had entered into no contract 
with the latter which would modify the ordinary duty of those who carry on a 
dangerous business to take reasonable precaution that no one should suffer personal 
injury from the manner in which it is carried on; and that no such contract 
should be inferred from the plaintiff remaining in his employment. 


TuIs was an action tried before Kelly, C.B., at the Middlesex 
sittings for Hilary Term, 1874. The action was to recover damages 
for injuries received by the plaintiff through the alleged negli- 
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gence of the defendants under the circumstances narrated in the 
judgments of the Court of Appeal. A verdict was found for the 
plaintiff for 300/., leave being reserved to the defendants to move 
to enter a verdict for the defendants or a nonsuit. A rule nisi was 
accordingly applied for and obtained, on the ground that there was 
no breach of duty on the part of the defendants towards the plain- 
tiff which caused the injury to him. Against this rule the plain- 
tiff shewed cause, and it was discharged by a judgment of the 
Court of Exchequer (Kelly, C.B., Cleasby and Amphlett, BB. (1) ), 


in Michaelmas Term, 1874. 


The defendants appealed to the Court of Appeal. 


(1) The following were the judg- 
ments in the Court below :— 

Ketty, C.B., after stating the facts 
of the case, continued:—This is an 
action against a railway company in 
which a rule has been obtained by 
Mr. Thesiger to enter a verdict for the 
defendants, the jury having found a 
verdict for the plaintiff with 300/. 
damages, It appears to me, upon the 
facts of this particular case, the plain- 
tiff is entitled to retain his verdict, and 
that the rule ought to be discharged. 

It was an action against the Metro- 
politan District Railway Company by 
a workman who had been employed, 
not by the defendants, but by a con- 
tractor engaged by the defendants, to 
execute certain works in a tunnel very 
near to one of the metropolitan stations, 
and the defendants were charged with 
negligence, amongst other things, in 
not having provided somebody who 
should look out with a view to warn 
the workmen in this tunnel against 
approaching trains. 

Now, the circumstances of the case 
appear to be these:—The plaintiff had 
been employed to assist in the execu- 
tion of certain works in this tunnel, 
which was dark. It appears that 
while the plaintiff was at work a train 
rapidly approached, came upon the 
spot, ran against him, threw him down 
and inflicted the injuries upon him of 


L.R, Ex.D.1/2 


which he complains in this action. It 
appeared that the train in question 
came along the railway by means of a 
curve, and that the curve terminated 
only within some twenty or thirty 
yards, or thereabouts, of the spot at 
which the plaintiff was working, so 
that he could not see the train ap- 
proaching until it was within the dis- 
tance of twenty or thirty yards, coming 
on rapidly. I do not propose to lay 
down any general rule upon the sub- 
ject: certainly not to hold that in all 
cases where work is done in a dark 
tunnel and by a stranger, not a servant 
of the company, or by some one who 
has no connection with the company, 
it is the duty of the company to em- 
ploy a look-out man to see when trains 
are approaching, and warn the work- 
men against any mischief arising; I 
do not say that there may not be many 
such cases in which no such duty is or 
ought to be imposed on the railway 
company. But in the circumstances of 
this particular case in which a train was 
approaching which the workman had 
no means of either seeing or hearing in 
time to enable himself to get out of 
the way, and so to avoid the mischief, 
the question arose, upon which we 
have now to deliver an opinion, 
whether it was not the duty of the 
company to have stationed a look-out 
man at the corner of the curve to have 
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Francis, for the plaintiff. 


[The following cases were cited: Seymour v. Maddox (1); Inder- 
maur v. Dames (2); Morgan v. Vale of Neath Ry. Co. (3); Wiggett 
y. Fou (4); Bilbee vy. London, Brighton, and South Coast Ry. 
Co. (5); Skelton v. London and North Western Ry. Co. (6); 


warned the workman, who might then 
have avoided all danger. It appeared 
on some former occasion, and on some 
other part of the same railway, a look- 
out man had been employed, though 
no doubt that might have been done ex 
majori cautela, and it appeared also that 
after this accident had occurred a look- 
out man was thenceforth employed at the 
spot in question. Under these circum- 
stances, and dealing only with the facts 
of this particular case, I am of opinion 
the the jury were fully justified in 
finding that it was the duty of the 
company to have provided a look-out 
man, and so prevented the mischief 
which actually occurred. That being 
so, it appears to me that the verdict 
ought not to be disturbed, and that the 
rule should be discharged. 


Cuieassy, B. Iam not about to ex- 
press an opinion at variance with that 
which has been given by the Lord 
Chief Baron, but I may add that this 
case has been much considered, and 
the delay in delivering the judgment 
has arisen perhaps in a great measure 
from my having felt a good deal of 
difficulty upon this ground—the plain- 
tiff appeared to me to expose himself 
voluntarily, that is, as a man who 
was paid for the work he was doing, 
and to expose himself voluntarily to a 
known danger, the danger being that 
he is to work in a tunnel near to a 
curve where trains are passing every six 
minutes, and therefore the risk. which 
he appears to take upon himself is not 
always being prepared to get out of the 


way as each train comes. As to that I 
cannot help thinking, for his own safety, 
he would necessarily rely very much 
upon himself, and that placing himself 
voluntarily in that position, incurring 
that risk voluntarily, he cannot com- 
plain if the consequence is that in a 
particular case he is not prepared to get 
out of the way, and the train comes 
against him. One might apply the 
maxim, Volenti non fit injuria: he takes 
the risk upon himself, and there is 
no wrong if the consequence arises 
which is likely to arise upon his taking 
it. But my learned Brothers in this 
case see sufficient evidence to shew that 
by the conduct of the defendants, and 
I may say the improper conduct, the 
plaintiff was exposed to greater dangers 
than those which he took upon himself 
in the way I have mentioned: and if 
that be so, then it follows he has a 
right to complain. 


AmpuuETT, B, I agree in the jude- 
ment delivered by my Lord in this 
case, limiting it, as he has done in his 
judgment, to the particular circum- 
stances of the case, and laying down no 
general rule. 

Rule discharged. 


(1) 16 Q. B. 826; 20 L. J. (QB) 
327. 


(2) Law Rep. 1 C. P. 274; Law Rep. 
YAO) le, anille 

(3) Law Rep. 1 Q. B. 149. 

(4) 11 Ex, 832. 

(5) 18 C. B, (N.S.) 584; 34 L. J. 
(CARs: 

(6) Law Rep. 2 C. P. 631. 
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Paterson vy. Wallace (1); Bartonshill Coal Co. v. Reid (2); Holmes 
v. Clarke (3); Watling v. Oastler. (4)] 


Cur. adv. vult. 


1877. Feb. 14. Tue Court (Cockburn, C.J., Mellish and 
Baggallay, L.JJ., Mellor and Grove, JJ.), having differed in 
opinion, the following judgments were read by Baggallay, L.J.:— 

Cocxsurn, C.J. In this case, which was an action to recover 
damages for an injury sustained by the plaintiff from one of the 
defendants’ trains having struck him while at work on their 
premises, the jury found for the plaintiff with 3002. damages; 
but a rule was obtained, on leave reserved, to enter a verdict for 
the defendants, on the ground that the plaintiff having volun- 
tarily exposed himself to the danger, the defendants were not 
‘bound to adopt precautionary measures for his protection. 

The facts of the case were as follows:—The plaintiff was a 
workman in the employ of a contractor engaged by the defend- 
ants to execute certain work on a side wall on their line of rail- 
way in a dark tunnel. Trains were passing the spot every ten 
minutes, and the line being there on a curve, the workmen would 
not be aware of the approach of a train till it was within twenty 
or thirty yards of them. The space between the rail and the wall, 
on which the workmen had to stand while at work, was just suffi- 
cient to enable them to keep clear of a train when sensible of its 
approach. The place in question was wholly without light. No 
one was stationed to give notice of an approaching train. The 
speed of the trains was not slackened when arriving near where 
the men were at work, nor was any signal given by sounding the 
steam whistle. It is unnecessary to say that the service on which 
the plaintiff was thus employed was one of extreme danger. 
While he was reaching across the rail to find a tool he had laid 
down a train came upon him suddenly, and struck and seriously 
injured him, 

It appeared that on a previous occasion, when similar work was 
being done, a look-out man had been stationed to give warning of 
approaching trains, but this precaution had been discontinued. 


(1) 1 Macq. H. L. Cas. 748. (3) 7 H. & N. 9387; 31 L. J. (Ex.) 356. 
(2) 3 Macq. H. L. Cas. 266. (4) Law Rep. 6 Ex. 73. 
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Under these circumstances [ have no hesitation in saying that, 
morally speaking, great culpability attached to the defendants for 
having omitted to adopt any precautionary measures to lessen as 
much as possible the danger to which the plaintiff and his fellow- 
workmen were exposed. The jury have found that they were 
herein guilty of negligence, and, according to the recent decision 
of the House of Lords in Bridges v. North London Ry. Co. (1), 
the question of negligence, if there is any evidence to go to the 
jury, is for the jury and not for the Court. But in this case I 
am bound to say that, in my view, so far as the question of 
negligence was concerned, not only was there evidence to go to 
the jury, but the verdict was in this respect perfectly right. 
Whether, notwithstanding that the injury to the plaintiff was 
caused by the negligence of the defendants, the latter are in point 
of law liable is a different question, and one on which I have had 
considerable difficulty in making up my mind. 

If the plaintiff, in doing the work on the railway, is to be looked 
upon as the servant of the company, the decision of the Court of 
Exchequer in his favour cannot, as it seems to me, be upheld. It 
could not be said that any deception was practised on the plaintiff 
as to the degree of danger to which he would be exposed. He 
must be taken to have been aware of the nature and character 
of the work and its attendant risks when he entered into the 
employ of the contractor for the job in question, or at all events 
he must have become fully aware of it as soon as he began to 
work. If he had been misled in supposing that precautionary 
measures such as the dangerous nature of the service rendered 
reasonably necessary would be taken, he had a right to throw up 
his engagement and to decline to go on with the work; and suck 
would have been his proper course. But with a full knowledge 
of the danger, he continued in the employment, and had been 
working in the tunnel for a fortnight when the accident happened. 
A man who enters on a necessarily dangerous employment with 
his eyes open takes it with its accompanying risks. On the 
other hand, if the danger is concealed from him and an acci- 
dent happens before he becomes aware of it, or if he is led to 
expect, or may reasonably expect, that proper precautions will 

(1) Law Rep. 7 H, L. 218. 
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be adopted by the employer to prevent or lessen the danger, and 
from the want of such precautions an accident happens to him 
before he has become aware of their absence, he may hold the 
employer liable. If he becomes aware of the danger which has 
been concealed from him, and which he had not the means of 
becoming acquainted with before he entered on the employment, 
or of the want of the necessary means to prevent mischief, his 
proper course is to quit the employment. If he continues in it, 
he is in the same position as though he had accepted it with a 
full knowledge of its danger in the first instance, and must be 
taken to waive his right to call upon the employer to do what is 
necessary for his protection, or in the alternative to quit the 
service. If he continues to take the benefit of the employment, 
he must take it subject to its disadvantages. He cannot put on 
the employer terms to which he has now full notice that the em- 
ployer never intended to bind himself. It is competent to an 
employer, at least so far as civil consequences are concerned, to 
invite persons to work for him under circumstances of danger 
caused or aggravated by want of due precautions on the part of 
the employer. If a man chooses to accept the employment, or to 
continue in it with a knowledge of the danger, he must abide the 
consequences, so far as any claim to compensation against the 
employer is concerned. Morally speaking, those who employ men 
on dangerous work without doing all in their power to obviate the 
danger are highly reprehensible, as I certainly think the company 
were in the present instance. The workman who depends on his 
employment for the bread of himself and his family is thus 
tempted to incur risks to which, as a matter of humanity, he 
ought not to be exposed. But looking at the matter in a legal 
point of view, if a man, for the sake of the employment, takes it 
or continues in it with a knowledge of its risks, he must trust to 
himself to keep clear of injury. 

But it may be said the plaintiff was not in the service of the 
defendants at all. He was on their premises not only on lawful 
business, but it may be said by their invitation, as he was working 
under a contractor employed by them to do the work in question. 
He sustained the injury complained of through what the jury 
have found to have been negligence on the part of the company, 
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he is therefore entitled todamages. But this reasoning appears to 
me to be fallacious. That which would bé negligence in a com- 
pany, with reference to the state of their premises or the manner 
of conducting their business, so as to give a right to compensation 
for an injury resulting therefrom to a stranger lawfully resorting 
to their premises in ignorance of the existence of the danger, will 
give no such right to one, who being aware of the danger, volun- 
tarily encounters it, and fails to take the extra care necessary for 
avoiding it. The same observation arises as before: with full 
knowledge of the manner in which the traffic was carried on, and 
of the danger attendant on it, the plaintiff thought proper to 
remain in the employment. No doubt he thought that by the 
exercise of extra vigilance and care on his part the danger might 
be avoided. By a want of particular care in depositing one of his 
tools he exposed himself to the danger, and unfortunately suffered 
from it. He cannot, I think, make the company liable for injury 
arising from danger to which he voluntarily exposed himself. The 
contractor, the immediate employer of the plaintiff, undertook to 
execute work which he knew would be attended with danger 
in the circumstances under which it was to be executed. The 
plaintiff as his servant did the same, They are in a very different 
position from that in which they would have stood had they 
been at work on the defendants’ premises in ignorance of the 
danger. 

The conclusion, therefore, at which I have arrived, I must say 
with much regret, as I think the conduct of the defendants open 
to great reprehension, is that the judgment of the Court of 
Exchequer is wrong and must be reversed. 


ME.LIsuH, L.J. The course which the argument in this case 
has taken makes it desirable to consider, in the first place, whether 
railway companies are under any obligation to take reasonable 
care that the servants of contractors, who are brought on the line 
for the purpose of repairing the works of the railway, do not suffer 
personal injury from the passing trains. In the Court below it 
seems to have been taken for granted that railway companies were 
under such an obligation, but it is now contended that they are 
under no such obligation, and that the servant of the contractor, 
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if he does not like to incur the risk of being run over, must throw 
up his employment with his master, and that however great may 
be the risk to which he is exposed, and however great may be the 
negligence of the arrangements of the railway company with 
respect to the running of their trains, he has no action against 
the railway company for any injury he may suffer. Now there 
can be no doubt that by the law of this country every person who 
carries on a dangerous trade is bound to take reasonable care that 
no other person (not being his own servant) suffers a personal 
injury from the manner in which his trade is carried on. No one 
has a right to carry on his trade in such a manner as is likely to 
cause personal injury to others. This liability is not founded on 
contract. It may be modified or taken away by contract, but it is 
founded on the right which is inherent in every one, not to be 
subject to personal injury from the wrongful or careless act of 
another. In the case of a servant who enters into the service of a 
master who carries on a dangerous trade, the right of the servant 
to be protected in his person is largely modified by the contract 
between master and servant. The servant is considered to con- 
tract that he will run all the ordinary risks arising from the nature 
of his master’s business and from the regulations under which it 
is carried on, and all risks arising from the negligence of his co- 
servants ; but the servant of the contractor enters into no such 
contract with the railway company, because he enters into no 
contract with the railway company at all, and his contract with 
his own master is res inter alios acta, and in my opinion is alto- 
gether immaterial. I am unable to discover any principle by 
which railway companies are freed from the liability of taking 
reasonable care that the servants of contractors are not injured by 
the passing trains. I think the company is entitled to assume 
that contractors’ labourers who are brought on their line to do 
repairs are persons who have reasonable nerve and reasonable 
skill in avoiding danger; but if the company’s arrangements are 
such that persons whoa have as much nerve and as much skill in 
avoiding danger as it can be expected contractors’ labourers would 
have are nevertheless exposed to an undue risk of personal injury, 
I think that the company are liable for any personal injury they 
may in consequence suffer. The work which the plaintiff in this 
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case was employed to do was not in itself dangerous at all. It 
was disagreeable work, because it was to bé performed in a dark 
and dirty tunnel; but the danger to which the plaintiff was ex- 
posed arose entirely from the act of the company in running their 
trains, and it is because the danger arose from the act of the com- 
pany, that the company were the persons upon whom the duty 
lay to see that the trains were run in such a manner and with 
such precautions that the servants of the contractors, who were 
working in the tunnel with the leave and for the benefit of the 
company, were exposed to no undue risk. 

This being, in my opinion, the nature of the liability of the 
company, I have next to consider whether there was any evidence 
that the plaintiff, on the occasion in question, was, through the 
negligent arrangements of the company, exposed to a greater risk 
of personal injury than he ought to have been, and I agree with 
the Court below there was such evidence. The question I have to 
decide is not whether I myself, if I had been on the jury, should 
have found that the company’s arrangements were negligent, but 
whether there was evidence from which a jury might reasonably 
so find. This question mainly depends upon the degree of skill 
and nerve in avoiding passing trains which may reasonably be 
expected from a bricklayer’s labourer in a dark tunnel. This is 
obviously a question of fact, on which it is utterly impossible to 
lay down any rule of law. ‘The jury, under the direction of the 
judge, have found that under all the circumstances of the case, 
the darkness of the tunnel, there being a curve at the place the 
plaintiff was working so that an approaching train could not be 
seen, the noise of the work and of trains passing on the other side 
making it difficult to hear an approaching train, the plaintiff was 
not sufficiently protected from the risk of personal injury. The 
jury have also expressed an opinion that the proper precaution to 
have been taken was for the company to have placed a man to warn 
the workmen when a train was coming. I am quite unable to say 
whether this would have been a proper or a sufficient precaution, 
but I cannot hold that the conclusions to which the jury have come 
on pure questions of fact, on which it seems to me some men 
might reasonably come to one conclusion and some to another, 
were so wrong that the Court is entitled to enter a verdict for 
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the defendants on the ground that there was no evidence to go 
to the jury. : 

It was argued, however, strongly on the part of the defendants, 
that as the plaintiff had been working in the tunnel for a fort- 
night, though not at the spot at which he was working when the 
-accident happened, and knew that the company were running 
their trains as usual without taking any precautions for the pro- 
tection of the workmen in the tunnel, he must be taken to have 
assented to the trains being so run, and on that account cannot 
recover. This, as I understand, is the objection which made Baron 
‘Cleasby doubt in the Court below whether the rule should not be 
made absolute to enter a verdict for the defendants. Now this 
defence in substance amounts to a defence of leave and licence, 
and it is possible that, though the plaintiff has not bound himself 
by any contract with the defendants to take upon himself all risk 
arising from the passing trains, yet he may have licensed the 
defendants to run their trains as usual without taking any pre- 
cautions to protect him, and it is necessary to consider whether it 
was proved that he did so. 

Is it, then, a necessary inference in point of law from the fact of 
the plaintiff having worked in the tunnel for a fortnight without 
making any objection, and without abandoning his service with 
his master, that he consented to the company’s running their 
trains as usual without taking any precautions for the safety of the 
workmen in the tunnel? In my opinion it is not. In the first 
place it is by no means certain that the plaintiff, an ordinary 
bricklayer’s labourer, understood at all what the extent of the 
risk was which he was running, or what the precautions were 
which were reasonably necessary. In the next place, assuming 
that he did understand what the risk was which he was running, 
and that he knew that the workmen in the tunnel were not 
reasonably protected, it seems to me it would be extremely unjust 
to hold that he was obliged either at once to quit his master’s 
employment or else to lose his right of action against the railway 
company for negligently running over him. I think he is en- 
titled to say, “I know I was running great risk, and did not like 
it at all, but I could not afford to give up my good place from which 
I get my livelihood, and I supposed that if I was injured by their 
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carelessness I should have an-action against the company, and that 


if I was killed my wife and children would have their action also.” 


Suppose this case: a man is employed by a contractor for cleansing 
the street, to scrape a particular street, and for the space of a 
fortnight he has the opportunity of observing that a particular 
hansom cabman drives his cab with extremely little regard for the 
safety of the men who scrape the streets. At the end of a 
fortnight the man who scrapes the streets is negligently run over 
by the cabman. An action is brought in the county court, and 
the cabman says in his defence: “You know my style of driving, 
you had seen me drive for a fortnight, I was only driving in my 
usual style.” “Yes, but your usual style of driving is a very 
negligent style, and my having seen you drive for a fortnight has 
nothing to do with it.” It will not be disputed the scraper of the 
streets in the case I have supposed is entitled to maintain his 
action, and in my opinion his case does not differ from the case 
we have to determine, there being no contract between the 
defendants and the plaintiff any more than between the cabman 
and the scraper of the streets. On the whole, I am of opinion 
that the judgment of the Court below ought to be affirmed. 


BaGGaay, J.A. I agree with Lord Justice Mellish in thinking 
that the judgment of the Court below should be affirmed. 

In the view which I take of the case the plaintiff cannot be 
regarded as a servant of the company; he was the servant of the 
contractor ; and at the time when the accident occurred he was 
upon the premises of the company in the course of fulfilling, on 
behalf of his employer, a contract in which his employer and the 
company were jointly interested: he was there upon lawful busi- 
ness, and not upon bare permission. If this be the true view of 
the case, it appears to me that it cannot be distinguished, in 
principle, from that of Indermaur v. Dames (1), and that there 
was a duty imposed by law on the company either to avert the 
danger or to give the plaintiff reasonable notice of it, so that he 
might protect himself. 

Was there then, in fact, neglect on the part of the company in 
either of these respects? I fully assent to the view that the 


(1) Law Rep. 1 C. P. 274; Law Rep. 2 C. P. 311. 
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company had a right to expect that the contractor’s labourers 
would be men possessed of a reasonable amount of skill in the 
performance of their duties, of knowledge of the ordinary risks 
to which their employment exposes them, and of prudence in 
avoiding the dangers to which they were subjected ; but the cir- 
cumstances of the present case were very peculiar; the accident 
which occurred to the plaintiff was not occasioned by the work 
upon which he was engaged, as by the falling of any portion of 
the brickwork, or the giving way of a scaffold, but by the com- 
pany running their trains at the time when that work was going 
on; the real question is whether the company’s train was run in 
such a manner, and with such precautions, that the plaintiff was 
not exposed to any undue risk ; and this was essentially a question 
for the jury. As has been stated by the Lord Justice, it is im- 
possible to lay down any general rule of law applicable to cases of 
this description; each must depend upon its own circumstances. 
The jury found a verdict for the plaintiff; the learned judge by 
whom the case was tried was not dissatisfied with that verdict, 
and the Court of Exchequer have concurred in it. So far as I 
am competent to form an opinion from the materials before us, I 
agree with the jury in thinking that reasonable precautions were 
not taken by the company for the protection of the plaintiff. 
Whether the jury were right or not in the opinion which they 
expressed as to what would have been a sufficient precaution, it is 
immaterial to consider. 

It was contended on the part of the company that they were 
under no obligation to adopt measures for the protection of the 
servants of a contractor against the careless or negligent acts of 
their own servants; that the plaintiff, and other persons similarly 
situated, must enter upon such employment at their own risk, 
and that unless they were willing to do so they should refuse to 
be so employed. If this is the true state of the law the company 
would probably be entitled to have the judgment of the Court 
below reversed ; but I cannot adopt this view, concurring as I do 
most entirely in the reasons assigned by Willes, J., in delivering 
the judgment of the Court in the case of Indermaur v. Dames (1), 
to which I have already alluded. 

(1) Law Rep. 1 C. P. 274; Law Rep. 2 C. P. 311. 
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Mettor, J. I am of opinion that the judgment of the Court 
of Exchequer must be reversed. . 

The defendants can only be made liable on the proof of some 
negligent conduct on their part which occasioned the accident by 
which the plaintiff was injured, and I can discover none. 

The Lord Chief Baron in his judgment suggests, and it is upon 
this matter alone that he relies as the foundation of the liability 
of the defendants, that it was reasonable for the jury to hold that 
there was an obligation and duty imposed upon,the company, in 
this case for the preservation of human life, to have stationed a 
man at the bend of the curve who would have been enabled, on 
the approach of the train, to have warned the workman, and 
enabled him to escape danger. Whether any such precaution, 
even were it possible, would have been of any practical value 
may be doubtful, considering the number of trains passing in the 
tunnel, but, if it were, I can see no ground for inferring such an 
obligation and duty to have existed under the circumstances on 
the part of the company. Whether it might have been a prudent 
thing for the contractor to have stipulated for additional precau- 
tions, when he undertook the repair of the tunnel, is quite a 
different question, but I can see no implied obligation on the part 
of the company, at their expense, to employ such a person, as the 
Lord Chief Baron referred to. No such person was, in any sense, 
necessary for the proper and ordinary working of the defendants’ 
trains, or conducting their business, and it is not suggested that 
there was anything done by the company or omitted by the com- 
pany, in the mode of working their trains or carrying on their 
business, of an unusual character, or in any respect differing from 
the course of working which they had used during the period of 
the plaintiff's employment, and it seems to me that in principle, 
so far as the liability of the defendants is concerned, the case does 
not differ from that of Ellis vy. Great Western Ry. Co. (1) It is 
now completely settled that a master is not liable to one servant 
for the consequences resulting from the negligence of a fellow- 
servant in the course of the same employment, on the ground 
that the servant undertakes as between himself and his master the 
natural risks and perils incident to the performance of his duty, 

(1) Law Rep. 9 C. P. 551, 
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and the presumption is that such risks are considered in the 
wages: Morgan vy. Vale of Neath Ry. Co. (1) - When, therefore, 
the contractor in this case undertook to perform the work in ques- 
tion, and in the performance of which the plaintiff was engaged 
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character and nature of the work was duly considered and included 
in the price paid for it; and if the plaintiff thought that there was 
danger of an unusual character in the nature of the work, he ought 
either to have stipulated with his master or the company to provide 
some additional means or precautions against such possible danger, 
or, as he was better able to judge than they whether the work 
could safely be performed without additional precautions, he ought 
to have refused the task unless they were provided. 

Now, whether the master has done anything which may make 
him liable as between himself and the plaintiff we are not con- 
cerned to decide. Priestly v. Fowler (2), which is a leading case 
on the subject, has a strong bearing upon this state of things, and 
throws light upon the principle upon which this case may be 
decided. In that case it was said by Lord Abinger, in delivering 
the judgment of the Court, “The mere relation of master and 
servant can never imply an obligation on the part of the master 
to take more care of the servant than he may reasonably be 
expected to do of himself. He is, no doubt, bound to provide for 
the safety of the servant in the course of his employment to the 
best of his judgment, information, and belief. The servant is not 
bound to risk his safety in the service of his master, and may, if 
he thinks fit, decline any service in which he reasonably apprehends 
danger to himself, and in most cases in which danger may be 
incurred, if not in all, he is just as likely to be acquainted with 
the probability and extent of it as his master.” 

In the present case the plaintiff had probably the same oppor- 
tunity of judging of the possible danger as his master had, and 
might have declined the work, and refused to undertake it, with- 
out additional precautions being taken or means provided by his 
master, but, as it appears to me, that was a matter affecting his 
relation with his master, and not in any way affecting the duty of 
the company. 

(1) Law Rep. 1 Q. B, 149. (2) 3M. & W.1. 
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1877 I think that the company can in no respect be said to be guilty 
Woonrery Of negligence. They conducted the business in the ordinary way, 
Lb and the accident did not occur through any misconduct or mis- 


MerRo- ; as 
POLITAN management on their part. I think that the plaintiff, who must be 


Seen presumed to know the ordinary traffic of the company, and the 


limited space within which he had to work, came within the maxim, 
Volenti non fit injuria, and has, at all events, no remedy against 
the defendants. 


BaaGauuay, J.A. Mr. Justice Grove has not written a separate 
judgment, but he agrees in that of Mr. Justice Mellor, and, as the 
majority of the Court are in favour of the appellants, the form of 
the judgment will be to enter the verdict for the defendants. 


Judgment to enter the verdict for the defendants. 


Solicitor for plaintiff: D. Aston. 
Solicitors for defendants: Buchells. 


June 30. [IN THE COURT OF APPEAL. ] 


THE ATTORNEY GENERAL v. CHARLTON anv Oruers. 


Succession Duty—Predecessor—General Power of Appointment— Succession 
Duty Act, 1853 (16 & 17 Vict. c. 51), ss. 2, 4. 


S., tenant for life in possession, and W., his eldest son, tenant in tail in re- 
mainder, of certain estates, by deed of the 22nd of March, 1854, barred the entail, 
and settled the estates to such uses as they should jointly appoint. By deed of 
the 23rd of March, 1854, they jointly appointed the estates (in the event which 
happened) to such uses as they should jointly appoint, and in default, to the 
use that W. should, during the joint'lives of himself and S., receive a yearly 
rent-charge, and subject thereto to 8, for life, with remainder to W. for life, with 
remainder to the first and other sons of W. in tail male, with remainder to such 
uses as 8. and his second son, T’., should jointly appoint, and in default of appoint- 
ment to T. for life, with remainders over. W. died in 1864, without issue, and 
without the joint power of S. and W. having been exercised. In 1866 S. and ‘I’, 
by deed appointed the estates (subject to S.’s life estate, and in the events which 
happened) to the use that, after the decease of S., A., his wife, should, if she 
should survive him, receive during her life a yearly rent-charge, and, subject 
thereto, that the estates should go to the use of D., the daughter of T., during 
so much of a certain period as she should live. S. died in 1873, leaving A. 
surviving him; and D. came into possession of the estates :— 

Held, by Cockburn, C.J., James and Brett, L.JJ. (Bramwell, L.J., dissenting), 


NAONL, Aus EXCHEQUER DIVISION. 


reversing the decision of the Exchequer Division, that, solely, on the authority of 


Attorney General v. Floyer (9 H. L. C. 477; 81 L. J. (Ex.) 404), the case fell - 


within s. 2 of the Succession Duty Act, 1853, and that A. and D. took their 
annuity and life interest respectively, as successions derived from W.as the donor 
of the power, and that the duties payable in respect of their successions were to 
be calculated on their respective lives, according to their respective relationship 
to W. 

Lord Braybrooke v. Attorney General (9 H. L. ©. 150; 31 L. J. (Ex.) 177), 
Attorney General v. Floyer (9 H. L. C. 477; 31 L. J. (Ex.) 404), and Attorney 
General v. Smythe (9 H. L. C. 497; 31 L. J. (Ex.) 404), discussed. 


INFORMATION, claiming succession duty, stating the following 
facts :—St. John Charlton, being tenant for life in possession, and 
William Charlton, -his eldest son, being tenant in tail in re- 
mainder, of certain estates, by a deed of the 22nd of March, 1854, 
barred the entail, and resettled the estates to such uses as St. John 
Charlton and William Charlton should jointly appoint, and in 
default of appointment, to the use of St. John Charlton for life, 
with remainder to William Charlton in tail male. By deed of the 
23rd of March, 1854, St. John Charlton and William Charlton, in 
exercise of the above joint power, appointed the estates to such 
uses as they should jointly appoint, and, in default, to the use that 
William Charlton should during the joint lives of himself and St. 
John Charlton receive a yearly rent-charge of 800/., and subject 
thereto to St. John Charlton for life, with remainder to William 
Charlton for life, with remainder to the first and other sons of 
William Charlton in tail male, with remainder to such uses as St. 
John Charlton and Thomas Charlton (St. John Charlton’s second 
son, who afterwards assumed the name of Meyrick), should jointly 
appoint, and in default to Thomas Charlton for life, with re- 
mainder to his first and other sons in tail male, with remainders 
over. 

William Charlton died in 1864, during his father’s lifetime, 
without issue, and without the joint power of appointment vested 
in him and his father, by the deed of the 23rd of March, 1854, 
having been exercised. 

By an indenture of the 16th of February, 1866, St. John 
Charlton and Thomas Meyrick appointed the estates, subject to 
the life estate of St. John Charlton, to the use that after the death 
of St. John Charlton, Anne Charlton (his wife) should, if she sur- 
vived him, receive a yearly rent-charge of 1700/., and, subject 
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thereto, and in the events which happened, that the estates should 
go to the use of Dora, the daughter of Thotmas Meyrick, during so 
much of a certain period as she should live. 

St. John Charlton died on the 23rd of February, 1873, leaving 
his wife, Anne, surviving him ; and Dora Meyrick thereupon came 
into possession of the estates. 

The information prayed that it might be declared that Anne 
Charlton was liable to pay succession duty at the rate of 1 per 
cent. in respect of her rent-charge of 1700/., as a succession derived 
by her from William Charlton, her son, and that Dora Meyrick 
was liable to pay succession duty at the rate of 3 per cent. in 
respect of her life estate, as a succession derived by her from 
William Charlton, her uncle; but that, if the Court should be of 
opinion that the power of appointment, under which the above 
interests were limited, ought to be deemed a general power within 
the meaning of s. 4 of the Succession Duty Act, 1853, then that 
duty was payable at the rate of 2 per cent. in respect of the 
interests so appointed, as a joint succession derived by St. John 
Charlton and Thomas Meyrick, by reason of the exercise by them 
of such power. (1) 


The Exchequer Division (2) held, distinguishing the cases of 
Lord Braybrooke v. Attorney General (3), and Attorney General v. 
Floyer (4), that the Crown was only entitled to succession duties 
on the footing of St. John Charlton and Thomas Meyrick being 
the predecessors, and that consequently the duties payable were, 
I per cent. by Anne Charlton on a moiety of her rent-charge, as 
derived from her son, and 1 per cent. by Dora Meyrick on her life 
interest, either moiety being derived from her grandfather and 
father respectively. 

The Attorney General appealed. 


This appeal was part heard on the 19th and 20th of January, 
1877, when it was adjourned. It was re-argued on the 31st of 


(1) In this latter case the information claim was not pressed by the counsel 
further prayed for a second duty upon for the Crown in argument. 
the successions derived by Anne Charl- (2) 1 Ex. D. 204, 
ton and Dora Meyrick respectively upon (3) 9H. L.C.150; 381 L.J. (Ex.) 
the death of St. John Charlton, but the 177. 
(4) 9H. L.C. 477; 31 L. J. (Ex.) 404. 
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May and the Ist of June, 1877, the Court being differently 
constituted. 


May 31, June 1. Gorst, Q.0., and W. W. Karslake (Sir John 
Holker, A.G., with them), for the Crown. This case falls under s. 4 
of the Succession Duty Act (1), and upon the true construction 
of that section the interests of Anne Charlton and Dora Meyrick 
are liable respectively to a duty of 1 per cent. on one moiety and 
3 per cent. on the other moiety. By that section, where a person 
has a general power of appointment, taking effect upon the death 
of a person dying after the commencement of the Act, he shall, 
upon his exercising such power, be deemed to be entitled, at the 
date of such exercise, to the interests thereby appointed as a 
succession derived from the donor of the power. Here the power 
was a general power, which took effect, i.e., became exercisable 
(vide In re Lovelace (2) ) upon the death of William, the eldest son, 
which death occurred after the commencement of the Act. By 
virtue of s. 4, therefore, St. John, the father, and Thomas the 


(1) By s. 2 of the Succession Duty 
Act, 1853 6 & 17 Vict. c. 51), 
“Every past or future disposition of 
property, by reason whereof any person 
has or shall become beneficially entitled 
to any property or the income thereof 
upon the death of any person dying 
after the time appointed for the com- 
mencement of this Act, either imme- 
diately or after any interval, either 
certainly or contingently, and either 
originally or by way of substitutive 
limitation, and every devolution by law 
of any beneficial interest in property, or 
the income thereof, upon the death of 
any person dying after the time ap- 
pointed for the commencement of this 
Act, to any other person, in possession 
or expectancy, shall be deemed to have 
conferred or to confer on the person en- 
titled, by reason of any such disposition 
or devolution, a succession; and the 
term “successor” shall denote the per- 
gon so entitled ; and the term “ prede- 
cessor” shall denote the settlor, dis- 


poner, testator, obligator, ancestor, or 
other person from whom the interest of 
the successor is or shall be derived.” 

By s. 4: “Where any person shall 
have a general power of appointment, 
under any disposition of property, tak- 
ing effect upon the death of any person 
dying after the time appointed for the 
commencement of this Act, over pro- 
perty, he shall, in the event of his 
making any appointment thereunder, 
be deemed to be entitled, at the time of 
his exercising such power, to the pro- 
perty or interest thereby appointed 
as a succession derived from the donor 
of the power; and where any person 
shall have a limited power of appoint- 
ment, under a disposition taking effect, 
upon any such death, over property, 
any person taking any property by the 
exercise of such power shall be deemed 
to take the same as a succession derived 
from the person creating the power as 
predecessor.” 

(2) 4 De G. & J. at p. 351. 
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second son, the donees of the, power, upon their exercising the 
power, became, at the date of such exercise, namely, in 1866, 
entitled to the interests thereby appointed, namely, the annuity 
of Anne and the life interest of Dora expectant on the death of 
St. John, as a succession derived from the donor of the power. 
Tt will be observed that though s.4 says that the person exer- 
cising a general power is to be deemed to have had a succes- 
sion, it does not say who is to pay the duty upon it, or when. At 
this point three questions arise:—1l. At what rate is the duty 
payable upon the successions of St. John and Thomas? 2. When 
is it payable? 3. By whom? The answer to the first question 
depends upon this, Who was the donor of the power? ‘That is 
determined by the authority of Lord Braybrooke v. Attorney 
General (1), and Attorney General v. Floyer (2), which cases go to 
shew that William the tenant in tail was the sole donor, for the 
power was created wholly out of the estate tail, and not at all at 
the expense of the life estate of the father. Therefore, upon the 
exercise of the power by St. John and Thomas in 1866 a duty 
became due, at that date, at the rate of 1 per cent. on a moiety of 
Anne’s annuity and on a moiety of Dora’s life interest respectively, 
as a succession derived by St. John from his son William, and at 
the rate of 3 per cent. on the other moieties of the annuity and. 
life interest respectively as a succession derived by Thomas from 
his brother. Next, when did such duty become payable? <A dis- 
tinction is here to be drawn between the time at which the duty 
becomes due, and the time at which it becomes payable. The 
duty no ‘doubt became due, ie. a liability to duty attached to the 
property in 1866 at the date of the exercise of the power, under 
s. 4, but it did not become payable until the time pointed out by 
s. 20, by which section the duty is to be paid “at the time when 
the successor, or any person in his right, shall become entitled in 
possession to his succession.” In this case that did not happen 
till 1878, when St. John the father died. The duty then became 
payable in 1873. But by whom was it payable? The answer is 
given by the same section, s. 20. The duty is to be paid by the 
“ successor or any person in his right,” that is to say, in the case 


(1) 9H. L. C.150; 31 L. J.,(Ex.) (2) 9H. L.C. 477; 81L.J. Cx.) 
Wane 404, 
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of a succession arising upon the exercise of a general power, the 


successor is to pay if he appoints to himself, but if he appoints 
to third persons, then those third persons are to pay, here Anne 
and Dora. This argument is, however, no doubt open to the 
objection that it points to a double duty being payable, viz. the 
duty above mentioned upon the fictitious succession of St. John 
and Thomas, and a second duty upon the actual succession of 
Anne and Dora on the death of St. John; and the Court would 
naturally be averse to allowing a claim of double duty. But 
the difficulty may be got over by praying in aid the latter half 
of s. 15: “ Where any_succession shall, before the successor shall 
become entitled thereto in possession, have become vested by any 
title not conferring a new succession, then the duty shall be paid 
as if no such derivative title had been created.” But what is the 
meaning of the words “not conferring a new succession?” They 
must mean “ not involving a new death.” Now here there was no 
new death involved in the appointment, for the subject of the 
appointment was itself a reversion; Anne and Dora, therefore, 
took their respective interests “by a title not conferring a new 
succession.” By virtue, then, of that 15th section, they will only 
have to pay duty upon the succession of St. John and Thomas. 

But upon the argument for the Crown upon this point it must 
be admitted that the case of Atiorney General vy. Upton (1) is ad- 
verse. There a testator devised an estate to his wife, remainder 
to such uses as she should appoint. The wife exercised the power 
in favour of the testator’s nephew. Now if the argument on 
s. 15 is right, no duty would have been payable by the nephew at 
all, for, first, he was not liable, as standing in the widow’s shoes, 
to any duty in respect of her succession under s. 4 upon the exer- 
cise by her of the general power of appointment, for the donor of 
the power was her husband, and no duty is payable on the succes- 
sion of a wife to her husband; and secondly, he would not have 
been liable to pay duty as on his own succession, for he took the 
property “by a title not conferring a new succession,” the subject 
of the power being a reversion. The Court, however, there held 
that duty was payable. But the answer is that the attention of 
the Court was not directed to s. 15 at all. 

(1) Law Rep. 1 Ex. 224. 
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If however, the case does net come under s. 4, but under s. 2, 
the duty will be payable at a different rate, for, though the prede- 
cessor remains the same, the successors are different. The prede- 
cessor is by s. 2 the settlor, who, on the authority of the cases in 
the House of Lords above referred to, is William, the donor of the 
power. The successors are the persons “beneficially entitled,” 
Anne and Dora. The rate, then, at which duty would be payable 
by them under s. 2 would be 1 per cent. cn the annuity of Anne 
as a succession derived from her son, and 3 per cent. on the life 
estate of Dora as a succession derived from her uncle. 

Fox Bristowe, Q.C., and G. Law (Spencer Butler with them), for 


the defendants. If this case can be brought under s. 2, then the 


Court need not go further to fulfil the requirements of the Act. 
And upon the defendants’ construction of that section the pre- 
decessors are St. John and Thomas, and therefore the duty pay- 
able by Anne will be 1 per cent. on a moiety of her annuity as 
derived from her son, and nothing on the other moiety as derived 
from her husband, and the duty payable by Dora will be 1 per 
cent. on the whole of her interest as derived from lineal ascend- 
ants. The claim of duty is referrable to the person or persons 
from whom the bounty is immediately derived. For take the 
case of a purchase, with a power of appointment given by the 
conveyance; on that power being subsequently executed by the 
purchaser in favour of his son, would the son have to pay 10 per 
cent. succession duty as successor to the vendor, the creator of the 
power? Surely not—but if not, why not? Because it is from 
the fathér and not the vendor that the son derives the bounty. 
From whom was the bounty in the present case derived? From 
St. John and Thomas, the donees of the power, for they were the 


absolute owners of the estate after the death of William. They 


then were the predecessors. And the cases of Lord Braybrooke y. 
Attorney General (1) and Attorney General vy. Floyer (2) are not 
opposed to this contention, for those cases are distinguishable in 
this material particular, that there the persons who executed the 
powers were also the persons who created them. All that those 
cases decide is, as was suggested by Lord Justice Mellish on the 


(1) 9H. 1.0, 150; 31L.J. (Ex) (2) 9B. L.0. 477; 31 LJ. x.) 
177. 404, 
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first hearing of this appeal in January last (1), that where the 
father, tenant for life, and the son, tenant in tail, join in barring 
the entail, and resettle the estate to the father for life, remainder 
to such uses as they shall jointly appoint, and subsequently 
execute the power, the deed creating the power and the deed 
executing it are to be treated as one and the same deed, in which 
case their joint effect amounts merely to a disposition by the 
tenant in tail. The use of two deeds instead of one is a mere 
conveyancing operation, to enable the son more conveniently to 
dispose of his interest. The bounty which in such case the 
appointee receives is derived wholly from the tenant in tail; he 
therefore is to be regarded as the person making the disposition. 
The cases of Attorney General v. Floyer (2) and Attorney General 
vy. Braybrooke (3) turned not upon s. 2, but on s. 12, the House 
of Lords treating the son (who before was tenant in tail), on his 
coming into possession, as a person “taking a succession under 
a disposition made by himself.” Here, however, the case is very 
different—here the two deeds are not to be treated as one—for 
the tenant in tail does not, as there, give the power to the father 
and himself, but to the father and the second son, who, being 
third persons, may be treated as being in the same position as 
purchasers for value. Nor can any distinction be taken that that 
which was given to them was only a general power and not the 
fee. ‘They are given what is practically the absolute interest in 
the property, an interest which they could sell in the market, for 
there is no implied trust that the donees should exercise the 
power in favour of the donor’s wishes. St. John and Thomas, 
therefore, being the absolute owners of the estate, are the persons 
from whom the bounty was derived, and are, consequently, to be 
regarded as the predecessors. The distinction between the House 
of Lord’s cases and the present may be shortly stated thus: where 
the tenant in tail, donor of the power, is also the sole donee or 
one of the donees of the power, the creation of the power is to be 
disregarded, as a mere piece of conveyancing machinery, and he 


(1) The case was originally part (2) 9H. L. 0.477; 31 L. J. (Ex.) 
heard at the Hilary Sittings, when the 404. 
late Lord Justice Mellish was a member @) 9 H.T. CC. 1505" sl LJ.” (ix. 
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is to be treated as sole predecessor; but where he is not one of 
the donees, then the donees, the power being a general power, 
become a fresh stock of descent, and they are to be regarded as 
the predecessors, not the tenant in tail: Attorney General v. 
Upton. (1) If, however, this case falls under s. 4, then it is 
governed by Upton’s Case (1), for here, as there, the donor and 
donees of the power are distinct persons. As regards the rate 
at which the duty would in such case be payable, the effect would 
be the same as if it fell under s. 2. 
Gorst, Q.C., in reply. 
Cur. adv. vult. 


June 380. The following judgments were delivered :— 


BramMweEtt, L.J. I think that this case should be governed by 
s. 4; that Thomas Meyrick is liable to a duty on the property he 
with his father appointed, to be calculated on his life at the time 
of his father’s death; that Mrs. Charlton is liable to no duty, at 
least not to the Crown; and that Dora Meyrick is lable to no 
duty, except as being in possession of the estate. 

In considering questions under this statute, it must be remem- 
bered that the substance of the thing is to be looked at, and not 
our technical modes of transferring property. It must also be 
remembered that we are to look to see from whose bounty the 
succession is derived, the legislature intending that the duty 
should be varied according to the nearness in relationship, thinking, 
no doubt, that the more remote the relationship the less is the 
right to expect a benefit, and consequently the less the hardship 
in paying for it. Sects. 2 and 4 must be read together. They 
may be described thus: Sect. 4 deals with powers general and 
limited. Sect. 2 with other modes of transfer, including devo- 
lution, Whether s. 2 would have included transfers by powers if 
s. 4 had not existed, it is not necessary to determine, but it is 
obvious that the words of s. 2 are not words such as would be 
used in speaking of powers. “ Every disposition of property by 
reason whereof any person shall become beneficially entitled to 
any property upon the death of any person,” are the words in 
relation to this matter. Now, it is not necessary to say whether 


(1) Law Rep. 4 Ex, 224. 
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mission to the Master of the Rolls (1), I should have thought not. arrornry 


I should think they meant beneficially as distinguished from 
merely “legally,” not only because that is the ordinary meaning of 
those words, but because provision is afterwards made for the con- 
sequences of estates becoming estates in possession which were not 
so at first: and see per Lord Wensleydale in Lord Braybrooke’s 
Case. (2) But whatever is the meaning of those words, it seems 
clear that a person haying a limited power of appointment other- 
wise than to himself cannot in any sense be said to be beneficially 
entitled to the property he can appoint. Indeed it may happen 
that owing to ulterior limitations for default of appointment his 
interest may be not to exercise the power. 

Limited powers seem, therefore, clearly not within the words of 
this section, besides being provided for by s. 4. Then why should 
general powers be? The words of s. 2 are not apt and appropriate 
words. 

A man, having a general power of appointment, and appointing 
to himself and a vendee, is not accurately described by calling 
him a person “ beneficially entitled to property immediately or 
after any interval, certainly or contingently,” for this obvious 
reason, among others, that he may not choose to exercise the 
power. I do not forget my own argument, that we must look to 
the substance of the matter; and it may be that if s. 4 were not 
there, rather than that estates created under a power of appoint- 
ment, general or limited, and the donees of such powers should 
escape, they should be held to be included in s. 2. Buts. 4 is 
there, and its words are plain: “ Where any person shall have a 
general power of appointment, under any disposition of property, 
taking effect upon the death of any person, over property, he shall, 
in the event of his making any appointment thereunder, be 
deemed to be entitled at the time of his exercising such power to 
the property or interest thereby appointed, as a succession derived 
from the donor of the power.” The words of this clause are plain, 
and, to my mind, the reasons. A general power of appointment 
is the same as a gift or devise to the extent of the power. A gift 


(1) See Fryer v. Morland, 3 Ch, D. CD) © 2s dhe (Ob alex Gil Ia die (GBp<9) 
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or devise in fee is not distinguishable in substance from a power 


Arroaney to appoint in fee. The mere gift or devise of the power before its 
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exercise does not create a succession, because it may never be 
exercised, or when exercised may be exercised over part of the 


Bramwell, L.J. estates only, or for a limited interest. Some confusion arises in 


this case from Mrs. Charlton and Miss Meyrick being relations of 
the donees of the power, and being gratuitous appointees. But 
the case is the same as though the appointee had been a stranger 
who had given 500,000/. for the estate. Suppose the father and 
Mr. Meyrick had had an estate in fee in reversion, instead of this 
power of appointment, they would undoubtedly have had a succes- 
sion. Then suppose they had had a power of appointment, and for 
default of appointment an estate in fee, they would undoubtedly 
have had a succession. Suppose they sold the estate, but con- 
veyed by the exercise of their power, would they have lost their 
succession ? or pay a different duty to what they would if they 
conveyed by an exercise of the power? ‘Then suppose, as is the 
case, that they have only a power, is there any difference in results, 
when there is none in substance but only in words? An estate 
devised or granted does not vest unless the devisee or grantee 
chooses to take it; so a power does not create a succession till the 
donee chooses to execute it. This case is within the very words 
of the section; the father and Mr. Meyrick had a general power 
of appointment, under a disposition of property, taking effect on 
the death of the elder son, over property, and they have made an 
appointment under the power. ‘To what case does s. 4 apply if 
not to this? Mr. Bristowe could give no answer to that question. 
No injustice is done by this construction, Mr. Meyrick ought to 
pay a duty; he with his father has in substance had a succession 
on his brother’s death. He and his father have given the property 
away; but suppose they had sold it? What is the difference 
between what has happened and what would have happened if 
instead of a general power of appointment his father and he had 
had an estate in fee, and had disposed of it as they have disposed 
of their power? Whatever question his father’s death may give 
rise to, would equally arise if they had had an estate in fee. 
Whatever question may be made owing to Mrs. Charlton and 
Dora Meyrick being gratuitous appointees, might be made if Dora 
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Meyrick had been a gratuitous grantee in fee of the estate, whether 
charged or not with an annuity to Mrs. Charlton, or if she had been 
a grantee for value with or without the charge of the annuity. 
As between her and her father different questions might arise as 
to the ultimate incidence of the duty, to what would arise between 
him and a purchaser for value. I should suppose that if she 
accepts the estate she accepts cum onere, while a purchaser would 
be entitled to have it free from encumbrance. So as to Mrs. 
Charlton, it may be that Miss Meyrick might well be entitled to 
say that if she is liable to the duty because she has accepted the 
estate, Mrs. Charlton must bear a proportionate part of it. But it 
is not necessary to determine this. The same question would 
arise if the father and Mr. Meyrick had had an estate in fee, and 
had granted it for the same estates and interest as they have 
created by the exercise of their power. Suppose the father and 
Mr. Meyrick had purchased the power of appointment from the 
father and William for 500,0002., what would be the case? Mrs, 
Charlton and Dora would not be successors on its exercise, any 
more than a vendee would, but the father and Mr. Meyrick would 
be. It matters not that they are gratuitous donees of the power. 
Then it is asked, suppose Mr. Meyrick had died before his father, 
would there have been any such duty? I ask, suppose they had 
had an estate in fee, would there have been? and I answer in both 
cases No, because there would have been no enjoyment. Then it 
is asked, would Miss Meyrick in that case be liable to a succes- 
sion duty? I answer No. Upon which it is said that there would 
be a death, a succession, and no duty. I protest against having 
to answer all these possible cases, and content myself with asking 
in return, what would be the case if Mr. Charlton and Mr. Meyrick 
had had an estate in fee. If I understand s. 15 no duty would be 
payable. Mr. Charlton and Mr. Meyrick would never have en- 
joyed, and Miss Meyrick would take by a conveyance inter vivos. 
The all-important thing is to bear in mind the rule that this 
general power of appointment when acted on is the same as an 
estate to the same extent as is created by the exercise of the 
power. This opinion is, to my mind, much confirmed by s. 33. I 
suppose that would apply to a case, among others, where a man 
had an estate for life with a power of appointment beyond his life 
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and exercised it. Then he would pay no ) duty on its exercise. 
ny Lhe Crown is not wronged by this construction. There are not 
two enjoyments or two deaths, If Mr. Charlton and Mr. Meyrick 
had appointed to Mr. Meyrick for life with remainder to Miss 


Bramwell, uJ. Meyrick, then Mr. Meyrick would be subject to a duty and so 


would Miss Meyrick on his death. I am of opinion, therefore, that 
the Crown is not entitled to two duties, but is entitled to a duty 
from Mr. Meyrick, and that as, according to Lord Braybrooke v. 
Attorney General (1) and Attorney General v. Floyer (2), he and 
his father derived their succession from William Charlton, the 
father’s moiety is derived from his son William, and Mr. Meyrick’s 
from his brother. I should have thought therefore that the duty 
should be charged, 1 per cent. on one moiety, and 3 per cent. 
on the other, averaging therefore 2 per cent. The calcula- 
tion should, I think, under s. 21, be on the life of Mr. Meyrick. 
Again I say I treat the case as though he and his father had had 
an estate in fee and had granted it as they have. That is the key 
to all difficulties. The father is dead. But suppose he and Mr. 
Meyrick had appointed to a vendee for value and divided the 
price, whatever would be true then is true now. I should have 
thought it right then to say that the Crown was entitled to duty 
at the rate of 2 per cent. were it not for the case of Attorney 
General vy. Floyer (2), where, on a case not distinguishable in 
principle, as I think, the Crown was held entitled to 3 per cent. 
I say not distinguishable in principle, though it was in fact. For 
here the donees of a general power of appointment appoint to a 
stranger to the power; there they appointed to one of themselves, 
The 4th section was never mentioned in the arguments or judg- 
ment. In my opinion the question there, as here, turned on the 
4th section. If Attorney General v. Floyer (2) governs this case, 
then Mr. Meyrick is liable to a duty of 3 per cent. Anyhow, I 
think the decree of the Court below cannot be supported. I think 
that decree is fundamentally wrong in treating Miss Meyrick and 
Mrs, Charlton as successors. Upton’s Case (8) is distinguishable 
from this. There the donee of the general power exercised it so 


@)9 H. LaCy150seotel aC hx.) (2) 9 H. L, 0. 477; 31 L. J. x) 
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(8) Law Rep, 1 Ex, 224, 
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as to create a succession on her death, and she was treated as pre- 
decessor in that succession. She never enjoyed under the power. 
Here the donees exercise it so as to create an estate which is in 
possession during the life of one of them as it turns out, and 
create no new succession. 

Had they exercised it in Miss Meyrick’s favour on Mr. Meyrick’s 
death, then she would have been a successor to him alone or to 
him and his father, while he would have been liable as a successor 
for his life estate. I think, then, the decree cannot stand, that 
Attorney General v. Floyer (1) is an authority that 3 per cent. is 
the duty, but with all submission, I think that the statute makes 
it 2 per cent. only. I have thought it my duty to express this 
opinion because (I hope I shall not be thought presumptuous) I 
entertain it strongly, justified by the opinions of the Lord Chief 
Justice and my Brother Brett, and because I think cases of this 
sort cannot be properly considered without regard to s. 4, whether 
to ascertain who is the successor or what is the duty. 


James, L.J. Iam myself unable to find any difference in any 
material fact between the case before us and the cases in the 
House of Lords. The only distinction that was suggested is that 
in those cases the donors of the power were the same as the 
donees of the power, i.e., the tenant for life and the eldest son, 
and that here the donees were the tenant for life and the second 
son. To my mind that creates no more difference in law than the 
fact that the names are different does. That being so, I consider 
myself not merely at liberty, but bound to follow the decisions of 
the House of Lords implicitly, and not to exercise my own judg- 
ment at all. On a question whether under particular circumstances 
a succession duty of 1 per cent., or 2 per cent., or 3 per cent., is 
payable, and on whose life to be calculated, the decision of the 
final Court of Appeal is one which I am well content to accept, 
thankful for being relieved from all duty except obedience, and 
from all responsibility. 

Under that decision the duty will be calculated on the lives of 
the appointees of the power according to their relationship to the 


eldest son. 
(1) 9H. L. ©. 477; 81 L, J. (Ex.) 404. 
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I consider the House of Lords to have disregarded the 4th 
clause—whether rightly or wrongly, or whether with or without 
sufficient consideration, it is not for me to say. They have spoken 
—the matter is for me ended. 

With a view to other cases, I will, however, make one observa- 
tion on the 4th clause. In this Act of Parliament I am not aware 
of any clause where it is necessary to read a singular word for 
plural, and I am of opinion that in this case the context requires 
us to confine the singular to the singular. A joint power of 
appointment is, in my opinion, an entirely different thing in 
intention and practical operation from a general and absolute 
power of appointment in one individual. In the latter case it is 
really and practically the equivalent of property—when exercised 
the property becomes assets. In the other case it is what it 
purports to be—a form of remoulding a settlement according to 
the exigencies of the family. Such a case as is suggested of a 
joint power of appointment with a limitation to the two donees as 
joint tenants never, I should think, has occurred, and never will, I 
imagine, occur in any settlement. It may possibly have occurred 
in conveyances of partnership property, but those things are outside 
the purview of this Act. 


Cocxsurn, C.J. I am of opinion that the judgment of the 
Exchequer Division should be reversed. If, indeed, the matter 
were res integra, I should entirely concur in the view taken by 
Lord Justice Bramwell, that this case came within the 4th section 
of the Succession Duty Act, and that, on the true construction of 
that section, the result arrived at by the Exchequer Division could 
be upheld, though not on the grounds on which the decision of 
that Court proceeds; but the question at issue appears to me 
to be concluded by the authority of the cases of Attorney General 
v. Floyer (1) and Attorney General v. Smythe (2), with the deci- 
sion in which cases the judgment appealed against appears to me 
to be incapable of being reconciled. 

In addition to these cases, the decision of the House of Lords in 
Lord Braybrooke vy. Attorney General (3), was also relied upon by 

(1) 9H. L. 0. 477; 81 L. J.(Ex.) (2) 9 H. L. ©. 497; 81 L. J. (Ex,) 


404, 404, 
(3) 9H. L, ©. 150; 31 L. J. Ex.) 177. 


VOL. II. EXCHEQUER DIVISION. 


the counsel for the Crown as an authority in their favour; but I 
think that the latter case may well be distinguished from the one 
before us. In Lord Braybrooke v. Attorney General (1), there was 
a devise by a distant relative, Lord Howard de Walden, the first 
Lord Braybrooke, to Richard Aldworth Neville, afterwards second 
Lord Braybrooke, for life, remainder to his eldest son, Richard 
Neville, for life, remainder to the sons of Richard Neville, succes- 
sively, in tail male. Richard Aldworth Neville having died, 
Richard Neville, the third Lord Braybrooke, then being tenant for 
life in possession, and his eldest son Richard Cornwallis Neville, 
being tenant in tail in expectancy on the death of his father, barred 
the entail, and, subject to the life estate of the father, conveyed to 
trustees to hold to such uses as the father and son should appoint, 
and in default of such appointment to such uses as the son, if he 
survived, should appoint; and in default of such appointment to 
the son for life, with remainder to his sons in tail male. By a 
subsequent deed, in execution of the power of appointment by the 
father and the son, the estate was limited to the father for life, 
with remainder to the son for life, remainder to the sons of the 
latter successively in tail male. On the son, the fourth Lord 
Braybrooke, coming into possession on the death of his father, the 
question arose whether the succession duty was to be paid on the 
footing that his estate had been derived from the appointment of 
his father and himself, or from the original devise. It was held by 
the House of Lords that, notwithstanding the subsequent estates 
created by disentailing the original estate, by the creation of the 
power and the appointment under it, yet, for the purpose of fixing 
the amount of duty, the succession must be taken to have been 
acquired under the original devise, and not under the appoint- 
ment. And the decision is obviously just. One who, under the 
disposition from which he derives an estate, is liable to a given 
amount of duty, cannot be permitted, by a subsequent disposition 
of it by himself, to take by the appointment, under a power 
created by himself, of a person nearer in relationship than the 
original disponer, and so diminish the duty. It was observed by 
Lord Kingsdown that “as regards the reversion the son took 
nothing from the father.” “It was a disposition made by the son 
(1) 9H. L. C. 150; 31 L. J. (Bx.) 177. 
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of an estate which he previously.held.” Besides this, it was pointed 
out by Lord Campbell that the case fell directly within the 12th 
section of the Succession Duty Act; for the succession was 
created out of the estate tail, not out of the estate for life, and 
was therefore the act of the tenant in tail entitled in expectancy 
on the death of the tenant for life. It was, therefore, directly 
within the 12th section, which was obviously passed to meet such 
acase. “The object of the 12th section,” says Lord Campbell, 
“was to prevent any one with a vested estate tail in remainder, 
from diminishing by his own act the rate of succession duty to 
which he would be liable if he did not deal with the estate till it 
vested in possession.” 

From the foregoing case, however, the case before us is distin- 
guishable with reference to its facts, inasmuch as it is not the case 
of an estate derived from a stranger, and therefore primarily liable 
to succession duty as such. St. John Charlton, being tenant for 
life in possession, and William Charlton, his eldest son, being tenant 
in tail in remainder, of certain estates, by a deed of the 22nd 
of March, 1854, barred the entail and settled the estates to such 
uses as they should jointly appoint, and in default of appointment 
to the use of St. John Charlton the father for life, with remainder 
to William Charlton the son in tail male. By a deed of the 28rd 
of March, in exercise of the power, they appointed the estates to 
such uses as they should jointly appoint, and in default of appoint- 
ment to St. John Charlton for life, with remainder to William 
Charlton for life, with remainder to his sons in tail male, with 
remainder to such uses as St. John Charlton and his second son 
Thomas (who afterwards assumed the name of Meyrick) should 
jointly appoint, and in default of appointment to Thomas for life, 
with remainder to his sons in tail male, with remainders over. 
William Charlton having died in 1864 without issue, and without 
the power of appointment vested in him and his father having 
been exercised, St. John Charlton and his son Thomas Meyrick, 
in exercise of their joint power, appointed the estates, subject to 
the father’s life estate, and in the events which happened, to the 
use that after the death of St. John Charlton, Ann his wife, if 
she survived him, should receive a yearly rent-charge of 1700U. 
and subject thereto to the use that Mary Rhoda should, in certain 
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events which have not yet happened, receive a yearly rent-charge 
of 10002, and subject to these rent-charges that the estates 
should go to the use of Dora, the daughter of Thomas Meyrick, 
during so much of a certain period as she should live. St. 
John Charlton died in 1873, his wife Ann surviving him, and 
Dora, the daughter of Thomas, came into possession. Upon this 
state of facts it was contended for the Crown that for the purpose of 
assessing the succession duty payable under s. 2 of the Act of 1853 
(the section, as it was said, properly applicable), by Ann Charlton 
and Dora Meyrick respectively, their successions must be taken 
to be derived from William Charlton, the donor of the power, 
as their predecessor, and not from St. John Charlton and 
Thomas Meyrick, as their predecessors, within the meaning of 
the section. 

If I had had to deal with this case independently of authority, 
I should have been prepared to hold that, even assuming the case 
to be within the 2nd section, the succession was derived by the 
appointment of the father, St. John Charlton, and Thomas Meyrick, 
his son; but the cases of Floyer (1) and Smythe (1) seem to me to 
be directly in point and fatal to this view. 

In Attorney General vy. Floyer (1) Henry Bankes devised cer- 
tain estates to trustees to the use of his eldest son Henry for 
life, with remainder to the use of his first and other sons in tail 
male. Afterwards, in 1810, Henry the son, and William John, his 
eldest son, being then respectively tenant for life and tenant in tail 
in expectancy, suffered a recovery, and settled the estates to the use 
of such persons as they should jointly appoint, and, in default of 
appointment, to Henry the father for life, remainder to such uses 
as William John, if he survived his father, should appoint. In 
1821 the father and son executed a joint deed of appointment, by 
which, after a recital that Henry the father was seised of other 
estates, and that it would be convenient that all the estates should 
be held under one settlement, and that the father and son had 
agreed to join in settling the estates, and for that purpose had 
agreed to execute their joint power of appointment, they pro- 
ceeded to appoint the estates settled in 1810 to Henry the father 
in fee simple, the others to such uses as they should jointly 

(1) 9 H. L. ©. 477; 81 L. J. (Ex.) 404. 
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1877 appoint, in default to the father for life, remainder to the son 
~Avrorney, William John for life, remainder to his sons“in tail male, remain- 
GENERAL der to George, the eldest brother of William John, and his other 


vu 
Cuartton. brothers successively, in tail male. The joint power was never 


cockhumn, CJ. exercised. William John survived his father, but died unmarried, 
"whereupon George, his brother, came into possession. 

The first question in the case was as to the rate of duty which 
George was to be charged with on this succession. But a further 
question presented itself. George Bankes having become tenant 
for life in possession, and his eldest son, Edmund George, being 
tenant in tail in expectancy, by a deed executed by both, Edmund 
George the son, with the assent of his father as protector of the 
settlement, disentailed the settled estates, and conveyed them to a 
trustee, upon such uses as the father and son should jointly appoint, 
and in default of such appointment to the uses of the prior settle- 
ment. A deed of appointment followed immediately afterwards, 
executed by the father and son, whereby the settled estates were 
conveyed to such uses as the father and son should appoint, and in 
default of appointment to trustees to pay certain annuities, and, 
subject thereto, to the use of George the father for life, remainder 
to trustees for the use of Edmund George the son for life, with 
remainder to his sons in tail male. Both in the settlement of 
1821 and in the later one a power was reserved to George Bankes 
the father to charge the estates for the benefit of his younger 
children. ‘This he accordingly did by his will. He died after the 
Succession Duty Act had come into operation, but when one 
instalment only of the duty on account of his succession had 
become payable. Three per cent. was claimed on it, as on a suc- 
cession derived from his brother William John. Three per cent. 
was also claimed on the succession of Edmund George, as one 
created by his own disposition, and therefore chargeable under 
s.12 of the Act. The Court of Exchequer, however, held that 
Henry and William John were the joint predecessors of George, 
and, this being so, that his succession was chargeable with a duty 
of 1 per cent. on half the property, as having been derived from 
his father, and 3 per cent. on the other half, as derived from his 
brother. For the like reason they held that the succession of 
Edmund George was chargeable with duty at the same rate. As 


VOL. II. EXCHEQUER DIVISION. 417 


1877 


regards the succession of the younger children of George, they ___ 
held that, the interest being derived from their father, a duty of ‘Grseeat 
1 per cent. only was payable. 

But the House of Lords (Lords Cranworth and Wensleydale) e 
reversed this decision, holding that William John Bankes, the ““O™?°” 
brother of George, had been sole predecessor of the latter, and 
that consequently a duty of 3 per cent. was payable in respect of 
the whole. As regards the duty payable on the succession of 
Edmund George, they held that he took under his own disposition, 
on a succession derived from William John, his uncle, and conse- 
quently was liable to a duty of 3 per cent. As to the younger 
children of George, they held that (except as to certain estates 
brought into settlement by their grandfather, Henry Bankes, on 
which a duty of 1 per cent. only would be chargeable) the succes- 
sion was derived from their brother Edmund George, and was conse- 
quently liable to a duty of 3 per cent. 

The principle of this decision, as explained by Lord Cranworth, 
was that, in order to see who is the settlor within the 2nd section 
of the Act, that is to say, the settlor “from whom the interest of 
the successor is derived,” we must inquire, not who are the parties 
by whose conveyance the estate has been created, but who is the 
party out of whose estate the interest has been derived, and that it 
matters not whether the disposition be made under the disentail- 
ing deed itself or under a joint power of appointment created by 
such deed. 

Observing on the decision in the Braybrooke Case (1), Lord 
Cranworth says: “The ground of the decision evidently was that, 
although the estate of the son arose under a joint power of ap- 
pointment made by his father and himself, and although therefore 
the father was in a sense one of the settlors, yet he was nut a 
settlor from whom the interest or any part of the interest of the 
son, in his character of successor, was derived. And the decision 
shews that, in order to ascertain who is the settlor within the 2nd 
section, i.e. the settlor “from whom the interest of the successor 
is derived,” we must inquire, not who are the parties by whose 
conveyance the estate has been created, but who is the conveying 
party out of whose estate the interest in question has been derived.” 

(1) 9H. L. C. 150; 31 L. J. (Ex.) 177. 
L.R. Ex.D.1/2 Sig. 31 
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And his Lordship further adds +.“ The decision in the Braybrooke 
Case (1) necessarily leads to the conclusion that the settlor, within 
the true meaning of the 2nd section, must be a settlor out of whose 
estate the succession is derived, and so that, though the act of the 
father in making the appointment was necessary to the creation 
of the portions, yet as they did not to any extent come out of his 
estate, he was not the settlor within the meaning of the statute.” 
Lord Wensleydale also observes that “the decision in Lord Bray- 
brooke’s Case (1) is in effect that, if the tenant in tail in remainder 
joins with the tenant for life in executing a general power of 
appointment to another, the interest of the appointee is derived 
from the tenant in tail in remainder, and must be charged with 
succession duty accordingly.” 

In the case of Attorney General v. Smythe (2) Sir Edward 
Joseph Smythe, being seised in fee of certain estates, settled the 
estates to himself for life, with remainder to his first and other 
sons in tail male. On his eldest son Edward Joseph Smythe 
coming of age, the father and son executed a disentailing deed, 
by which the estates were conveyed to such uses as they should 
jointly appoint, and in default of appointment to remain to the 
uses of the prior settlement. Immediately afterwards, on the 
marriage of the son, articles were executed to which the father 
and son were parties, by which it was agreed that the property 
should be conveyed to the use of Sir Edward Joseph Smythe the 
father for life, remainder to the son for life, remainder to the first 
and other sons of the marriage in tail male, remainder to the 
use of Richard Peter Carrington, the second son of Sir E. J. 
Smythe, and his sons in tail male, with a like remainder to Charles 
Frederick, the third son of Sir Edward. The eldest son, Edward 
Joseph Smythe, died without issue. Thereupon Sir Edward Joseph 
and his then eldest son, Richard Peter Carrington, executed a 
deed disentailing the estates, and conveying them to such uses 
as they should jointly appoint, and in default to such uses as 
were then subsisting. Subsequently, in execution of this power, 
they appointed the estates to Sir Edward Joseph for life, re- 
mainder to the son, Richard Peter Carrington, for life, and to his 


(1) 9H. L. ©. 150; 811. Jie.) (2) 9H. L. 0. 477; 811, J. (Ex.) 
177. 404, 
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sons in tail male; remainder to Charles Frederick for life, with 
remainder to his sons in tail male. Richard Peter Carrington 
died, like his elder brother, without issue, whereupon Charles 
Frederick succeeded. The Court of Exchequer held, as in the 
preceding case, that the succession was to the father and the 
brother, and that the duty payable was consequently 1 per cent. 
on the one half and 3 per cent. on the other half. But the House 
of Lords again held that the entire succession was derived from 
the brother, and that consequently 3 per cent. was payable on the 
whole. ; 

I am at a loss to see the distinction between these cases and 
the present, though I would gladly do so if I could. I cannot 
disguise my regret at the construction put upon the statute by 
the House of Lords, which, even assuming the 2nd section to 
have been applicable to the case, I cannot but think to have been 
altogether contrary to the spirit of the Act. Technically speaking, 
there can be no doubt that when tenant for life and tenant in 
tail in expectancy join in disentailing an estate,and conveying it 
anew, it is only to tae disentailing part of the proceeding that 
the concurrence of the tenant for life is necessary or operative. 
The estate once disentailed, the new disposition of it is the act of the 
remainderman whose estate in remainder has become enlarged 
from an estate tail into an estate in fee simple. But in effect these 
successive settlements and re-settlements of estates are neither 
more nor less than a mode of transmitting family estates from 
father to son, according to the ordinary principles of succession, 
with the least possible danger of these estates being alienated, 
and so lost to the family. Each tenant in tail in his turn, with 
the consent of his father the tenant for life, gives up his estate 
tail, and is content to take an estate for life, while he so settles 
the succession as that his eldest son shall take an estate for life, 
with remainder to his issue in tail, the effect of which is to secure 
the estate to the family for at least another generation. At the 
same time care is always taken in such a settlement that the 
younger sons who were in remainder in the previous settlement 
shall have estates in remainder in the event of the failure of issue 
of the eldest son. No one can fail to see that while, in a technical 
sense, the future estates created by such a settlement are carved 
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1817 ~~ ont of the estate in fee, which thus becomes at the disposal of the 
Artorsey 800, in reality the dominant party is the father, who concurs in 
et the disentailing of the estate, only in order to enable his son to 
Cuarttox. make the necessary settlement on his marriage, and who, as the 
Cockburn, C.J. condition of his doing so, stipulates for the conveyance of the 
~ newly created estate to specified uses. 

Now aleading principle of the succession duty being that on 
a succession in the direct descending or ascending line a duty of 
1 per cent. only shall be chargeable, it certainly seems inconsistent 
with common sense [to say, where a younger son, who under a 
prior setttlement would, on his elder brother having died without 
issue, have succeeded his father as tenant in tail in remainder, 
now succeeds, in consequence of his elder brother having died, to 
his father in the possession of the paternal estate, under a settle- 
ment to which the father was a party, and in which the interests 
of all the sons were equally intended to be secured, that because, 
with a view to the more convenient transmission of the estates, 
the latter have for amoment been vested in the deceased brother, 
the younger son shall be held to take them as a succession to the 
brother, who never in fact possessed them, and not from the father, 
whom he in fact immediately succeeds, is certainly a very striking 
anomaly. 

It was said by Lord Campbell, then Lord Chancellor, in the 
Braybrooke Case (1), that “this statute, which by the same enact- 
ment imposes a tax on successions in every part of the United 
Kingdom, is to be construed, not according to the technicalities of 
the law of real property in England or in Scotland, but according 
to the popular use of the language employed.” But, unfortu- 
nately, his Lordship, in applying the statute, took the narrowest 
and most technical view of it. Well might Baron Amphlett say, 
with reference to the case before us, “ No one can doubt that, in a 
popular sense, and according to the ordinary notions of mankind, 
the interests of these defendants would be considered as derived 
from the makers of the settlement of 1866, who had in them- 
selves, without the control of any other person, full and entire 
dominion over the estates. It never could have occurred to any 
one not versed in the technicalities of English law that we were 

(1) 9H. L. GC. 150; 31 L. J. (Ex, 177. 
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to look back through the title for the predecessor, until we come 
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from power, the interest of the successor was derived. Observe, 


GENERAL 
Vv 


too, that it is theoretically possible that you might have to travel Caaxzros. 
back for centuries before you could find such a predecessor, for cockburm, v.t. 


there is nothing contrary to law in carrying on an estate from one 
generation to another ad infinitum by the successive creation of 
genera! powers. Of course no one would seriously contend that 
we were to go back in that way through several generations to 
find the predecessor, but the alternative is that you must take a 
person with only a power as predecessor.” 

But while I fully enter into this view, and concur in this reason- 
ing on the general question, I am unable to follow the reasoning 
by which it is attempted to distinguish the case before us from 
the cases of Floyer (1) and Smythe (1). It matters not that the 
estates were created under a joint power of appointment. The 
rule once established that the case falls within the 2nd section, 
and that the succession is to be sought, not in the party creating 
the interest, but in the estate out of which the interest is created, 
and that the disentailed estate is to be held exclusively in him 
who before was tenant in tail, it becomes indifferent whether the 
new estates are created by the latter, or by virtue of a power 
created by the disentailing deed. Besides, in both the cases 
referred to, the successions had been created under a joint power 
of appointment, as in the present case. — 

The other ground taken in the judgment below, namely, that 
the joint power to appoint was purchased by the father, St. John 
Charlton, does not make the estate out of which the succession was 
derived any the less the estate of William, previously the tenant 
in tail. Moreover, there was equally consideration moving from 
the father in the case of Attorney General v. Floyer. (1) For new 
estates were there brought into the settlement executed between 
Henry Bankes and William John Bankes in 1821. 

I entirely agree with Lord Justice Bramwell, that the cases in 
the House of Lords came under the 4th section, and not the 2nd 
section, of the Succession Duty Act, and that a duty of 1 per 
cent. was all that was under the circumstances payable. But I 

(1) 9 H.L. C. 477; 81 L. J. (Bx.) 404. 
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am bound by the authority ofthe decisions referred to, however 


~ fatally wrong I may deem them to be, and Tmust therefore concur 


in reversing the decision of the Exchequer Division in the present 
case. 


Brett, LJ. I have heard this case argued twice—once in the 
Exchequer, and a second time in this Court. I have not been able 
to see any distinction between Attorney General v. Floyer (1) and 
this case. If, however, this case is to be treated as coming under 
s. 2, then I can see no case to which s. 4 can apply. 


Judgment reversed and entered for the Crown accordingly. 


Solicitor for the Crown: Solicitor to Inland Revenue. 
Solicitors for Defendants: Law, Hussey, & Halbert. 


(IN THE COURT OF APPEAL] 


DIGGLE v. HIGGS. 


Gaming—8 & 9 Vict. c. 109, s. 18—Money deposited with Stakeholder when 
recoverable— Wager. 


An agreement to walk a match for £200 a side, the money being deposited 
with a stakeholder, is a wager, and null and-void under 8 & 9 Vict. c. 109, s. 18. 
And the deposit of the money is not a subscription or contribution for a sum of 
money to be awarded to the winner of a lawful game within the proviso of that 
enactment: and although the winner of the match cannot sue the loser or the 
stakeholder to recover the stakes, yet a depositor may maintain an action to 
recover back the share deposited by him with the stakeholder. 

The plaintiff and one §, agreed to walk a match for 2001, a side, and each 
deposited 2007. with the defendant to be paid to the winner. §S, won the match. 
The plaintiff, after the determination of the match, but before the money was 
paid over to S., demanded the sum deposited by him from the defendant :— 

Held, that the plaintiff was entitled to recover his share of the deposit from 
the defendant. 

Batty v. Marriott (5 C. B. 818) overruled. 


ACTION to recover from the defendant the sum of 2002. 
At the trial before Huddleston, B., at the Manchester Spring 
Assizes, 1877, the following facts appeared in evidence :— 
On the 28th of July, 1876, the plaintiff and one Simmonite 
entered into the following agreement, which was signed by both 
(1) 9H. L, ©. 477; 31 L. J. (Ex.) 404, 


VOLSEL EXCHEQUER DIVISION. 


parties: —“ Articles of agreement between Simmonite and T, 


Diggle, to walk at Higginshaw Grounds, Oldham, on the 19th of © 


October, 1866, for 2007. a side. T. Diggle to receive 100 yards 
start in one mile. 25/.a side down in the hands of C. Higgs, 
stakeholder ; second deposit, 25d. each, to be made on August 5, 
at Unwin’s, up to 9 o’clock; third deposit of 507. each on Septem- 
ber 16; and the final 10027. each to be made at 12 o'clock, the 
day of walking. The men to be on their marks at 10 o'clock. 
All the money to be deposited in C. Higgs’ hands. Perkins 
referee, and C. Higgs final stakeholder and pistol-firer. Hither 
parties not agreeing to these articles to forfeit the money 
down.” 

Pursuant to this agreement the defendant received 200]. down 
from each of the competitors. On the 19th of October the walk- 
ing match took place, and the referee, Perkins, decided that 
Simmonite had won the match. On the 21st of October, before 
the defendant had paid over the stakes to Simmonite, the plain- 
tiffs solicitor gave the defendant a written notice not to pay 
Simmonite, and demanded a return of the sum of 2001. deposited 
by the plaintiff with the defendant. Subsequently the defendant, 
pursuant to the referee Perkin’s decision, paid the whole of the 
400/. to Simmonite. 

These facts being admitted, after argument, the learned judge, 
on the authority of Batty v. Marriott (1), directed the judgment 
to be entered for the defendant, on the ground that the case was 
within the proviso in s. 18. (2) 


Edwards, Q.C., for the plaintiff. The question is whether the 
plaintiff having demanded the sum deposited with the defendant 


(1) 5C. B. 818. 

(2) By 8 & 9 Vict. c. 109, s. 41, all 
contracts or agreements, whether by 
parol or in writing, by way of gaming 
or wagering, shall be null and void; 
and no suit shall be brought or main- 
tained in any court of law or equity 
for recovering any sum of money 
or valuable thing alleged to be won 
upon any wager, or which shall have 
been deposited in the hands of any 


person to abide the event on which 
any wager shall have been made; pro- 
vided always that this enactment shall 
not be deemed to apply to any subscrip- 
tion or contribution, or agreement to 
subscribe or contribute for or towards 
any plate, prize, or sum of money to 
be awarded to the winner or winners 
of any lawful game, sport, pastime, or 
exercise. 
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as stakeholder before he has paid it over, but after the event has 


~ happened, can recover it back. According ‘to the authorities it is 


clear that he can. In Hastelow v. Jackson (1) Bayley, J., says: 
“Tf a stakeholder pays over money without authority from the 
party and in opposition to his desire he does so at his peril.” That 
statement of the law was approved of in Hampden v. Walsh (2), 
and that case is a direct authority for the plaintiff. By 8 & 9 
Vict. c. 109, s. 18, all contracts by way of gaming or wagering 
are null and void, and it makes no difference in the present state 
of the law whether the wager is legal or illegal, even assuming a 
foot-race to be a legal game, the plaintiff having demanded his 
deposit before it was paid over is entitled to recover it from the 
defendant. Batty v. Marriott (3) is, no doubt, an authority for 
the defendant, but that case was disapproved of in the Court of 
Appeal in Batson v. Newman. (4) It will be contended for the 
defendant that the payment of the money to the defendant is “a 
subscription or contribution for or towards any plate, prize, or sum 
of money to be awarded to the winner of a lawful game, sport, 
pastime, or exercise” within the meaning of the proviso in s. 18. 
But in this case the agreement between the parties is a wager; the 
one bets the other that he will beat him in a walking-match ; the 
persons who deposit the money are personally interested in an 
event which is uncertain ; it is a wager between the two persons, 
and not within the proviso. Varney v. Hickman (5), Martin v. 
Hewson (6), and Graham v. Thompson (7) are also authorities to shew 
that the plaintiff is entitled to recover back the money deposited. 
C. Russell, Q.C., and Crompton, for the defendant. The agree- 
ment between the plaintiff and Simmonite is not a wager, and the 
money paid to the defendant is a subscription towards a sum of 
money to be awarded to the winner of a lawful game within the 
proviso in s. 18, The plaintiff therefore cannot recover in this 
action. ‘This question has been decided in Batty v. Marriott. (3) 
It was there held that a foot race was a legal game, and that a 
sum of money which each of two persons deposited with a stake- 


(1) 8B. & C. at p. 225. (4) 10. P. D. 573, 
(2)110, Be D180, (5) 5 O.B. 271; 17 L. J. (CP.) 102. 
(3) 5 C. B. 818, (6) 10 Ex. 737; 24 L. J. (Ex.) 174. 


(7) 2 Ir. Rep. C. L, 64. 
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holder to abide the event of a foot-race to be run between them 
was a subscription for a sum to be awarded to the winner of a 
lawful game. Batson vy. Newman (1) is distinguishable. There 
there was a bet between two persons that a horse would cover a cer- 
tain distance in a given time ; it was a race against time; it is clear 
that was not a lawful game. The earlier decisions proceeded on 
the ground that a stakeholder is in the position of an agent or 
arbitrator ; he receives the money in that character, his authority 
may be revoked before the event has happened, but a revocation 
is too late after it has come off. A walking match is not unlawful, 
and a subscription of money to be paid to the winner clearly comes 
within the proviso. ‘Two persons may subscribe towards a sum of 
money, and the circumstance that there are only two persons who 
subscribe, and that they are competitors, does not make it the less 
a subscription. The words of the proviso are “ subscription or con- 
tribution.” Subscription would include the money of competitors, 
be they two or more, and contribution would be the money received 
from third persons. After the event has come off the defendant 
holds the money not for the persons who have deposited it, but for 
the winner; the winner alone, if anybody, can sue for it. If the 
winner cannot sue, neither can the plaintiff, for the second clause 
of s. 18 provides that no suit shall be brought for recovering any 
sum of money which shall have been deposited in the hands of 
any person to abide the event on which the wager shall have been 
made. No doubt Varney v. Hickman (2) and Martin v. Hewson (8) 
have decided that that clause relates to the case where a winner 
brings an action against a loser, seeking to recover the wager from 
the loser; but in Savage v. Madder (4) Martin, B., expresses an 
opinion that no action of any kind can be brought with respect to 
betting contracts, the object of the Act being to prevent trials in 
courts of law with respect to betting transactions, and in Hampden 
v. Walsh (5) the Court seem to invite a review of these decisions 
in a Court of Appeal. In all the cases in which the money has 
been recovered back, except Varney v. Hickman (2), the games 
were illegal. 

(1) 10. P. D. 573. (3) 10 Ex. 737; 24 L. J. (Ex.) 174. 

C. B. 571. (4) 36 L. J. (Ex.) 178. 
(5) 1Q. B. D. 189. 
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Edwards, Q.C., was not heard in reply. 
_ 


Lorp Catrys, L.C. The first question which we must ask our- 
selves is, was this contract a wager? It seems to me beyond a 
doubt that it was a wager; it was a wager between two men for a 
walking match. They agreed to walk at the Higginshaw grounds 
for 2007. a side; it is not the less a wager because the money was 
deposited with the defendant as stakeholder. When the wager 
was decided, the winner would be paid the 2002. deposited by the 
loser, and receive back his own 2007. Now upon that, what is the 
construction of s. 1§ of 8 & 9 Vict. c. 109? Is a contract of this 
kind excepted by the proviso? We start with this, that the con- 
tract was clearly a wager, and was within the first part of the section. 
That section says all contracts and agreements, whether by parol or 
in writing, by way of gaming or wagering, shall be null and void ; 
and then there is a proviso which follows upon an intervening 
sentence in these words: “And no suit shall be brought or main- 
tained in any court of law or equity for recovering any sum of 
money or valuable thing alleged to have been won upon any 
wager, or which shall have been deposited in the hands of any 
person to abide the event on which any wager shall have been 
made.” Then comes the proviso on which this question mainly 
rests: “ Provided always that this enactment shall not be deemed 
to apply to any subscription or contribution or agreement to 
subscribe or contribute for or towards any plate, prize, or sum of 
money to be awarded to the winner or winners of any lawful game, 
sport, pastime, or exercise.” 

It is clear that there may be in scores of forms “subscriptions, 
or contributions ” towards a plate or prize without there being any 
wager, and I cannot read this proviso, which has a natural and 
intelligible meaning, in a different way, and one which would have 
the effect of neutralising the enactment. The legislature, I think, 
never intended to say that there should be no action brought to 
recover a sum of money which shall have been deposited in the 
hands of any person to abide the event on which any wager shall 
have been made, and yet that if the wager is in the form of a sub- 
scription or contribution the winner may recover it. I read the 
proviso thus: Provided that so long as there is a subscription 
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which is not a wager the second part of the section shall not apply 


to it. There is no authority in favour of the view of the defendant 


except Batty v. Marriott (1), and if that authority is to be followed 
it cannot be denied it is a very strong authority for the defendant. 
What the Court had in their minds in that case was the question 
whether the game was a lawful or an unlawful game, and having 
come to the conclusion that it was a lawful game, they were of 
opinion that there was nothing in the case which was struck at by 
the Act of Parliament, and that the Act was only intended to 
strike at unlawful games. That view seems to me to be erroneous, 
and I think that the Court overlooked the first part of the section, 
which applies to all contracts, lawful or unlawful, by way of gaming 
or wagering. When Batson v. Newman (2) came before this Court, 
although there was a certain degree of difference between that 
case and Batty v. Marriott (1), yet it is obvious that Batty v. 
Marriott (1) did not meet with approval. I cannot follow that 
case. I therefore think that although there was a deposit of 
money, the contract in this case was a wager, and that all the con- 
sequences which are imposed by s. 18 on contracts by way of 
wagering follow. 

Then it is said that this is an action by a party to the contract, 
and that he has revoked the authority given to the defendant to 
pay over the money, on the ground that the contract is void, and 
that s. 18 has taken away his right to maintain an action under 
that part of the section which says no suit shall be brought for 
recovering money which shall have been deposited in the hands 
of any person to abide the event on which any wager shall have 
been made.” On thatI must observe, that in Hampden v. Walsh (3) 
the Queen’s Bench Division appeared to have been of opinion 
that an action under similar circumstances could be maintained ; 
and in Batty v. Marriott (1) the objection was not taken. Be 
that as it may, I am of opinion that that objection cannot be 
maintained. The section amounts to this: all contracts by way 
of gaming and wagering are null and void; and then, dealing 
with those contracts, it says that no action shall be brought,with 
respect to them: that is to say, all gaming contracts are void, 


(1) 56. B. 818. (2) 1.0. P. D. 573. 
. Gyii0, B.D) 80) 
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and the winner of the game or wager shall not maintain a suit 
against his antagonist or the stakeholder. This construction 
makes one member of the section in unison with the other. 
What legal right there may be to recover back money paid under 
a contract that is void, the statute leaves it untouched. The 
decision of the learned judge was wrong, and I think that the 
judgment ought to be entered for the plaintiff. 


Cocxsurn, C.J. I think that the judgment in this case ought 
to be entered for the plaintiff. I concur in thinking that the 
agreement is substantially a wager. I further think that the 
case is not protected by the proviso at the end of s. 18. In my 
opinion that proviso was intended to meet the case of bona fide 
contributions to a prize to be given to the winner in some lawful 
competition, but not to money deposited by way of wager. I 
confess I entertain considerable doubt on the other question. If 
it were res integra I should have thought that this action was 
excluded by the provision in s. 18, which says that no suit 
shall be brought to recover any sum of money which shall have 
been deposited in the hands of any person to abide the event on 
which any wager shall have been made. I think that what the 
statute was intended to effect there was that whereas, but for the 
statutory provision, after the event had come off a winner might 
insist on having the money paid to him, or, before the event, the 
person who had deposited the money might have recovered it back 
from the stakeholder, the statute was intended to strike at all 
wagers: it was intended to hit both these possibilities, in order 
that the time of the Court should not be taken up with litigation 
of this sort. The intention was that the man who won the wager 
should not recover the stakes, or the man who had deposited his 
money get it back again ; that neither the one nor the other should 
receive any assistance from the courts, but should get their money 
as best they could. But whatever may be my own opinion, this 
point has been before two courts; once before the Court of 
Common Pleas in Varney v. Hickman (1), and again before the 
Court of Exchequer in Martin v. Hewson (2), and both courts put 
a construction on this enactment contrary to the view I entertain. 


(1) 50. B. 271; 17 L.J.(C.P.)102, (2) 10 Ex. 787; 24 L. J. (Bs.) 174. 
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I am not desirous to disturb the law as thus settled, and I do 
not wish to take further time to consider the question. 


BramMwEL., L.J. I agree in opinion with the Lord Chancellor. 
I think the construction put upon this section is the right one. I 
only wish to add that the clause of s. 18, that “no suit shall be 
brought for recovering money won upon a wager ” is unnecessary, 
and might have been left out of the statute; it seems to me to 
be wholly superfluous. I think the judgment entered for the 
defendant wrong, and that the plaintiff is entitled to recover his 
deposit from the defendant. 


Judgment reversed and entered for the plaintiff. 


Solicitors for plaintiff: Richards & Walker, for Mellor, Oldham. 
Solicitors for defendant: Singleton & Tattershall. 


[IN THE COURT OF APPEAL] 


THOMPSON v. THE SUNDERLAND GAS COMPANY. 


Gasworks Clauses Act, 1847 (10 Vict. c. 15) ss. 6, 7—Powers of Gas Company 
to break up Soil and lay down Pipes—Buildings. 


By s. 6 of 10 Vict. c. 15, the undertakers are authorized to open and break up 
the soil and pavement of the several streets within the limits of their special Act 
and to lay down pipes for supplying gas. Sect. 7 provides “that nothing herein 
shall authorize the undertakers to lay down or place any pipe or other works, into, 
through, or against any building, or in any land not dedicated to the public use, 
without the consent of the owners and occupiers thereof . 

A road passed alongside the plaintiff’s premises, and over certain arches 
occupied by him as cellars. The defendants, a company constituted under a 
local Act incorporating 10 Vict. c. 15, in opening and breaking up the soil of the 
road for the purpose of laying down gas-pipes, damaged the arches :— 

Held, that the arches were buildings within s. 7, and that the defendants could 
not justify breaking through them. 


THE statement of claim, amongst other things, stated that the 
plaintiff was the owner of a certain ship-building yard, situate on 
the side of a certain public road, which road passed over several 
arches belonging to and possessed by the plaintiff, and occupied 
and used by him as store rooms in connection with his business as 
a shipbuilder; that the defendants, in laying down certain gas- 
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pipes, opened up and excavated the public road and dug trenches 
therein, and so negligently conducted the laying down the gas- 


conten hep pipes that the arches were greatly damaged by the defendants 


Gas Co. 


having broken and cut up the brickwork of the top of the arches, 
whereby they were rendered unfit for use. 

The statement of defence, amongst other things, alleged that the 
defendants, under the powers of certain Acts of Parliament, took 
up and excavated the public road to replace certain gas-pipes, and 
in performing the work in a proper and careful manner, and in order 
to avoid injuring a certain wooden casing placed under the public 
road by the plaintiff, laid their gas-pipes at a level which made it 
necessary to take off the top bricks of one of the arches, and to lay 
pipes thereupon ; and that the same was done by them in careful 
and proper execution of the powers under their Acts of Parliament 
and without negligence. 

At the trial, before Lopes, J., at the Durham Spring Assizes, 
1877, it was proved that the road in question passed alongside the 
plaintiff’s premises, and over arches which belonged to the plaintiff, 
and which opened out into his yard; that they had doors attached 
to them, and were used by the plaintiff as stores or cellars. There 
was no evidence to shew how the arches came to be under the 
road, or when they were first used as cellars, but it appeared that 
some cottages had formerly been erected near to this spot, and it 
was suggested that the arches had been used as cellars by the 
occupiers. It was also proved that the defendants, in laying down 
gas-pipes, opened the soil of the road, and broke in the crown of 
the arches, thereby causing an injury to the amount of 251. 

The defendants, who were a gas company incorporated under 
20 & 21 Vict. c. vii., with which 10 Vict. c. 15 was incorporated, 
contended that their acts were lawful and justified by s. 6 (1) 


(1) By 10 Vict.c.15,s. 6, the under- pipes, and other works, and from time 


takers, under such superintendence as 
hereinafter specified, may open and 
break up the soil and pavement of the 
several streets and bridges within the 
limits of the special Act, and may open 
and break up any sewers, drains, or 
tunnels within or under such streets or 
bridges, and lay down and place within 
the same limits pipes, conduits, service 


to time repair, alter, or remove the 
same, and also make any sewers that 
may be necessary for carrying off the 
washings and waste liquids which may 
arise in the making of the gas; and for 
the purposes aforesaid may remove and 
use all earth and materials in and under 
such streets and bridges, and they may 
in such streets erect any pillars, lamps, 
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of 10 Vict. c. 15. The jury having negatived any negligence on 
the part of the defendants in laying down the pipes, the learned 
judge directed the judgment to be entered for them. 


MClymont, for the plaintiff. The judgment is wrongly entered 
for the defendants. At common law the surface of the road alone is 
dedicated to the public, not the soil underneath the road; the 
defendants would have no right to break through the arches and 
destroy the plaintiff's property. They claim to justify their acts 
under 10 Vict. c. 15, s. 6. Assuming that the defendants have 
power under that section’ to open and break up the soil of the 
street or road for the purpose of laying down their pipes, s. 7 pro- 
hibits them from laying down their pipes into, through, or against 
any buildings or in any land not dedicated to the public use, with- 
out the consent of the owner. It is admitted that the consent of 
the owner has not been obtained; the arches which have been 
interfered with are cellars in the possession of the plaintiff, and 
although they are underneath the soil are buildings within the 
meaning of s. 7. 

Herschell, Q.C., and Shield, for the defendants. If the cellars 
are buildings within s. 7, and the case is not within s. 6, then the 
defendants would be powerless to lay down pipes for the purpose 
of supplying gas in this part of their district, and great inconve- 
nience would be caused to the public. Sect. 6 gives the defendants 


and other works, and do all other acts 
which the undertakers shall from time 
to time deem necessary for supplying 
gas to the inhabitants of the district 
included within the said limits, doing 
as little damage as may be in the exe- 
cution of the powers hereby or by the 
special Act granted, and making com- 
pensation for any damage which may 
be done in the execution of such 
powers. 

By s. 7: Provided always that 
nothing herein shall authorize or em- 
power the undertakers to lay down or 
place any pipe or other works into, 
through, or against any building, orin 
any land not dedicated to the public 


use, without the consent of the owners 
and occupiers thereof: except that the 
undertakers may at any time enter 
upon and lay or place any new pipe in 
the place of an existing pipe in any land 
wherein any pipe hath been already 
lawfully laid down or placed in pursu- 
ance of this or the special Act, or any 
other Act of Parliament, and may 
repair or alter any pipe so laid down. 

By s. 2: The expression “ the under- 
takers” shall mean the persons by the 
special Act authorized to construct the 
gasworks. 

By s. 3: The word “street shall 
include ... . road.” 
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power to break up the soil of streets or roads within the limits 
of their Act for the purpose of laying down pipes, and this neces- 
sarily gives them power to interfere with the arches or cellars 
that may be underneath. If, in exercising their powers, the 
defendants have broken the crown of the plaintiffs arches he is 
not without his remedy; he is entitled under the same section 
to compensation for the damage that has been done him, but 
he cannot bring an action of trespass against the defendants. 
Buildings in s. 7 must be construed to mean buildings on the 
surface of the land, and not buildings that are underground. 
M‘Clymont was not heard in reply. 


Lorp Catrys, L.C. This case raises a very simple question 
upon the construction of ss. 6 and 7 of 10 Vict.c.15. The defend- 
ants, the gas company, were exercising, as they thought right, the 
powers given to them by their Act of Parliament, and supposing 
they had parliamentary powers for what they did, the jury have 
found that there was no negligence in the exercise of those powers. 
If they had, therefore, on the construction of this Act of Parlia- 
ment, parliamentary powers for what they did, there is an end of 
the case, and they are right: if on the other hand they had not 
parliamentary powers for what they have done they are in the 
wrong, and the plaintiff is entitled to judgment, and it is agreed 
that the damage which he has sustained in respect of this part of 
the case is 25/. 

Now what the gas company have done is this: they were laying 
pipes under a road, the road was in part supported by brick arches, 
which were underneath, and the company in laying their pipes 
opened the soil of the road, and came down upon those brick 
arches and broke’into them to some extent, and in breaking into 
the arches caused the injury, the damages of which were assessed 
at 251. Now,s. 6 of the Gas Clauses Act, which is incorporated with 
the special Act (20 & 21 Vict. ¢. vii.), gives the undertakers certain 
powers with regard to streets and bridges. The powers it gives 
them are these: [The Lord Chancellor read s. 6.] Now, there is 
no doubt this section confers very large powers. The place 
where they are to be exercised is in and under the soil and 
pavement of the streets and bridges, and the assumption of the 
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legislature seems to me to have been this: that you may take a 
street or a bridge—and street, by the interpretation clause, is ex- 
tended so as to mean “any square, court, or alley, highway, lane, 
road, or thoroughfare””—that you may take a street under these 
meanings as being something which is dedicated to the public, 
and prima facie having nothing under it but valueless soil and 
materials, and that, at all events, to the extent to which a gas 
company might naturally have to go down into the earth they 
may safely be trusted to go down under a highway or thoroughfare 
of this description, removing the soil and reinstating it, doing as 
little damage as they can. If the matter had stood there, and 
in going down under a street the gas company had come upon an 
archway : possibly a question might arise whether an archway of 
that kind, comes under the words “earth and materials,’ and 
could be removed or interfered with. My own impression is—it 
is not necessary to decide it—that if the case stood on s. 6 there 
would be an absolute power under this section to open the soil 
and to lay pipes. 

But s. 7 seems to me to make this case clear beyond all doubt. 
It is a proviso engrafted on s. 6, although it is a separate section. 
It provides: ‘That nothing herein ””—that is, in the 6th section— 
“shall authorize or empower the undertakers to lay down or place 
any pipe or other works into, through, or against any building.” 
Now I am not considering at this moment whether the archway 
is a building or not. Assume it to be a building. The learned 
counsel argued that a building within s. 7 must mean a building 
upon the soil of the road. I do not know on what principle we 
are to put that limited construction on a word that is perfectly 
general in the statute. You have s. 6 authorizing you to do 
works under a street, inter alia, and you have s. 7 saying, by way 
of proviso, that shall not authorize you to interfere—and they 
use a simple word—with any building. I want to know on what 
principle that is not to include, as the words would naturally in- 
clude, a building if there be a building under a road. It seems 
to me perfectly clear that there can be no principle whatever to 
authorize us so to limit s.7. And I must say that reason and 
common sense seem to me to go entirely with that construction. 
We know there are many houses which have important parts of 
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the building under a footway ora road. But the question remains, 
was this in fact a building? Now the place was one or more 
arches. The history of those archés is not very clear. ‘They 
may originally have been placed there because it was the most 
convenient way of supporting the road, or it may be that when 
the road came to be made or came to be supported, the owner 
of the soil may have thought it a convenient thing to have arches 
so that he might use them; but whether they were, made mainly 
for the support of the road, or for the convenience of the land- 
owner at the same time that they were supporting the road, they 
have been used by the landowner as stores or cellars, doors having 
been placed upon them, and in other respects just as you might 
use a building which has been constructed for the specific purpose 
of being used asa store. They are not the natural formation of 
the ground under the road; they are artificial, they are the con- 
struction of man, they are the putting together of bricks and 
mortar, and being used for the purpose for which they are used, 
I am at a loss to conceive why they are not to be included 
under the word building. In my opinion they clearly are build- 
ings within the meaning of the words of the Act of Parliament. 

The result of that, therefore, is, that there was not parliamen- 
tary power without the consent of the owner to interfere with 
these buildings, and having interfered with them, the defendants 
exceeded their parliamentary powers, and were trespassers. The 
damage having been assessed at 25/., for that sum the plaintiff 
must have judgment. 


Cocxsurn, C.J. I concur in the result at which the Lord 
Chancellor has arrived, though not altogether upon the same 
grounds; for I think, on the true construction of s. 6, that what 
was done here by the gas company was beyond the power conferred 
by that section. I think the power thence derived is limited to 
opening and breaking up the soil and pavement of streets and 
bridges in the strict sense of the term; and that whatever else 
is referred to in respect of sewers, drains, and tunnels, must be 
taken as subordinate to the exercise of the power as so limited. 
The power being thus limited to the soil of the street or bridge, 
I cannot think that anything which does not properly constitute 
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the soil is within the power. Suppose there were no building 
there, but that the question was as to the use of the soil of the 
street, I think it would be necessary to consider to what depth the 
soil of the street can be said to extend, as the power of using the 
soil for the purpose of laying their pipes extends only to what 
can properly be called the soil of the street. But whether or 
not that is the right construction of s. 6, as I think it is, I agree 
in the view which the Lord Chancellor has expressed as to the 
operation of s. 7 of the statute. I think this was a building 
within the meaning of that section. I must altogether reject the 
contention of Mr. Shield that the term “building” in s. 7 has 
reference only to buildings that are upon the surface of, and not 
beneath the street. The fact pointed out by the Lord Chancellor 
of there being so many instances in which part of a house itself is 
under the street makes it monstrous to suppose that a gas com- 
pany might deal with such portions of a man’s house with a total 
disregard of the injurious consequences that might result to him. 
The legislature meant that a company should divert the course of 
their pipes so as to avoid these parts of houses. I agree that if 
arches were made solely for the purpose of supporting the road— 
if that was their primary origin, or their sole use—it might be a 
question whether such arches could be held to be buildings within 
the meaning of s. 7, although their artificial construction by 
the hands of man renders them distinguishable from the soil of a 
street or bridge. Here in fact, these arches had apparently been 
used as long as the road or street had been in existence for the 
purposes of the owner of the soil as buildings. I think there is 
reason to suppose that they were originally cellars which belonged 
to the houses which have stood there as far back as the evidence 
goes, and for some time past they have been used as subsidiary 
to the premises of the plaintiff which adjoin. I think they were 
buildings as distinguishable from mere constructions to support 
the road, and therefore that they were buildings within s. 7, and 
as such within the protection of it. I agree with the Lord Chan- 
cellor that there ought to be judgment for the plaintiff to the 
extent of 25/., which is the amount of damage occasioned by this 
act of the defendants. 
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BRAMWELL, L.J. Iam of the same opinion. It is not denied 
that this was a building, and: not the material of the road. If the 
road had been taken away, it would have left nothing but a build-. 
ing, and it was not the less a building by reason of the road going 
over it. Then Mr. Shield’s contention that the statute meant 
buildings above ground really is an impossible one. I will not 
attempt to add to the reasons which the Lord Chancellor has given 
why the legislature could not have meant so, but I content myself 
with saying it is an impossible construction, because Mr. Shield’s 
argument is this, that s. 7 means “nothing herein contained 
shall authorize or empower the undertakers to lay down or place 
any pipe or other works into, through, or against any building” 
above ground. That is how he reads it. But when you look at 
s. 6, the only authority they jhave is to lay pipes underground. 
Therefore, it would come to this: s. 6 says you may place pipes 
underground, but s. 7 says you shall not place them in a building 
above ground. That cannot very well be. I say no more upon 
that. Upon the other point, I agree with the Lord Chief Justice. 
I will say one word, and one word only upon it, because it is not 
necessary for the purposes of to-day. It seems to me under this 
Act of Parliament there is power given to the undertakers or the 
gas companies to acquire an easement or right of occupancy, but 
apparently never upon the terms of their paying for it. It is 
always something that is gratuitous. It seems to me that makes 
it almost certain that the legislature did not mean that anything 
in which the landowner had a beneficial occupancy should be 
interfered with. What the legislature had in view was this: 
the soil of a public road where such mains are generally laid is of 
very little value to its owner; it is no use to anybody but to the 
public as a road, but nevertheless if the gas company would have 
had to pay for a right to put their gas pipes there, the result 
would have been that they would have had to pay a price for that 
which was of no value. Therefore the legislature enacted that 
the comparatively worthless ownership should be disregarded. 1 
think that is the scheme of the Act. And I think that is corrobo- 
rated by the words that they may open the soil and pavement of 
the several streets, and may take away the materials. I think 


YOLUIE EXCHEQUER DIVISION. 437 


the contention that they may not only take away the materials, 1877 
but may do more, viz. that they may abridge the amount of ‘Tyoupson 
enjoyment which a man has in his cellars is an impossible con- sunt ies 
tention. I think, therefore, that the judgment should be for the as Co. 
plaintiff for 257. 


Judgment reversed, and entered for the plaintiff. 


Solicitor for plaintiff: John Tucker. 
Solicitors for defendants: Johnson & Weatherall. 


(IN THE COURT OF APPEAL.] June €, 


FRIEND v. THE LONDON, CHATHAM, AND DOVER RAILWAY 
COMPANY. 


Practice — Discovery — Privileged Documents — Report of Examination of 
Plaintiff by Medical Man—Legulation of Railways Act (81 & 32 Vict. 
ce. 119), s. 26. 

Where, on an action against a railway company to recover damages for injuries 
sustained by the defendants’ negligence, the plaintiff is examined by medical men 
employed on the defendants’ behalf, the reports sent by the medical men to 
the defendants are privileged from inspection, provided that the examination and 
reports were procured by the defendants’ solicitor, or at his instance, for the 
purpose of enabling him to give advice to the defendants with reference to the 
action, and of assisting him generally in the conduct of the legal proceedings. 

It is immaterial that the judge’s order under which the plaintiff was examined 
was drawn up with the words “and by consent” struck out, as a judge has no 
jurisdiction to make an order in that form except under 31 & 32 Vict. c. 119, 
s. 26, and the plaintiff must be treated as if he had submitted voluntarily to the 
examination. 


THIS was an action to recover damages for personal injuries 
caused by the defendants’ negligence. 

The defendants, in order to ascertain the extent of the plaintiff's 
injuries, procured a judge’s order, that they should be at liberty to 
have him examined by their medical men. 

It did not appear on the face of the order that the medical 
men were not to be witnesses on either side, nor was there any 
reference to the Regulation of Railways Act, 31 & 32 Vict. 
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c. 119 (1); but the words “and by consent” in the ordinary 
printed form at the head of the order were struck out. 

The plaintiff was examined under the order, and the medical 
men sent reports of the examination to the defendants. Upon 


Raway Co. an order for discovery, the defendants, in their affidavit of docu- 


ments, which was unanswered by the plaintiff, objected to produce 
these reports, on the ground that they were “communications 
written at the instance and for the use of the solicitor of the 
defendants, for the purpose of the legal proceedings in this action, 
and of giving advice to the defendants with reference to the 
same.” Lush, J., at chambers, made an order for the inspection 
of the reports, which order was afterwards set aside by the 
Exchequer Division. 
The plaintiff appealed. 


H. T. Cole, Q.C., for the plaintiff. The order for the examina- 
tion of the plaintiff must have been made under the Regulation 
of Railways Act, 31 & 32 Vict. c. 119, s. 26, for the words “by 
consent” are struck out, and it is only by virtue of that section 
that a court has power in such a case to make an adverse order. 
But if the order was made under that section then the plaintiff 
is entitled to see the medical men’s reports. If it was not made 
under that section, then, as the plaintiff submitted to be examined 
under an order improperly made, the plaintiff is still entitled to 
inspection, for there must have been an implied undertaking to 
let the plaintiff see the result. The case of Baker vy. London and 
South Western Ry. Co. (2), is a distinct authority in favour of 
making the order for inspection in this case. [He also referred 
to Anderson v. Bank of British Columbia.| (3) 

Harrison, @).C., for the defendants, The reports are privileged, 
the defendants’ affidavit bringing them within the exception to the 
rule in Bustros vy. White. (4) The case of Pacey v. London Tram- 


(1) By 31 & 32 Vict. c. 119, s. 26: injured be examined by some duly 
“‘ Whenever any person injured by an qualified medical practitioner named in 
accident on a railway claims compen- the order, and not being a witness on 
sation on account of the injury, any _ either side.” 
judge of the court in which proceed- (2) Law Rep. 3 Q. B. 91. 
ings to recover such compensation are (3) 2 Ch. D. 644. 
taken... . may order that the person (4) 1 Q, B. D. 423, 
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ways Co. (1), in which a similar affidavit was made, is conclusive 


of the whole question, and shews that there is no such implied parexp 


undertaking to shew the results of the examination as is contended 
for by the other side. 


1877 
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[Cocxsurn, C.J. Surely there is this distinction between that Ratway Co. 


case and the present, that there the examination was by consent 
of the parties, whereas here it was under an order purporting to be 
adverse. } 

That can make no difference in this case, for the examination 
was at all events practically by consent. ‘The order was not made 
under the Regulation of Railways Act, for had it been it would 
have referred to that Act, and also it would have appeared on the 
face of it that the medical men were not witnesses on either side. 
Moreover, s. 26 of that Act is practically a dead letter; it is 
never resorted to. But if the order was not made under that Act, 
then it is immaterial that the words “ and by consent,” are struck 
out, for the judge at chambers had no power to make such an order. 
The plaintiff, therefore, the order being a nullity, must be treated 
as in exactly the same position as if he had voluntarily submitted 
to the examination without any order being made. ‘There is, 
therefore, no distinction between that case and the present. 

[He also referred to Cossey vy. London, Brighton, and South Coast 
Ry. Co. (2); Skinner vy. Great Northern Ry. Co. (3); and Woolley 
y. North London Ry. Co. (4)| 


Cocxsury, C.J. I think that the defendants’ affidavit, which 
is unanswered, and therefore must be assumed to be true, brings 
this case within the exception to the general rule mentioned in 
Bustros vy. White. (5) The defendants intended that the medical 
men should make the examination merely with the view of in- 


forming their solicitor. 


BraMweE Lt, LJ. I am of the same opinion. The case of 
Pacey v. London Tramways Co. (1), appears to me to be conclusive 
of the whole question. 

(1) See note at end of the case. (8) Law Rep. 9 Ex. 298. 


(2) Law Rep. 5 C. P. 146. (4) Law Rep. 4 C. P. 602. 
G)aL.Q. BaD. 423, 
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Brett, LJ. Upon the unanswered affidavit, it must be taken 
that the examination and reports were made*at the request of the 
defendants’ solicitor. That being so, I am clearly of opinion that 
the reports were privileged documents. Pacey v. London Tram- 
ways Co. (1) is directly in point, and no distinction can be taken 
that in that case the plaintiff consented to the examination, and 
that here he was examined under an adverse order. The learned 
judge had no power to make such an order; the plaintiff, there- 
fote in submitting to it, must be treated as if he had consented to 


the examination. 
Appeal dismissed. 


Solicitors for plaintiff: Myers, Meakin, & Hall. 
Solicitor for defendants: White. 


(1) 1876. May 17. [IN THE COURT OF APPEAL] 
PACEY v. LONDON TRAMWAYS COMPANY. 


Action to recover damages for injuries caused by the defendants’ negligence. 
After claim made, but before action brought, the plaintiff had voluntarily sub- 
mitted to be examined by the defendants’ medical officer, who sent a report of 
the examination to the defendants’ solicitors. Upon an order for discovery of 
documents being made, the defendants in their affidavit discovered the report, 
but objected to produce it, on the ground that it was “a communication from the 
defendants’ medical adviser to the defendants’ solicitors made at the request of 
such solicitors after receipt of notice of the plaintiff’s claim, and the same was so 
made in view of the litigation then apprehended in respect of such claim, and of 
the evidence to be adduced on behalf of the defendants in defence thereto.” 

On the hearing of asummons for inspection of the report, Pollock, B., refused to 
make an order. And the Exchequer Division on appeal from the judge, held, 
following the prior decisions of that Court, that the judge was right in so refusing, 
at the same time however, intimating that, but for those decisions, they should 
have considered the plaintiff entitled to the inspection prayed. 

The plaintiff appealed. 


W. H. Clay, for the plaintiff. 
Waddy, Q.C., for the defendants. 


The Court (Jessel, M.R., Lord Coleridge, C.J., Mellish, L.J., and Denman, J <)5 
held that under the circumstances stated in the defendants’ affidavit, the report 
was privileged. 

Appeal dismissed. 
Solicitors for plaintiff: J. G@. & P. Vanderpump. ae ete 
Solicitors for defendants: Ashurst, Morris, & Oo, 
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[IN THE COURT OF APPEAL] 1877 
June 13. 
ATKINSON v. THE NEWCASTLE AND GATESHEAD WATERWORKS — Ae 
COMPANY. 


Public Statutory Duty, Breach of, when Actionable— Waterworks Clauses Act, 
1847—10 Vict. c. 17, ss. 42, 43. 


The mere fact that the breach of a public statutory duty has caused damage 
does not vest a right of action in the person suffering the damage against the 
person guilty of the breach; whether the breach does or does not give such right 
of action must depend upon the object and language of the particular statute. 

By the Waterworks Clauses Act, 1847, the undertakers are: (1) to fix and 
maintain fire-plugs; (2) to furnish to the town commissioners a sufficient supply 
of water for certain public purposes; (3) to keep their pipes to which fire-plugs 
are fixed at all times charged with water at a certain pressure, and to allow all 
persons at all times to use the same for extinguishing fire without compensation ; 
and (+) to supply to every owner or occupier of any dwelling-house, having paid 
or tendered the water-rate, sufficient water for domestic purposes. 

By s. 48 a penalty of 10/. (recoverable summarily before two justices, who may 
award not more than half the penalty to the informer and are to give the re- 
mainder to the overseers of the parish), is imposed on the undertakers for the 
neglect of each of the above duties, and for the neglect of (2) and (4) they are 
further to forfeit to the commissioners or ratepayer a penalty of 40s. a day, for each 
day during which such neglect continues after notice in writing of non-supply. 

The plaintiff brought an action for damages against a waterworks company 
for not keeping their pipes charged as required by the Act, whereby his premises 
situate within the limits of the defendants’ Act were burnt down :— 

Ield (reversing the decision of the Court of Exchequer), that the statute gave 
no right of action to the plaintiff. 

Couch v. Steel (3 BE, & B. 402, 23 L. J. (Q. B.) 121), questioned. 


DecuaraAtion: That by 26 Vict. cxxxiv. (incorporating the 
Waterworks Clauses Act, 1847, 10 Vict. c. 17) (1), the defendants 


(1) The material sections of 10 Vict. and shall allow all persons at all times 
c. 17, are :— to take and use such water for extin- 

Sect. 42: “The undertakers shall at guishing fire, without making com- 
all times keep charged with water, pensation for the same.” 
under such pressure as aforesaid (which Sect.43: “If, except when prevented 
by s. 35 is sucha pressure as will make as aforesaid, the undertakers neglect or 
the water reach the top storey of the refuse to fix (s. 38), maintain, or repair 
highest houses within the limits), all (s. 89) such fire-plugs, or to furnish to 
their pipes to which fire-plugs shall be the town commissioners a sufficient 
fixed, unless prevented by frost, unusual supply of water for the public pur- 
drought, or other unavoidable cause or poses aforesaid (which by s. 37 are the 
accident, or during necessary repairs, cleansing of sewers, supplying of baths 
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were incorporated with certain powers of taking land and supplying 
and maintaining waterworks; that the plaintiff was the owner and 
occupier of a dwelling-house, timber-yard, and saw mills situate 
within the limits prescribed by the defendants’ Act for the supply 
of water by the defendants, and was under the provisions of the 
said Act, and the Waterworks Clauses Act, 1847, entitled, for 
reward to be paid by him to the defendants in that behalf, to a 
supply of water by the defendants, and had complied with all the 
provisions of the said Acts in order to entitle him to such supply 
for domestic and other purposes; that the defendants had laid 
down pipes near to the dwelling-house, &c., of the plaintiff for the 
purpose of supplying water according to the said Acts, and had 
fixed to such pipes fire-plugs; that nevertheless the defendants, 
neglecting their duty in that behalf, did not at all times, and 
especially at the time of the breaking out on the dwelling-house, 
&c., of the plaintiff of the fire hereinafter mentioned, keep charged 
with water their pipes to which fire-plugs had been fixed, under 
such pressure as by the defendants’ Act and the Waterworks 
Clauses Act, 1847, was required, although the defendants were 
not prevented from so doing by frost, unusual drought, or other 
unavoidable cause or accident, or by the doing of necessary 
repairs. That, during the time the pipes, with the said fire-plugs 
affixed thereto, were so laid as aforesaid, a fire broke out in the 
timber-yard and saw mills of the plaintiff, and by reason of the 


and wash-houses, and other public pur- 
poses not including the extinguishing 
of fire), upon such terms as shall have 
been agreed on or settled as aforesaid, 
or if, except as aforesaid, they neglect 
to keep their pipes charged under such 
pressure as aforesaid (s. 42), or neglect 
or refuse to furnish to any owner or 
occupier entitled under this or the 
special Act to receive a supply of water 
during any part of the time for which 
the rates for such supply have been 
paid or tendered (s, 53), they shall be 
liable to a penalty of 10/., and shall 
also forfeit to the town commissioners, 
and to every person haying paid or 


tendered the rate, the sum of 40s. for 
every day during which such refusal or 
neglect shall continue after notice in 
writing shall have been given to the 
undertakers of the want of supply.” 

By s. 85, the clauses of the Railway 
Clauses Consolidation Act, 1845 (8 Vict. 
c, 20), with respect to the recovery of 
damages and penalties are to be incor- 
porated ; and by s. 145 of 8 Vict. c. 20, 
penalties are recoverable by summary 
proceeding before two justices, who by 
s. 150 may award not more than one 
half the penalty to the informer, and 
shall award the remainder to the over- 
seers of the parish, 
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defendants not having charged the pipes under such pressure as 


aforesaid, a proper supply of water could not be procured for the 


purpose of extinguishing the fire, and in consequence thereof the 
timber-yard and saw mills were burnt down, and the plaintiff was 
greatly damaged. 

Demurrer and joinder. 


The Court of Exchequer held the declaration good (1) on the 
authority of Couch v. Steel (2). 
The defendants appealed. 


C. Russell, Q.C. (G. Bruce and Shield with him), for the plain- 
tiff (8) The fact of the imposition of a penalty, recoverable by 
a common informer, for the breach of the duty, does not deprive 
the plaintiff, who has suffered special damage from the defendants’ 
neglect, of his common law remedy by action for compensation. 
Couch y. Steel (2) is a direct authority in favour of the plaintiff’s 
right to maintain this action. Lord Campbell there lays it down 
that the “right by the common law to maintain an action on the 
case for special damage sustained by the breach of a public duty 
is not taken away by reason of the statute which creates the 
duty imposing a penalty recoverable by a common informer for 
neglect to perform it though no actual damage is sustained by any 
one.” For the penalty given by the statute is applicable only to 
the public wrong, not to the private damage. And the case of 
Stevens vy. Jeacocke (4) is not against the plaintiff’s contention, for 
that case is distinguishable on the ground pointed out by Lord 
Campbell in Couch v. Steel (2), that no duty was there imposed by 
the statute on the defendant, he was only prohibited from exer- 
cising the right of fishing to the same extent that he had it at 
common law. 

Sir John Holker, A.G., and Herschell, Q.C. (Crompton with them), 
for the defendants. The remedy for the defendants’ neglect to 
discharge the duty imposed upon them by s. 42 is confined to the 
recovery of the penalty, whether damage is caused by that neglect 
or not. The Court must look at the particular Act to see what 

(1) Law Rep. 6 Ex. 404. (8) There being a cross appeal on 


(2) 3E. & B.402; 23L.J.(Q.B.)121. another point, the plaintiff began. 
(4) 11 Q. B. 7381; 17 L. J. (Q.B.) 168, 
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was the intention of the legislature. The only authority for the 
plaintiff’s contention is the case of Couch'v. Steel. (1) But the 
authorities there relied on in support of the decision in that case 
do not warrant it. That case is inconsistent with Stevens v. 
Jeacocke (2), which was improperly distinguished from it by Lord 
Campbell. There is no difference between a duty not to do a 
thing, and a duty to do a thing as far as regards their character as 
duties. Yet that was the only distinction drawn by the Court. 

G. Bruce, in reply. Here the duty, for the breach of which the 
plaintiff sues, was not a duty created for the benefit of the public 
generally, but only of persons living in a particular district, only 
those persons whose houses are near enough to the pipes in ques- 
tion to derive advantage from the water in such pipes in the event 
of fire. But where a statute imposes a duty for the benefit of 
a class of persons, any member of that class who is injured by a 
breach of such duty must have a remedy by action, if there is no 
penalty given specially to him, otherwise the statute would be a 
dead letter. Here there is no penalty given to the person injured, 
therefore the action lies. There is a remedy given by the Act no 
doubt, but not a remedy to the person aggrieved in the sense of 
compensation for injury. 


Lorp Catrns, L.C. In considering the sufficiency of this de- 
claration, we may, as I pointed out in the course of the argument, 
reject at once all that part of it which relates to the supply of water 
for reward, for the breach alleged is not dependent on the payment 
of money. It is a breach of a duty to keep certain pipes, to which 
fire-plugs are fixed, charged with water at a certain pressure, a duty 
which is not made, by the Act creating it, to depend in any way 
upon the payment of money by anybody. That duty of so keep- 
ing the pipes charged arises under s. 42 of the Waterworks Clauses 
Act, 1847, by which it is enacted that “the undertakers shall at 
all times keep charged with water, under such pressure as afore- 
said (which by s. 35 is such pressure as will make the water reach 
the top storey of the highest house within the limits), all their 
pipes to which fire-plugs shall be fixed, . . . . and shall allow all 


(1) 3B. & B. 402; 28 L TMQB) (2) 1G. Blip iT: SOB) 
121, 163, 
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persons at all times to take and use such water for extinguishing 
fire without making compensation for the same.” Now in my 
judgment the general scheme of these waterworks clauses, and 
of any Act in which they are incorporated, would appear to be 
this: A waterworks company, proposing to supply water to a 
town, apply to parliament for powers to take certain springs 
and land, and to charge rates for the supply of water, in con- 
sideration of which powers being granted them they enter into 
certain obligations. Besides general obligations to supply the 
town commissioners with water for public purposes, they enter 
into certain special obligations as to fire-plugs, viz., to keep the 
pipes connected with those plugs charged with water at a certain 
pressure, and to allow all persons—not any particular persons, or 
owners of particular houses, but all persons—at all times to take 
water for the purpose of extinguishing fire without making com- 
pensation for it. The object for which the water is in such case 
to be used is a public object, and to effect that object the company 
are willing to accept the obligation to allow any person to take 
any quantity of water gratuitously, and further to keep the pipes 
from which that water is to be taken charged at such a pressure 
that the water so taken may be most effectively employed. 

That this creates a statutory duty no one can dispute, but the 
question is whether the creation of that duty gives a right of 
action for damages to an individual who, like the plaintiff, can 
aver that he had a house situate within the company’s limits and 
near to one of their fire-plugs, that a fire broke out, that the pipes 
connected with the plug were not charged at the pressure required 
by the section, and that in consequence his house was burnt down. 
Now, 4 priori, it certainly appears a startling thing to say that a 
company undertaking to supply a town like Newcastle with water, 
would not only be willing to be put under this parliamentary 
duty to supply gratuitously for the purpose of extinguishing fire 
an unlimited quantity of water at a certain pressure, and to be sub- 
jected to penalties for the non-performance of that duty, but would 
jurther be willing in their contract with parliament to subject 
themselves to the liability to actions by any number of house- 
holders who might happen to have their houses burnt down in 
consequence ; and it is, & priori, equally improbable that parliament 
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would think it a necessary or reasonable bargain to make. In the 
one case the undertakers would know beforehand what they had 
to meet as the consequence of their ‘neglect, they would come 
under definite penalties ; in the other they would virtually become 
gratuitous insurers of the safety from fire, so far as water is capable 
of producing that safety, of all the houses within the district over 
which their powers were to extend. 

It is, however, necessary to look at the 48rd section, which im- 
poses the penalty for the breach of the duty in question. That 
section deals with four classes of neglect, the neglect to fix, main- 
tain, or repair fire-plugs, the neglect to furnish the town commis- 
sioners with a sufficient supply of water for public purposes, the 
neglect to keep the pipes charged under the required pressure, and 
the neglect to furnish any owner or occupier with the supply of 
water to which he is entitled. For each of those four classes of 
neglect the company is visited with a penalty of 107. And in two 
of them, the second and fourth, the company is also to forfeit to 
the commissioners or the ratepayer aggrieved a further penalty of 
40s. a day for every day during which the neglect continues after 
notice in writing given to the company. Now, why is it that in 
some cases there is a penalty which is to go into the pocket of the 
persons injured, and not in the case of neglecting to keep the 
pipes fixed to the fire-plugs charged under the proper pressure ? 
The reason is obvious. In the former cases it is convenient to 
give a penalty to the individual, in the latter case it isnot. Inthe 
cases of the town commissioners and the owners or occupiers 
asking for and not getting their proper supply of water, you have 
a person or persons known and determined to whom the penalty 
may be given, but in the case of neglect to keep the pipes properly 
charged there is no particular person whom you can single out 
beforehand, and say that in the event of a breach, he is to be en- 
titled to the penalty. In that case then the only guarantee taken 
by parliament for the fulfilment of the obligation, an obligation 
which has the appearance of being imposed for the benefit of the 
public, is what I may term the public penalty of 10. Apart, 
then, from authority, I should say, without hesitation, that it was 
no part of the scheme of this Act to create any duty which was to 
become the subject of an action at the suit of individuals, to create 
any right in individuals with a powes of enforcing that right by 
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action ; but that its scheme was, having laid down certain duties, 
to provide guarantees for the due fulfilment of them, and where 
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injured, but, where not convenient so to do, there simply to impose 
public penalties, not by way of compensation, but as a security to 
the public for the due performance of the duty. To split up the 
43rd section, and to say that in those cases in which a penalty is 
to go into the pocket of the individual injured there is to be no 
right of action, but that where no penalty is so given to the indi- 
vidual there is to be a right of action, is to violate the ordinary 
rule of construction. There being here in a certain number of 
cases a penalty which the plaintiff himself admits excludes the 
right of action, the conclusion is irresistible that in the remaining 
cases also in the same section the legislature intended to give no 
right of action. 

Now that would have been my opinion apart from authority. 
Ts there then any authority which compels me to depart from 
that opinion? The only case which was cited to us in support of 
the plaintiff's contention was that of Couch v. Steel. (1) There a 
seaman of a merchant ship sued to recover damages for injuries 
sustained by him by reason of the omission of the defendant, a 
shipowner, to provide proper medicines for the ship’s company. 
The declaration in that case was not framed upon any Act of 
Parliament, but on the argument of the demurrer one of the 
Merchant Shipping Acts was referred to as creating a duty in the 
shipowner to provide certain medicines for the benefit of the 
crew, and the case was put by counsel very much as if there had 
been a parliamentary obligation to provide a greatcoat or some 
specific chattel for each particular member of the ship’s. crew, 
The same Act which created the duty to provide the medicines 
imposed a penalty recoverable by a common informer for the 
omission to perform that duty; but it was there held that, not- 
withstanding the imposition of the penalty, an action lay at the 
suit of any one of the crew suffering special damage from such 
omission. With regard to that case, and the effect of that par- 
ticular Act, I will say this, that if the matter were brought before 
this Court for review I should like to take time to consider 


(1) 3B. & B. 402; 23 L. J. (Q.B.) 121, 
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whether, with reference to that particular Act, that case was 
rightly decided. I will not go further than that, for it is un- 
necessary here to enter into that question, the Act of Parliament 
under which the present action is brought being of a widely 
different character, and one which is open to observations which 
would not apply to the Merchant Shipping Act which was before 
the Court in Couch v. Steel. (1) But I must venture, with great 
respect to the learned judges who decided that case, and par- 
ticularly to Lord Campbell, to express grave doubts whether the 
authorities cited by Lord Campbell (2) justify the broad general 
proposition that appears to have been there laid down,—that, 
wherever a statutory duty is created, any person, who can shew 
that he has sustained injuries from the non-performance of that 
duty, can bring an action for damages against the person on 
whom the duty is imposed. I cannot but think that that must, 
to a great extent, depend on the purview of the legislature in 
the particular statute, and the language which they have there 
employed, and more especially when, as here, the Act with which 
the Court have to deal is not an Act of public and general policy, 
but is rather in the nature of a private legislative bargain with a 
body of undertakers as to the manner in which they will keep up 
certain public works. The case of Couch y. Steel (1), therefore, is 
no authority to regulate our decision in the present case. I am 
of opinion, therefore, that the declaration discloses no cause of 
action, and that the judgment of the Court of Exchequer must 
be reversed. 


CocksurN, C.J. Iam of the same opinion. Notwithstanding 
the great respect that I entertain for the judges who decided the 
case of Couch v. Steel (1), I must say that I fully concur with 
the Lord Chancellor in thinking, that the question, whether that 
case was rightly decided, is one which is open to very grave 
doubts. That question, however, is one which it is unnecessary 
to entertain here, for the present case is clearly distinguishable. 
The Act of Parliament on which that case turned was a public 
general Act applicable to all the Queen’s subjects; here we are 
dealing with certain obligations imposed by the legislature upon 


(1) 3E. & B. 402; 23 L. J, (Q.B.) (2) 3E. & B. at p. 411; 23 L. J. 
121, COB ated: 
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a private company, as the conditions upon which parliament 
granted them the powers under which they carried out their 
undertaking ; and I think that such an Act of Parliament as this 
is liable to a much more limited and sirict interpretation than 
that which can be put upon one which is applicable to all the 
subjects of the realm. I entirely agree with the Lord Chancellor 
in the conclusion at which he has arrived, that the particular Act 
which we have now before us does not by implication give to 
persons, who may be injured by the breach of the duties thereby 
imposed, any remedy over and above those which it gives in 
express terms. If, therefore, any person is injured by a breach of 
such duty, he must have recourse to the statutory remedy, and 
cannot maintain an action for damages. 


Brett, L.J. On the true construction of this statute it is 
plainly the intention of the legislature that the only remedy for 
such a breach of duty as the present should be the recovery of the 
penalty. Iam, therefore, of opinion, that the demurrer must be 
allowed. It is unnecessary to determine here whether Couch v. 
Steel (1) was properly decided upon the particular Act under 
which the action in that case was brought; I am, however, bound 
to say that I entertain the strongest doubt whether the broad rule 
there enunciated can be maintained, the rule, that is to say, that, 
where a new duty is created by statute, and a penalty is imposed 
for its breach, which penalty is to go to the person injured by such 
breach, the penalty, however small and inadequate a compensa- 
tion it may be, is in such a case to be regarded as indicating an 
intention on the part of the legislature that there should be no 
action by such person for damages, but that, where a similar duty 
is created, and a similar penalty imposed which is not to go to 
the person injured, then the intention is that he is to have a 
right of action. I do not think that that proposition can be 


supported. 
Judgment reversed. 


Solicitors for plaintiff: Walters & Gush, for Chartres & Youll, 


Neweastle-wpon-Tyne. 
Solicitors for defendants: Williamson, Hill, & Co. 
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‘ 


In THE Marrer or AN AppLicaTiIoN BY TOOMER ANpD Oruers v. THE 
LONDON, CHATHAM, AND DOVER RAILWAY COMPANY anp 
THE SOUTH EASTERN RAILWAY COMPANY. 


Railway Oommissioners—Jurisdiction of, to make Orders requiring two Com- 
panies to act jointly—Order for Penalties—Prohibition—Regulation of 
Railways Act, 1873 (86 & 37 Vict. c. 48), ss. 6,11, 26—Railway and Canal 
Trafic Act, 1854 (17 & 18 Vict c. 31), ss. 2, 3. 

The Railway Commissioners, under 386 & 387 Vict. c,48, made an order re- 
quiring the C. and the 8S. EH. Railway Companies to make arrangements and to 
afford facilities for the transference of traffic from the line of one company to 
the other; to arrange the arrivals of their trains at a junction in a particular 
manner, and directing the C. Company to run trains over a disused branch line; 
and, upon non-compliance with the order, made a further order imposing penal- 
ties upon both companies for their disobedience :— 

Held, that the first order was invalid, and that a prohibition must be granted 
to restrain the commissioners from enforcing it; for, assuming that they had 
jurisdiction to require each company separately to give facilities according to 
its powers, they were not entitled to order two companies to act jointly in doing 
what neither could do separately. 

Queere, whether, if the first order had been valid, the commissioners had, under 
s. 6, jurisdiction to impose penalties for non-compliance with it. 


Rute obtained by the London, Chatham, and Dover Railway 
Company, calling on Toomer and others (the applicants to the 
Railway Commissioners in a complaint against the Chatham and 
the South Eastern Railway Companies) to shew cause why a writ 
of prohibition should not issue, to prevent the Railway Commis- 
sioners from enforcing two orders made by them on the 6th of 
January and the 14th of March, 1877, and from taking any further 
proceedings to compel the Chatham Company to run trains be- 
tween Strood and Chatham. 

The facts upon the affidavits were that in December, 1876, 
Toomer and certain other persons resident in the neighbourhood 
of Strood made a complaint to the Railway Commissioners, under 
the Regulation of Railways Act, 1873. (1) 


(1) 36 & 37 Vict. c. 48, s. 6: “ Any 
person complaining of anything done 
or of any omission made in violation 
or contravention of s. 2 of the Railway 
and Canal Traffic Act, 1854, or'of s. 16 
of the Regulation of Railways Act, 


1868, or of this Act, . . . may apply to 
the commissioners . . . and they shall 
have and may exercise all the jurisdic- 
tion conferred by s.3 of the Railway 
and Canal Traffic Act, 1854, on the 
several courts and judges empowered 


VOL. II. EXCHEQUER DIVISION. 


The commissioners delivered a judgment on this complaint on 


the 6th of January, 1877. The following abstract of the judg- 


ment shews the grounds of the application and the nature of the 
relief sought :— 


This is a complaint against the Chatham and the South 
Eastern Railway Companies for not establishing a proper through 
service via Strood Junction for traffic requiring to pass over a 
portion of each company’s railway, and for not availing themselves 
of the junction for the interchange of passenger traffic. The 
railways of the two companies form at Strood a continuous line of 
communication. A short branch diverges out of the Chatham 
railway just north of the railway bridge over the Medway, and 
connects with the Strood station on the North Kent Line of the 
South Eastern Railway. This branch, which is seventeen chains 
in length, makes it practicable for through traffic to be inter- 
changed by the two companies without break of railway, and was 


to hear and determine complaints under 
that Act, and may make orders of like 
nature with the writs and orders autho- 
rized to be issued and made by the said 
courts and judges ; and the said courts 
and judges shall, except for the purpose 
of enforcing any decision or order of 
the commissioners, cease to exercise 
the jurisdiction conferred on them by 
that section.” 

Sect. 11 recites, explains, and amends 
s. 2 of the Railway and Canal Traffic 
Act, 1854, with reference to ‘the due 
and reasonable receiving, forwarding, 
and delivering of through traffic.” 

Sect. 26: “ Any decision or any 
order made by the commissioners for 
the purpose of carrying into effect any 
of the provisions of this Act, may be 
made a rule or order of any superior 
Court, and shall be enforced either in 
the manner directed by s. 3 of the 
Railway and Canal Traffic Act, 1854, 
as to the writs and orders therein men- 
tioned, or in like manner as any rule or 
order of such Court. . .-. 


“The commissioners shall, in all pro- 
ceedings before them under ss. 6, 11, 
12, and 18 of this Act, and may if they 
think fit in all other proceedings before 
them under this Act . . . state a case 
in writing for the opinion of any supe- 
rior Court determined by the commis- 
sioners upon any question which in the 
opinion of the commissioners is a ques- 
tion of law. 

“The Court to which the case is 
transmitted shall hear and determine 
the question or questions of law arising 
thereon, and shall thereupon reverse, 
affirm, or amend the determination in 
respect of which the case has been 
stated, or remit the matter to the 
commissioners with the opinion of the 
Court thereon, or may make such other 
order in relation to the matter, and 
may make such order as to costs as to 
the Court may seem fit, and all such 
orders shall be final and conclusive on 
all parties. .... Save as aforesaid, 
every decision and order of the com- 
missioners shall be final.” 
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for some time used for that purpose. It was part of the main 


~ line of the East Kent (now the Chatham) Railway until that com- 


pany obtained access to London by a route independent of the 
North Kent Line, when this portion of the line ceased altogether 
to be used for passenger traffic. The applicants, however, who 
desire to use the lines of these two companies as a continuous line, 
complain of having to walk or drive between the Strood station of 
the South Eastern Railway and Chatham station of the Chatham 
Company, and of having also to re-book at those stations; they 
complain further of the unreasonable delay attending through 
journeys from the trains not being run to suit each other, and 
their times therefore not corresponding, and they find not less 
fault with the way of carrying through goods traffic. 

We entertain no doubt that the particular accommodation sought 
for, the working, that is, of a train service to connect the railways, 
is one which it is an obligation on the companies to provide. 

It does not appear that except by arrangement the South 
Eastern Company could run to Chatham or upon the line branch- 
ing off from Strood station; but the East Kent Railway Act, 1853, 
gives, by s. 39, the Chatham Company power to use the Strood 
station of the South Hastern Company as fully as if it was their 
own. 


The commissioners accordingly made the following order, dated 
the 6th of January, 1877 :— 


“We do order and enjoin the Chatham and the South Eastern 
Companies to make arrangements and afford all due facilities and 
conveniences for the Strood station of the South Eastern Company 
on and from the Ist day of February next, being the place where 
through traffic of any description may be transferred to and from 
the North Kent Railway from and to the Chatham Railway and 
the Chatham Company, to convey without delay all such traffic by 
railway between Chatham and Strood stations. 

“ Provided always, that if at any time the two companies prefer 
that the Chatham station of the Chatham Company shall be the 
place where such traffic shall be transferred or exchanged, and 
shall make all suitable and convenient arrangements, as well with 
regard to transfer at the Chatham station as to conveyance by 
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rail between the Chatham and Strood stations, such arrangements 
may be put in operation in lieu of those to be made pursuant to 
this part of our order, and in such case from and after the date 
of their coming into operation and during their continuance this 
part of our order, so far as such arrangements may differ from it 
as regards the Chatham Company being the particular company 
to convey between Chatham and Strood, and as regards Strood 
station being the place of exchange between the two companies, 
shall to that extent be in abeyance. 

“ And we order and enjoin the South Eastern and the Chatham 
Companies so to arrange the arrival and departure of their respec- 
tive trains as that for up through journeys each day there shall be 
four departures of trains from Strood within half-an-hour of the 
arrivals of trains at Chatham, and for down through journeys 
four departures of trains from Chatham within half-an-hour of the 
arrivals of trains at Strood, and we order the Chatham Company 
to convey by railway between Chatham and Strood stations pas- 
sengers and luggage travelling by any of such trains at times to fit 
the arrivals and departures of four other up and four other down 
trains run on the North Kent line by the South Eastern Company.” 


The commissioners, on the 9th of February, on the application 
of the Chatham Company, extended the time for compliance with 
this order to the 1st of March. 

The companies not having obeyed this order, application was 
made to the commissioners, and they made an order on the 14th 
of March, of which the following is the material part :— 

We decide that the Chatham Company and the South Eastern 
Company have respectively failed to obey our orders of the 6th day 
of January and the 9th day of February, 1877, and that no suf- 
ficient reason has been shewn by the Chatham Company or the 
South Eastern Company for such failure to obey our orders. And 
we do order the Chatham Company to pay into court, to abide 
our ultimate decision in the matter of this application, the sum of 
602. for every day after the 31st day of March instant that the 
Chatham and Dover Company shall fail to obey our orders dated 
the 6th day of January and the 9th day of February, 1877. And we 
do order the South Eastern Railway Company to pay into court, 
to abide our ultimate decision in this matter, the sum of 15/7. for 
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1877 every day after the 3lst dayof March that the South Eastern 
Company fail to obey our orders of the 6th day of January and 9th 
day of February, 1877. 


TooMER 


OF 
Lonvoy, 
CHATHAM, 


Raewee, June 21,22. Thesiger, Q.C., and Willis, Q.C. (with them Jeune), 
for the applicants, shewed cause. The Railway Commissioners 
have jurisdiction to compel companies to conform to every part of 
s. 2 of the Railway and Canal Traffic Act, 1854, as explained and 
extended by s. 11 of the Railways Regulation Act, 1873, and are 
authorized to make them work their lines so as to give the public 
“all reasonable facilities according to their respective powers” 
(17 & 18 Vict. c. 31, 5. 2); and this applies in an especial sense 
to cases of through traffic; for this purpose, therefore, they have 
power to point out and specify the particular facilities which the 
public ought to enjoy: Innes vy. London, Brighton, and South Coast 
Ry. Co. (1). The reason why the Court did not interfere with the 
numbers of trains that stopped at a station in the Caterham case 
was that it was not proved to them that the convenience of the 
public was not consulted: Caterham Railway v. London, Brighton, 
and South Coast Ry. Co. (2); whereas here the commissioners have 
expressly found that sufficient accommodation is not afforded to 
the public, and their finding is conclusive (386 & 37 Vict. c. 48, 
s. 26). A junction between two lines makes them a continuous 
line, the lines of the Chatham and South Eastern Railways come, 
therefore, under s. 2 of the Railway and Canal Traffic Act, and it is 
competent to the commissioners to make an order requiring both 
companies to use their respective powers in forwarding through 
traffic: Local Board of Uckfield vy. London, Brighton, and South 
Coast Ry. Co. (3) 

All the jurisdiction of the Court of Common Pleas has been: 
transferred to the commissioners by s. 6 of the Railways Regula- 
tion Act, 1878, and the courts of law have ceased to exercise juris- 
diction in these matters; so that the commissioners have power to: 
enforce their own orders by penalties, while the courts of law only 
retain the procedure and machinery by which, if necessary, such. 
penalties may be levied. 


(1) 2 Nev. & Macn. 155. (2) 1C. B. (N.S.) 410; 26 L. J. (C.P.) 16. 
(3) 2 Nev. & Macn. 214. 
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Pope, Q.C., and W. G. Harrison, Q.C. (with them Moulton), for the 
Chatham Company, in support of the rule. The commissioners 
had power, without doubt, to entertain the question brought before 
them by the complaint of the applicants: but they exceeded their 
jurisdiction in making the order of the 6th of January. This order 
requires the Chatham Company to give facilities off their own line, 
that is, to use running powers over the line of another company, 
to run trains between two stations belonging to two different com- 
panies, to do that which they cannot do without the concurrence 
of the South Eastern Company, so that this order attempts to do 
that which the Court of Appeal in Chancery has declined to do: 
Powell Duffryn Steam & Coal Co. v. Taff Vale Ry. Co.(1) The 
commissioners have no power to frame a time table, to arrange 
the traffic, to direct how the facilities the public desire are to be 
given, they cannot make an order which would require the con- 
struction of new works, and so might necessitate the raising of 
new capital. They have no jurisdiction to decide whether their 
orders have been obeyed, and their powers were exhausted when 
they had made their first orders; they have no power to make an 
order for penalties, the only orders that they can make are orders 
by way of injunction, as provided bys. 3 of the Railway and Canal 
Traffic Act, 1854, which defines the jurisdiction now transferred to 
the commissioners; the enforcement of orders made by the com- 
missioners remain with the courts of law, as provided by s. 26 of 
the Regulation of Railways Act, 1873, so that the order ef the 
14th of March was ultra vires. 

lis, Q.C., i ly. 
Hepes Cur. adv, vult. 


June 28. The judgment of the Court (Cleasby, B., and 
Hawkins, J.) was read by 

CieasBy, B. In this case a question of some difficulty has been 
brought before us in the form of an application for a prohibition 
to the Railway Commissioners restraining them from taking further 
proceedings to enforce certain orders made by them. 

The Railway Commissioners now exercise by virtue of 36 & 
387 Vict. c. 48, the jurisdiction possessed by the Court of Common 


(1) Law Rep. 9 Ch. 331. 
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1877. Pleas under the Railway and Canal Traffic Act, 1854. The 
Tooume  @Xercise of this jurisdiction was from the beginning considered as 
uae attended with much difficulty (see Mr. Justice Cresswell’s remarks 
Cuarnam, in Ransom vy. Great Eastern Ry. Co. (1)), and the difficulty is not 

Wee ce diminished when we have to consider the extent to which it ought 
to be and can legally be exercised. 

There must be some limit to its exercise, and as there is no 
absolute right to an appeal (for sect. 26 of the Act only gives a 
right to a case upon questions which in the opinion of the com- 
missioners are questions of law), the proceeding by prohibition 
seems to be the proper mode of calling in question the legality of 
an order. 

It is contended by the Chatham Company (a name by which we 
will for convenience call the London, Chatham, and Dover Rail- 
way Company) that the commissioners have gone beyond their 
jurisdiction in making two orders upon them and the South 
Eastern Company of the 6th of January, 1877, and the 14th of 
March, 1877. 

The principal question arises upon the order of the 6th of 
January, which is as follows :— 

“And we order and enjoin the Chatham and Dover Company 
and the South Eastern Company to make arrangements and afford 
all due facilities and conveniences for the Strood Station of the 
South Eastern Company, on and from the Ist day of February 
next, being the place where through traffic of any description 
shall or may be transferred to and from the North Kent Railway, 
from and to the London, Chatham, and Dover Railway, and the 
Chatham and Dover Company to convey without delay all such 
traffic by railway between Chatham and the said Strood Station: 
Provided always, that if at any time the said two companies prefer 
that the Chatham Station of the Chatham and Dover Company 
shall be the place where such traffic shall be exchanged or trans- 
ferred, and shall make all suitable and convenient arrangements 
as well with regard to transfer at the Chatham Station as to con- 
veyance by rail between the Chatham and Strood Stations, such 
arrangements may be put in operation in lieu of those to be made 
pursuant to this part of our order, and in such case from and after 

(1) 10. B, (N.S.) 487; 26 L. J. (C.P.) 91. 
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the date of their coming into operation and during their continu- 
ance this part of our order, so far as such arrangements may differ 
from it as regards the Chatham and Dover Company being the 
particular company to convey between Chatham and Strood, and 
as regards Strood Station being the place of exchange between the 
companies, shall to that extent be in abeyance.” 

Then there follows a further order upon the South Eastern 
Company and the Chatham Company to arrange the arrivals and 
departures of their trains at Strood in a particular manner, and an 
order upon the Chatham Company to convey by railway between 
Chatham station and Strood certain passengers. 

A further question is also raised upon the order of the 14th of 
March, viz., the authority of the commissioners under the 6th 
section of the Act to enforce orders made by them, which is un- 
doubtedly a proper case for prohibition if any real question arises 
as to that authority. But the first question was that upon which 
the principal argument was addressed. It arises upon the 2nd 
and 8rd sections of the Railway and Canal Traffic Act, 1854. The 
2nd section directs what railway companies shall do, and the 3rd 
section provides the means to be resorted to upon a complaint of 
default. 

Now we have nothing to do with the reasonableness of the con- 
clusion arrived at by the commissioners as to the default of either 
the Chatham or the South Eastern Companies in not affording due 
facilities, and obstructing the public on a continuous line of rail- 
way. The question brought before us was not the competency of 
the commissioners to entertain those matters and form conclusions 
upon them, which could not be questioned. The question brought 
before us was the competency of the commissioners to entertain 
an application which resulted in the order of the 6th of January, 
and the question may be tested properly by considering whether 
if the application had been in the terms of the order it was one 
which the commissioners could properly entertain, not being an 
application against the companies for each of them to give facili- 
ties, or do something which it was in their own power to do, but an 
application against the two companies to act jointly in doing what 
neither could do separately, as for example, to enter into arrange- 
ments for making Strood a station for the transfer of traffic, and 
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to make jointly a time-table of particular traffic. When the 
obligation to give facilities, &c., is enlarged in this way, Mr. 
Justice Cresswell might well have said the question assumes a 
very complicated and difficult character. Considering the appli- 
cation in this way, both my Brother Hawkins and myself think 
that it is one thing to call upon each company, according to its 
powers, to give certain facilities, and a different thing to call upon 
them to act jointly in any way. A little consideration will shew 
how different the two things are. The former can be done by 
each acting independently in the exercise of its own powers. The 
latter is something which is not properly within the exercise of 
the powers of each acting independently, and the attempt to carry 
it into effect would lead to frequent disputes, and is not really as 
certain and final as an order ought to be professing to enjoin a 
particular thing. This is not intended as an objection to the 
order on a matter of form, but has reference to the application for 
such an order being in substance an application which the commis- 
sioners cannot entertain. We had the advantage of a very full 
and able argument upon the matter. And the conclusion at which 
we haye arrived is, that in making the order of the 6th of January, 
the commissioners have exceeded their jurisdiction. We were 
called upon by the learned counsel who shewed cause against the 
rule, if our decision was in favour of a prohibition, only to order a 
declaration in prohibition, and formerly we should unquestionably 
have done so. But now that our order can be considered on 
appeal, in the same manner as if the question were raised upon the 
record, we see no reason for doing this. It would lead to great 
delay, and with a penalty of 601. a day running, such delay ought 
to be prevented, unless some advantage is to be derived from it. 
We do not see how the question can be better raised than on the 
present application. We therefore feel bound to act upon the 
conclusion at which we have arrived and to direct the prohibition 
to issue. The Queen’s Bench Division has, we understand, acted 
upon this view and declined to order a declaration in prohibition for 
the purpose of raising a question of difficulty and importance. (1) 

The prohibition will be against taking any further proceedings 
to enforce the order of the 6th of January. This disposes of the 


(1) See Serjeant v. Dale, 2 Q. B. D. at p. 568. 
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case before us, and the other question, viz. the validity of the — 1877 
order of the 14th of March (on the supposition of the order of 


TOoMER 
the 6th of January being legal) is not properly before us for de- pe 
cision, but the prohibition may go in the form asked by the rule, Cuarnay, 


Riss A & 2 AND Dover 
so far as regards the restraining the commissioners from enforcing Rarway Co. 


or taking further proceedings to enforce the orders of the 6th of 
January and the 14th of March, 1877, but not further to restrain 
them generally from compelling the Chatham Company to run 
trains between Chatham and Strood. We cannot decide before- 
hand that no order could under any circumstances be legally 
made directing such trains to run. 

As regards the costs of this application, we see no ground for 
saying that the application actually made to the commissioners 
was an improper one, and as the commissioners have made the 
order complained of, there is no sufficient reason for making the 
original applicants pay the costs of setting it aside. There will 


therefore be no order for costs. 
Rule absolute. 


Solicitor for applicants: Howard Russell, Gravesend. 
Solicitor for London, Chatham, and Dover Railway Company : 
White, Victoria Station. 


BISSICKS v. THE BATH COLLIERY COMPANY, LIMITED. July 5. 
Ex parte BISSICKS. pe Pe ta ae 
Sheriff—Levy under fi. fa.—Poundage and Fee—29 Eliz. c. 4—1 Vict. c. 55. 
A sheriff’s officer in the execution of a warrant of fi, fa. went with another 
man to the debtor’s house, shewed him the warrant, and demanded payment, 
and told him that in default of payment the man must remain in possession and 
further proceedings be taken. The debtor then paid the sum demanded in the 
warrant, which included poundage and officer’s fee :— 
Held, that there had been in substance a levy, and that the sheriff was entitled 
to poundage and fee, though there had been no sale. 
Nash v. Dickinson (Law Rep. 2 C. P. 252), and Roe v. Hammond (2 C. P. D. 
300), not followed. 


In this case judgment had been given against the plaintiff with 
costs, which were taxed at 23/.19s. 2d. A writ of fi. fa. having 
been delivered to the sheriff of Bristol, his officer, accompanied 
by another man, proceeded with the warrant to the plaintiff's 
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shop, where he found the plaintiff and told him he had a warrant 
to execute a writ of fi. fa. for 287. 7s. 24. The plaintiff being 
then engaged in serving a customer the officer waited about a 
quarter of an hour till the plaintiff was at liberty, and then ex- 
plained the nature of the warrant, and read over the principal 
parts to him. The plaintiff took the various items down in 
writing, and the officer then told him that he required imme- 
diate payment, otherwise further proceedings would be taken 
and the man must remain in possession. The plaintiff then asked 
the officer into his counting-house, took out a cashbox and paid 
him the 28/7. 7s. 2d., which was made up as follows: taxed costs, 
231. 19s. 2d.; costs of execution, ll. 15s.; interest, 1s.; poundage, 
17. 6s.; levy fees, 10. 6s. 

An order having been obtained calling on the sheriff to shew 
cause why he should not return the 2/. 12s. illegally received by 
him for poundage and fees, 


M‘Kellar, for the sheriff, contended that he was entitled to both 
poundage and fees, since what was done amounted to a levy, or 
at all events to a seizure, which was sufficient. He referred to 
29 Eliz. c. 4, by which poundage is granted; 43 Geo. 3, c. 46, 
s. 5; Common Law Procedure Act, 1852, s. 123; Rea v. Jethe- 
rell (1); Graham v. Grill (2); Rawstorne v. Wilkinson (8) ; Colls 
v. Coates (4); Miles v. Harris (5), per Willes, J.; Rex v. Robin- 
son (6); Hutchins y. Scott (7); Masters v. Lowther (8) ; and to Nash 
v. Dickinson (9), which was distinguishable since it did not appear 
there were any goods to seize, and the money was paid under 
protest. 

FF, M. Wiute, Q.C., for the plaintiff. Miles v. Harris (5) decided 
that the sheriff is not entitled to poundage unless he has sold, 
though there may have been an actual seizure—per Erle, C.J., 
and Willes, J. (10). Here there was not even a seizure. Nash v. 


(1) Parker, 177. . (6) 20. M. & RB. 334. 
(2) 2M. & §. 298. (7) 2M. & W. 809. 
(3) 4M. &§. 256. (8) 11 C..B, 948; 21 L..J. (C.P.) 
(4) TL A. & E. 826; 9 LJ. (N.S.) 180. 
(Q.B.) 232. (9) Law Rep. 2 C. P. 252. 


(5) 12 ©. B, (N.S.) at p. 559; 81 (10) 81 L. J. (G.P.) at p. 362. 
L. J. (G.P.) 361. 
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Dickinson (1) is a direct authority that under circumstances like 
the present the sheriff is not entitled to poundage. There is no 
appreciable distinction, and that case must be overruled if the 
sheriff is to be held entitled. In Roe y. Hammond (2) it was 
held that the sheriff who has seized but not sold is not entitled 
to poundage, the Court following an anonymous case cited from 
Lofft, where it was said in the King’s Bench, “It seems on 
inquiry into the practice the sheriff cannot have poundage till the 
goods are sold.” As to the sheriff’s fee of 12. 1s. which is granted 
under 1 Vict. c. 55, it is not due till the warrant is executed. 
In the Table of Fees (2 Ch. Arch. Pr. 1777, 12th ed.) it is ex- 
pressed, “To the bailiffs for executing warrants on.... fi. fa. 
.... 101s.” Inthe form given for writs of fi. fa. in the Judi- 
cature Act, 1875, Appendix F, 1, the sheriff is commanded that 
of the goods and chattels of he “cause to be made the sum 
of £—.” In Masters y. Lowther (3) Jervis, C.J., said that where the 
goods are released without execution being executed no poundage 
is payable. The writ is not wholly executed till the goods are 
sold and the proceeds handed over: Harrison v. Paynter (4). 


Cocxsurn, C.J. The question is whether the writ of fi. fa. was 
executed. If it was the sheriff is entitled to the poundage and 
fees; if it was not executed he is not entitled. ‘The case of Nash 
y. Dickinson (1), though the facts are not precisely the same, 
is substantially a decision upon this point. But in matters of 
practice the decisions of one Court are not binding upon the 
others, ‘unless the practice has become so settled that it ought 
not to be shaken, In my opinion it is enough if the sheriff's 
officer goes down to the premises with the warrant and gets pay- 
ment. He can only receive payment by virtue of the warrant, 
which is his authority, and the debtor can make a valid payment 
only under the warrant; and if the debtor in order to avoid the 
inconvenience of a levy and sale prefers to pay the money, I 
think the sheriff's officer is not only authorized but bound to accept 
it. But is he therefore to lose his remuneration? It is a great 


(1) Law Rep. 2 C. P. 252. (4) 6M. & W. 387; 9 L. J. (N.S.) 
(2) 2C, P. D. 305. Ex. 169. 
(8) 11 C. B. at p. 953. 


461 


1877 


BIssIckKs 
v. 
Batu 
CoLutERy Co, 


462 


1877 
BIssIcKs 
v 
Batu 


CouLuiEeRy Co. 


EXCHEQUER DIVISION. VOL. II. 


relief to the debtor to have the matter settled as early as pos- 
sible. If we were to say that it is only by a levy and sale that 
the officer earns his remuneration, then in every instance the 
officer would have to insist on the whole performance being gone 
through, and that would cause great inconvenience. 

We must look to see if the writ has been virtually executed. 
The officer comes and says, “I have a warrant to seize your 
goods for a certain sum, which must be paid or further proceed- 
ings will be taken.” They go through the items together, and 
the debtor voluntarily hands over the money to the officer, being 
under an obligation to him for his courtesy in giving as little 
trouble as possible, and then the debtor dishonourably turns round 
and refuses to pay his fees. I think therefore that the sheriff 
is entitled to these sums, and that the decision of Nash v. Dickin- 
son (1) was on insufficient grounds. I say nothing about Roe 
v. Hammond (2) because that decision appears to have been 
founded on an anonymous case in Lofft’s Reports, which is not 
sufficient to support it. 


CuEassy, B. It is of no use attempting to define a levy, but I 
think in this case there was in substance an actual levy, and if so, 
the sheriff is entitled to his poundage and fees, 


Solicitors for plaintiff: Mead & Daubeny. 
Solicitors for sheriff: Guscott, Wadham & Daw, for Wadham, 
Chilton, & Green—Armytage, Bristol. 


(1) Law Rep. 2 ©. P. 252, (2) 20. P. D. 300. 
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[IN THE COURT OF APPEAL.] 


SPICE v. BACON. 
Innkeeper’s Liability—26 & 27 Vict. c. 41, ss. 1 and 8 —Suffictency of Notice 
limiting Liabilty. 

By s. 1 of 26 & 27 Vict. c. 41, no innkeeper shall be liable to make good to any 
guest of such innkeeper any loss of or injury to property brought to his inn... 
to a greater amount than the sum of 30/., except in the following cases: Where 
such property shall have been stolen, lost, or injured, through the wilful act, de- 
fault, or neglect of such innkeeper, or any servant in his employ.... Sect. 3 
requires the innkeeper to exhibit a copy of s. 1 in a conspicuous part of the hall 
or entrance to his inn, otherwise he cannot claim the protection of s. 1. 

The defendant, an innkeeper, caused a paper which purported to be a copy of 
s. 1 of 26 & 27 Vict. c. 41, to be exhibited in the hall or entrance to his inn, but 
the paper was unintentionally misprinted, and the sentence stood: ‘“ Where such 
property shall have been stolen, lost, or injured through the wilful default or 
neglect of such innkeeper or any servant in his employ.” 

The plaintiff, while a guest at the defendant’s inn, had stolen from his bedroom 
at night property amounting to the value of 1192. :— 

Held, that, the notice contained no statement which admitted the continuance 
of the common law liability for the goods or property stolen, lost, or injured 
through the wilful act of the innkeeper or his servant, and therefore did not 
protect the defendant. 


THE statement of claim alleged, that the plaintiff on the 15th 
of November, 1875, was received by the defendant, who was the 
innkeeper of the the Old Ship Hotel at Brighton, and lodged as a 
guest in the inn for reward payable by the plaintiff in that behalf 
to the defendant, and a certain bedroom in the inn was set apart 
by the defendant for the use of the plaintiff while lodging in the 
inn. On the night of that day, the plaintiff slept in the bedroom, 
and while he slept certain goods and money of the plaintiff which 
he had brought with him to the inn and had placed in the bed- 
room, to wit, a gold watch and chain with a compass attached, a 
gold diamond ring, signet ring, a case of instruments, a purse con- 
taining 5/. in gold and some silver, were stolen and carried away 
from the bedroom; and that the goods and money were stolen 
and lost by reason of the default and neglect of the defendant 
and his servants, in permitting persons of dishonest character to 
frequent the inn. 

The statement of defence, amongst other things, alleged that 
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the notices, which are required under 26 & 27 Vict. c. 41, s. 3 (1), 


~ to be exhibited in order that the defendant“might be entitled to 


the benefit of that Act, were duly exhibited in the manner pro- 
vided thereby, when the goods and money were brought by the 
plaintiff to the hotel; and that by reason of the provisions of the 
Act the defendant was not liable to a greater extent than the sum 
of 30/., and that he had paid this sum into court. 

The plaintiff replied, that under the circumstances set forth in 
the statement of claim, the defendant was not protected by the 
statute, and that the sum of 307. was not sufficient to satisfy his 
claim. 

At the trial, before Kelly, O.B., at the London sittings, on the 
14th of February, 1877, the following facts were proved. The 
plaintiff was a guest at the hotel kept by the defendant, and while 
there, during the night of the 15th of November, 1875, the articles 
and money mentioned in the statement of claim, were stolen from 
his bedroom while he slept. The defendant had caused a copy 
of s. 1 of 26 & 27 Vict. c. 41, to be exhibited as required by the 
third section of the same Act, in a conspicuous part of the hall 
or entrance to his inn; but the copy was unintentionally mis- 
printed, and the sentence stood: “ Where such property shall 
have been stolen, lost, or injured, through the wilful default or 
neglect of such innkeeper or any servant in his employ.” 

At the trial, the plaintiff contended that the variance between 
the first section and the copy exhibited, was a substantial variance, 
and disentitled the defendant to the protection of the Act. He 
also contended that the loss was caused by the wilful act of the 
defendant and his servants. 

The defendant contended that the plaintiff’s loss was caused by 


(1) By 26 & 27 Vict. c. 41,s.1,no neglect of such innkeeper or any 


innkeeper shall, after the passing of 
this Act, be liable to make good to 
any guest of such innkeeper any loss 
of, or injury to, goods or property 
brought to his inn.... to a greater 
amount than the sum of 30/., except in 
the following cases: that is to say, 
(1) where such goods or property shall 
have been stolen, lost, or injured, 
through the wilful act, default, or 


servant in his employ.... By s. 3, 
every innkeeper shall cause at least 
one copy of the first section of this Act, 
printed in plain type to be exhibited 
in a conspicuous part of the hall or 
entrance to his inn, and he shall be 
entitled to the benefit of this Act in 
respect of such goods or property only 
as shall be brought to his inn while 
such copy shall be so exhibited. 
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his own negligence. The jury found a verdict for the defendant, 
and Kelly, C.B., subsequently directed judgment to be entered for 
the plaintiff. (1) 


Grantham, @.C., and J. H. Johnstone, for the defendant, con- 
tended that the printed paper purporting to be a copy of s. 1 of 
26 & 27 Vict. c. 41, was substantially a copy of that section, that 
the error was a mere verbal error unintentionally made, not 
designed to mislead, and could not mislead any one, and that 
there had been a compliance with the statute, and that the 
defendant was protected. 

Herschell, Q.C., and G. Bruce, for the plaintiff, contended that 
the defendant was not entitled to the protection of the statute, for 
the omission from the copy of the word “act” altered the sense 
of the sentence, and that it was, therefore, a substantial and 
material yariance : that its omission appeared to limit the liability 
of the innkeeper, and, if the notice had correctly stated the statute, 
he could claim an exemption from liability although the goods 
had been stolen by his servants. 

J. H. Johnstone was heard in reply. 


Lorp Cairns, L.C. We do not entertain any doubt as to the 
effect of the notice under the statute. I regret coming to the 
conclusion which I feel obliged to come to upon that point, 
because I have not the least doubt that there was a bona fide 
intention on the part of the defendant to give a notice which was 
an exact compliance with the statute, and that the omission which 
was relied upon has occurred entirely per incuriam ; but it has 
occurred, and we must deal with the notice as it stands. 

Now at first it rather appeared that it might be looked upon as 
if there had been an omission of a word not material to the sense, 
and I certainly should not be prepared to hold that, if a paper had 
been put up in an inn, which was intended in good faith to be a 
copy of the section of the statute, and that all that could be said 


(1) The Court of Appeal reverses there was such negligence or absence 
this judgment and entered the judg- of care on the part of the plaintiff as 
ment for the defendant, on the ground disentitled him to recover in the 
that on the facts proved in evidence _agtion. 
the jury were warranted in finding that 


465 


1877 
SPICE 
Vv. 
Bacon. 


466 


1877 
SPICE 


v 
Bacon. 


EXCHEQUER DIVISION. VOL. II. 


of it in opposition to its being a copy was that a word or two words 
which were not material to the sense and to the operation of the 
statute had been omitted, the paper had ceased to be, or failed 
to be, a copy within the meaning of the statute. But the word 
which is here omitted is the word “act,” and the sentence, which 
should have run: “Stolen, lost, or injured, through the wilful act, 
default, or neglect of such innkeeper, or any servant in his 
employ,” runs: “ Stolen, lost, or injured through the wilful default 
or neglect of such innkeeper or any servant in his employ.” 
There is, therefore, nothing in the notice—no statement—which 
admits the continuance of the common law liability for the goods 
or property which shall have been stolen, lost, or injured through 
the wilful act of the innkeeper or any servant in his employment. 
The result of that is this: if it could be supposed that, in a case 
like the present, the goods were actually stolen by a servant in 
the employment of the innkeeper, the notice, as it now runs, 
would be a notice asserting that the common law liability had 
ceased even in that case. It would be a notice not admitting the 
continuance of the common law liability, where what had led to 
the loss of the goods had been the act of a servant in the employ 
of the innkeeper. 

It is sufficient to say if that be so, the omission here entirely 
alters the operation of the section of the statute. The notice is, 
therefore, not a notice stating the law in the way the first section 
of the statute states it. I feel obliged, I repeat reluctantly, to 
hold that the claim for protection under the statute fails, and that 
the case must be dealt with as if the statute never had passed. 


Cocxsurn, ©.J. I concur in the view which has been just 
stated by the Lord Chancellor. 

I quite concur in thinking that if this were a mere clerical 
error, we might hold the notice sufficient to meet the requirement 
of the Act, as still being a copy; but when we find an omission 
of that which is material, with a view to a clear and distinct state- 
ment of the rights and liabilities of the parties respectively, we 
have an omission which is far beyond a mere clerical error. It 
is an omission of a substantial part of the notice. When we 
have an omission of a material and really substantial part of the 
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notice required by statute, I cannot think it a copy sufficient to —_1877 


satisfy the requirements of the Act. Spice 
v. 


Bramwett, L.J. I concur that on this point our judgment Bacon, 
must be for the plaintiff. 


Judgment accordingly. 


Solicitor for plaintiff: 8. BR’ Hoyle. 
Solicitors for defendant: Stibbard & Cronshey, for Woods & 
Dempster, Brighton. 


THE GENERAL STEAM NAVIGATION COMPANY v. THE LONDON — Jyne 13. 
AND EDINBURGH SHIPPING COMPANY. a ae a 


Pructice—Costs of Successful Party in Actions for Collision between Ships— 
Judicature Act, 1875, Order LY, 


Tn an action in the Exchequer Division, tried by a jury, for damages caused by 
the collision of the defendants’ ship with the plaintiffs’ ship, the defendants raised 
several grounds of defence, but succeeded only on the ground that the collision 
was caused by the negligence of the pilot, whom they were compelled by law to 
employ. The plaintilfs afterwards, under the Judicature Act, 1875, Order LY., 
applied to the Exchequer Division for an order depriving the defendants of costs, 
on the ground that in the Probate, Divorce, and Admiralty Division a defendant 
under similar circumstances is entitled to no costs :— 

Held, that, whether the Exchequer Division had or had not power to make 
such an order, it ought not to be made, for the rule which prevails in the Probate, 
Divorce, and Admiralty Division does not extend to the other Divisions. 


THIS action was for damages caused by the defendants’ vessel 
negligently coming into collision with the plaintiffs: vessel in the 
Thames. ‘The statement of defence alleged: first, that the plain- 
tiff’ vessel was in fault for neglecting to have the regulation 
light; secondly, that the collision was not caused by the negli- 
gence of those in charge of the defendants’ vessel, but was, so far 
as they were concerned, an inevitable accident; thirdly, that if 
the collision was caused by the negligent navigation of the de- 
fendants’ vessel, it was solely the fault of the pilot who was acting 
in charge of the defendants’ vessel under circumstances and within 
a district such as to render the employment of a duly qualified 
pilot compulsory by law. 

At the trial before Kelly, C.B., at Guildhall, the defendants 
abandoned the first two grounds of defence, and relied on the 
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third, upon which the jury found a verdict for the plaintiffs, leave 
being reserved to the defendants to move to enter judgment for 
them, on the ground that in the position in which the defendants’ 
ship was the employment of a pilot was compulsory by law. This 
question having been argued, the Exchequer Division, on the 29th 
of May, 1877, ordered judgment to be entered for the defendants 
upon the point reserved. 

The plaintiffs moved for an order directing that the defend- 
ants be not entitled to recover any costs of defence from the 
plaintiffs but pay their own, on the ground that the defendants 
had failed on all the grounds of defence other than that of com- 
pulsory pilotage, and had succeeded only on the latter; and also 
directing that the defendants pay the plaintiffs their costs on the 
issues on which the latter had succeeded. 


Butt, Q.C.,, and R. H. Webster, for the plaintiffs, in support of 
the motion. The Court has the same power to make the order 
asked for, as the judge who tried the cause would have had “at 
the trial for good cause shewn.” This power is conferred by the 
Judicature Act, 1875, Order LV. (1) The plaintiffs had no 
opportunity of making this application at the trial, for they 
obtained the verdict, and could not foresee that judgment would 
be eventually entered for the defendants, Assuming, then, that 
the Court has the power, the plaintiffs must shew “good cause” 
why the Court should make the order. The “good cause” is 
furnished by the universal practice which prevailed in the Admi- 
ralty Court and now prevails in the Probate, Divorce, and Admi- 
ralty Division, that where in actions for collision the defendant 
raises several defences and succeeds only on that of compulsory 
pilotage, he shall get no costs. The reason for that rule is pro- 
bably that the master is prima facie responsible for the injury, 
and till the action is tried the plaintiff has no means of dis- 
covering who really is responsible. That practice was sanctioned 
by the Privy Council, and has now been affirmed by the Court of 

(1) Order LV.: “Subject to the the costs shall follow the event, un- 
provisions of the Act, the costs of and less upon application made at the trial 
incident to all proceedings in the High —_ for good cause shewn the judge, before 


Court shall be in the discretion of the whom such action or issue is tried or 


Court ; ooo Provided that where the Court shall otherwise order.” 
any action or issue is tried by a jury, 


VOL EXCHEQUER DIVISION, 


Appealin The Daoiz. (1) That case was an appeal from the Probate 
Division and Admiralty Division, but since the Judicature Act 
there is but one Court of Appeal from all the Divisions, and the 
object of that Act was to render the practice uniform in all the 
Divisions. This Division is therefore bound by that case. 
Murphy, Q.C., and Bray, for the defendants were not heard. 


Key, C.B. This is an application by the plaintiffs for an 
order under Order LY. of the Rules of Court, 1875, directing that 
the defendants be not entitled to their costs on the issue of com- 
pulsory pilotage. No application was made to me at the trial 
upon this question, probably because at the trial the verdict was 
entered for the plaintiffs. 

It is quite clear that any application to the judge under Order 
LY. must be made at the trial, and for good cause shewn, and as 
no such application was made to me at the trial, I have no power 
now to deprive the defendants of costs. But it is contended that 
under the last words of Order LV., “the Court” has after the 
trial such a power substantially and quite independently of the 
question whether any application was made to the judge at the 
trial, and whether he granted or refused it. That contention 
raises a question of great nicety and importance, upon which, as 
it is not necessary to give any decision, I express no opinion. 

But supposing the Court has such a power, upon what ground 
are we asked to deprive the defendants of. their costs? For cen- 
turies, the law and practice of all the Courts at Westminster, 
have been this, that the party who succeeds in obtaining the 
verdict is entitled to costs unless he be deprived by some statute, 
or by a judge under some statutory power such as that given by 
Order LV. This being so, I think we ought not to deprive the 
successful defendants of their costs unless some good cause can be 
shewn; without which I could not have made the order at the 
trial. The only cause now shewn is the practice which always 
prevailed in the Admiralty Court while it existed as a separate 
court, and which now prevails in the Probate, Divorce, and Admi- 
ralty Division—that where an action is brought for damages 
caused by the collision of the defendants’ ship with the plaintiffs’ 
ship, and the defendant pleads several defences, and succeeds only 


(1) Weekly Notes, 1877, p. 93. 
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on the defence that the damage was caused by the negligence of 
the pilot whom the defendant employed under the Acts relating 
to compulsory pilotage, the defendant is entitled to no costs. 

It appears from The Daotz (1), that the Court of Appeal has 
held that that well established rule should prevail, and we are 
asked to treat that decision as binding on us, on the ground that | 
the Court of Appeal from the Admiralty Division is also the Court 
of Appeal from the Exchequer Division. It is no doubt desirable 
that the legislature should interpose to assimilate the practice of 
the several Divisions, and to make the practice of the Admiralty 
Division conformable to that of the other divisions in this respect, 
or to make the practice of the other divisions conformable to that 
of the Admiralty Division. That has been done by the legis- 
lature in the Judicature Act, 1873, s. 25, sub-s. 9, which enacts 
that “in any cause or proceeding for damages arising out of a 
collision between two ships, if both ships shall be found to have 
been in fault, the rules hitherto in force in the Court of Admiralty, 
so far as they have been at variance with the rules in force in the 
courts of common law, shall prevail.” Under that enactment the 
law and practice of the Admiralty Court, which were that in such 
causes each party should bear the losses equally, are imposed upon 
the other divisions where the law and practice were different. 
But that could be done by the act of the legislature alone. There 
is then no ground for the order we are now asked to make except 
the practice of the Admiralty Division. 

It has been urged that other defences having been raised, on 
which the plaintiffs have succeeded, they are entitled to the costs 
of those issues. It is premature to express any opinion on that 
point. If on taxation the master refuses to tax the plaintiffs’ 
costs on any issues on which they are entitled to their costs, that 
taxation can be reviewed. I think, therefore, that no good cause 
has been shewn why we should deprive the defendants of their costs, 
and that this application must be refused. 


Hupp.ieston, B. Upon the first question, whether the Court 
has the power to grant the present application, I have no doubt 
that it has the power, and I arrive at this conclusion both from 
the words of Order LY. and’ on authority. Under Order LY. an 


(1) Weekly Notes, 1877, p. 93. 
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order to deprive the successful ‘party of costs may be made (as I 
read it) either by the judge who tries the cause, if an application 
is made to him at the trial and good cause be shewn, or, where no 
application has been made at the trial, by the Court sitting, not on 
appeal, but as the Court to which the application is made, and the 
Court will then decide on the merits. The only authority on the 
matter is Baker vy. Oakes (1), where Cockburn, C.J., and Brett, L.J., 
two of the three judges of the Court of Appeal, seemed to adopt 
this view, and the third, Amphlett, L.J., neither assented nor 
dissented. During the argument (2), Brett, L.J., says the rule 
gives the Court power “if the judge at the trial made no order,” 
and Cockburn, C.J., in his judgment (3), says: “The defendant 
had omitted to make any application as to costs to the judge at 
the trial, but it was still open to him to have applied to the 
Court.” 

But on the second question the plaintiffs have not shewn any 
reason on the merits for the present application. If I thought 
the decision of the Court of Appeal in The Daoiz (4) was intended 
to lay down a rule for all the divisions, I should follow it as 
binding on us, though I should be much disinclined to depart 
from the general rule as to costs which prevails in all the divisions 
except the Admiralty Division. But I do not consider that 
decision binding on us. The Master of the Rolls there said 
that the rule acted on in the Admiralty Court ought to be applied 
in the Court of Appeal, but I read that as meaning in cases of 
appeal from the Admiralty Division, and he does not suggest that 
it ought to be applied in the other divisions, and I think that if 
the Court of Appeal had the present case on appeal from the 
Exchequer Division, they would adopt the practice of the Ex- 
chequer Division. That decision is, therefore, not binding on us, 
and if so I see no reason for deviating from the well established 
rule, that the successful party is entitled to costs. 


-Motion refused. 
R. E. Webster applied for leave to appeal, which was refused. 


Solicitor for plaintiffs: W. Batham. 
Solicitor for defendants: Thomas Cooper. 


(1) 2 Q. B. D. 171. (8) 2 Q. B. D. at p. 174. 
(2) 2Q. B. D. at p. 173. (4) Weekly Notes, 1877, p. 93. 
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THE WEST OF ENGLAND AND SOUTH WALES DISTRICT BANK », 
THE CANTON INSURANCE COMPANY. 


Practice—Discovery and Inspection—Marine Insurance—Ship’s Papers. 


An action having been brought on a policy of marine insurance by the mort- 
gagees of 32-64ths of the ship and it appearing that the plaintiffs had no ship’s 
papers, but that the ship had been sailed by the mortgagor, who was the 
managing owner, and who had since died, the defendants applied for an order 
that not only the plaintiffs but the mortgagor or his representatives, and also all 
persons interested in the proceedings and in the insurance on the ship, should 
produce upon oath the ship’s papers, and that in the meantime all the proceedings 
should be stayed :— 

Held, that the old practice had not been superseded by the Judicature Act, 
1875, Order XXXI., rules 11-18, and that the defendants were entitled to the 
order, which must remain in force until, at all events, the plaintiffs had satisfied 
the Court that they had applied to the mortgagor and done all in their power 
to produce the ship’s papers. 


THIS was an action on a voyage policy of insurance on the ship 
Monarch, made in March, 1876, by the plaintiffs, who were 
mortgagees, not in possession, of 32-64ths of the ship. The ship 
was lost on the voyage insured, having been sailed by the mort- 
gagors, who were the managing owners, and who had since died. 
After the statement of claim had been delivered, the defendants 
took out a summons requiring the plaintiffs to shew cause why 
they “and all parties interested” should not produce to the 
defendants all the ship’s papers. Upon the hearing at chambers, 
Denman, J., made an order in December, 1876, for a stay of pro- 
ceedings until the ship’s papers should be produced by the plain- 
tiffs, but struck out the words “and all parties interested.” 

The defendants gave notice of motion to vary the order of Den- 
man, J., by directing “that not only the plaintiffs, but the mort- 
gagors of the ship, or their representatives, and also all persons 
interested in these proceedings and in the insurance on the ship 
Monarch, do produce upon oath the documents referred to in the 
order of Denman, J.,and that they, as well as the plaintiffs, should 
also account for all such documents as were once, but are not now, 
in their or either of their possession or power.” 
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An affidavit in opposition was made to the effect that the plain- _1877 


tiffs had no ship’s papers. : West oF 
ENGLAND 
: : Bank 
C. Bowen, for the defendants, in support of the motion. The ne 
ANTON 


defendants are entitled to see all the ship’s papers, ie., the pro- Insurance Co. 
tests, surveys, log books, &c., and all documents which can throw 
light on the accident to the ship, for without these they cannot 
prepare their defence. The plaintiffs being bare mortgagees, not 
in possession, cannot have these papers, which must be in the 
possession or power of the mortgagors as managing owners, or 
of their representatives. The plaintiffs have a right to see these 
papers, and can obtain production of them from the mortgagors 
by taking out a summons under s. 48 of the Common Law Pro- 
eedure Act, 1854. In actions on marine policies, the practice 
has been for many years to require production of the ship’s papers 
by the plaintiffs and all persons interested in the proceedings, in 
the insurance, and in the ship. 

Pollard, for the plaintiffs. No case has gone the length now 
contended for. The practice has been confined to cases where 
other persons besides the plaintiff were interested in the action or 
in the insurance. It is not pretended that any person is interested 
except the plaintiffs in the present action or in this insurance. 
But whatever the practice was it is superseded by the Judicature 
Act, 1873, Order XX XI. Rules 11-17 of that Order provide for 
discovery on oath and inspection of documents. Rule 18 enacts 
that, except in the case of documents referred to in the pleadings 
or affidavits of the party against whom the application is made, 
an application for inspection shall be founded upon an affidavit 
shewing of what documents inspection is sought, and that they 
‘are in the possession or power of the other party.” The defend- 
ant’s proper course is to wait till the plaintiffs make their affidavit 
as to documents, and then upon proper affidavits to, as it were, 
surcharge the plaintiffs as to particular documents alleged to be in 
their “possession or power.” The Court cannot order a party to 
an action to give inspection of documents not in his possession or 
power: Fraser v. Burrows (1). Still less have they power to stay 


(1) 2 Q. B,D. 624. 
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1877 proceedings as now asked for, The defendants themselves can 
Wnsr or proceed under s, 48 of the Common Law Procedure Act, 1854, 
ENGLAND byt they have no right to compel the plaintiffs to do so. 


BANK 
v 

iE. Key, C.B. I think that the order prayed for on the part of 

the defendants ought to be made, and upon the materials now 

before us. I regret that the notice of motion prays for an order 

in this peculiar and unsatisfactory form, viz., that the action 

shall be stayed—not till the plaintiffs shall have satisfied the 

Court that they have resorted to all reasonable, lawful, and prac- 

ticable means in their power to produce, or cause to be produced, 

the ship’s papers—but that the action shall be stayed till they 

have caused or procured affidavits to be made by a number of 

other persons over whom they may possess no control. I regret 

that the form is in those terms; but as it appears to be the form 

in which in actions of this kind orders have been made at cham- 

bers for a very long time, I think we shall be doing no injustice 

by making this order absolute, and if the plaintiffs on another 

occasion apply to us shewing that there is an absolute impossi- 

bility on their part in complying with the order, we may then 
consider what it is our duty to do. 


CiEAsBy, B. Iam certainly not prepared to say that the old 
practice, which is confined to actions on marine policies, is super- 
seded by the Judicature Act. I am quite sure I have made this 
order at chambers myself more than once since the passing of 
the Judicature Act. That being so, the question which arises 
here is this: The interest of the plaintiffs is that of bare mort- 
gagees. They have nothing to do with the sailing of the ship; 
they merely have an interest in the ship itself. The ship is lost; 
they bring this action. Is the underwriter entitled to call upon 
them not only to make an affidavit and to produce that which 
they have—which is nothing, from their interest being such as I 
have mentioned—but to cause these papers to be produced upon 
affidavit by the mortgagor, who by permission of the mortgagee has 
sailed the ship, and who, I assume, would be the person in possession 
of all the ship’s papers? I do not say that the mortgagees would 
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be bound to produce through the mortgagor all those papers—we 1877 

do not decide that, but at all events they cannot say, “ We will Wasp or | 
do no more than make an affidavit that we have no papers our eee 
selves, or none under our actual control.” No; they must go Gee 
further, and endeavour to comply with the practice in substance ; InsuraycrCo. 
that is to say, they must endeavour to produce the ship’s papers; 

they must satisfy us that they have made application to the 
mortgagor, and have done what they can to place the defendant in 

the position of knowing what his defence to the action is. 


Order absolute, in the terms of the notice 
of motion. 


Solicitors for plaintiffs: Lyne & Holmans. 
Solicitors for defendants: Freshfields & Williams. 


=) nite od. 
ad aiid ane 


ir te en 


etal 


ao . 2 
: is te Ee rs ’ LM As 
- ~ a 
= . r 
=" = ur if a? 
er ; = . . i ’ ¥ P i 
Se “Hen ; = > t , = 4 ty 
-. i a Deli 
= 7 . cm 
a 
e = — ri 
i! = , 
—=<_ 
& > ~<a 
ae ~~ 
Sos \ 1G 
; . 
=a = 
ae 


a 


oe ee . 
7 a, 4 ; . 
oe ' ie: a ‘ 
me : 7 , uf = ; i 
. v1 t; ; fl 
a. sp a \" r _— i 
4 iy a 7) a a 


Un 


' ; ; eS 
inf ¥ 
“i < Pa yy oe; 


SS eS ee er 


Bay ey 


Ax at 


ts 


NaS = Sete ie ee 
Roe Se ee ee ee ee 
Sars! a 


Rett aes pees 


eee 
ior oe at 
Te 


eitir. 
a4 
Px) 


¢ 


eee 


a 


Bt hi aoe ee 
Sethe te haty 


He 


iets 


Aeselwenet 
hort gee 


beter ets Rat el ates aa 
DOr elu! eye tety 
ets if ats at 


Se ashy 
teas woe! > 


Seid hel at gaetat t é 08 ECF owe By) 
rieiese. Any et er a 


